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In  the  cases  reported  in  this  series  the  court  has  ap- 
proved the  conclusion  reached,  and  adopted  the  recom- 
mendation made  as  a  correct  disposition  of  the  particular 
ease  in  which  the  decision  is  rendered.  They  are  unoflScial 
in  the  sense  that  the  court  has  not  necessarily  approved  all 
of  th^  propositions  of  law  advanced  as  indicated  either  in 
the  syllabi  or  in  the  opinions  themselves. 


.(n 


LAW  ESTABLISHING  THE  SUPREME  COURT  COM- 
MISSION. 


Laws,  1901,  chapter  25,  page  331. 
Compiled  Statutes,  1901,  chapter  19,  sections  22e  to  22k. 


Section  1.  The  Supreme  Court  of  this  State,  is  hereby 
authorized  to  appoint  by  the  unanimous  vote  and  order  of 
the  Judges  of  said  Court,  nine  (9)  Commissioners  of  said 
Court  and  such  stenographers  as  the  Court  may,  from 
time  to  time,  deem  necessary  for  the  aid  of  such  Commis- 
sioners. 

Section  2.  No  person  shall  be  appointed  as  such  Com- 
missioner who  is  not  a  practicing  lawyer  in  good  standing, 
possessing  the  qualifications  required  for  the  office  of  Judge 
of  the  Supreme  Court  of  this  State,  and  none  of  said  Com- 
missioners shall  practice  law  while  holding  such  position. 

Section  3.  Each  of  said  Commissioners  and  stenogra- 
phers shall  hold  his  position  for  the  period  of  two  years 
from  and  after  his  appointment,  unless  his  appointment  be 
withdrawn  by  the  Supreme  Court  by  the  unanimous  vote 
and  order  of  the  Judges  thereof,  before  the  expiratiop  of 
said  time. 


Section  6.  All  vacancies  occurring  in  the  position  of 
Commissioners  or  stenographers  therefor,  shall  be  filled  in 
like  manner  as  an  original  appointment. 

Section  7.  The  Supreme  Court  shall  prescribe  by  gen- 
eral rule,  the  mode  of  hearing  and  procedure  before  said 
Commissioners,  as  well  as  the  duties  of  such  Commission- 
ers and  stenographers. 

Section  8.  Whereas,  an  emergency  exists,  this  Act  shall 
take  effect  and  be  in  force  from  and  after  its  passage  and 
approval. 

Approved  March  19, 1901.  ^  ^ 
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:    INDOBSEMENT  OF  NOTE  BY  CaSHIEB:    BFFECT  ON  BaNK. 

Boone,  Banks  and  Banking,  sec.  104 452 
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Fowler  v.  Bowery  Savings  Bank,  113  N.  Y..  460 79 
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Turner  ▼.  Hitchcock,  20  la.,  310 731 

Wagner  t.  Stock  Tarda  ft  Transit  Co.,  41  III.  App.,  403 751 
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Dodge  y.  Omaha  ft  S.  W.  R.  Co.,  20  Neb.,  276 796 

Penn  Mutual  Life  Ins.  Co.  y.  Crelghton  Theatre  Building  Co., 
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Jones  Nat.  Bank  y.  Price,  37  Neb.,  291 181 
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:  Pleading. 

Chamberlain  Banking  House  v.  Tufner-Frazer  Mercantile  Co., 
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Hosford  V.  Johnson,  74  Ind.,  479 675 

Statibrough  y.  Daniels,  77  la.,  561,  42  N.  W.  Rep.,  443 675 

— — :  :  :  Improvements. 

Cram  y.  Cotrell,  48  Neb.,  646 675 

:  :  Sales  in  Parcels  and  En  Masse. 


Runge  y.  Brown,  29  Neb.,  at  page  120 876 

Kane  y.  Jonasen,  55  Neb.,  757 876 

Municipal  Corporations:  Claim  for  Services:  Pleading  Prior  Ap- 
propriation. 

Lincoln  Land  Co.  v.  Village  of  Grant,  57  Neb.,  70 470,  472,  473 

City  of  Kearney  y.  Downing,  69  Neb.,  549 472 

North  Platte  Water  Works  Co.  y.  City  of  North  Platte,  60  Neb., 
853   473 

:  Powers  and  Duties  in  Preserving  Health. 

1  Dillon,  Municipal  Corporations  (4th  ed.),  sec.  144 421 

City  of  Louisville  y.  Wible,  84  Ky.,  290 621 

Harrison  y.  Mayor  of  Baltimore,  1  Gill  (Md.),  264 621 

r  Streets:  Excavations:  Notice. 

City  of  Beatrice  y.  Reid,  41  Neb.,  214 811 

City  of  Lincoln  v.  Calvert,  39  Neb.,  305 311 

Russell  y.  Inhabitants  of  the  Town  of  Columbia,  74  Mo.,  480. . .  311 

:  :  LiABiLFTY  During  Repairs. 

City  of  Lincoln  v.  Calvert,  39  Neb.,  305 309,  311,  312,  313 
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XnnicipAl  Corporatioiui:  Stbkbtb:  Payikq  and  Cubbing.  page 

Orr  V.  Caty  of  Omaha,  2  Neb.  (Unof.),  771,'  90  N.  W.  Rep.,  301. .  637 

:  :  Paving:  Assessments:  Equalization. 

CurUs  y.  City  of  South  Omaha,  93  N.  W.  Rep.  (Neb.),  743 565 

:  — :  -^ :  By  Petition. 

Henderson  ▼.  City  of  South  Omaha,  60  Neb.,  125 651,  552 

Orr  V.  City  of  Omaha,  2  Neb.  (Unof.).  771,  90  N.  W.  Rep.,  301. .  555 
City  of  Omaha  t.  Gsantner,  93  N.  W.  Rep.,  407 555 

:  Taxation:  Bbtimates:  Pbesumftions. 

2  Deety,  Taxation,  p.  616 624 

TelTerton  y.  Steele,  86  Mich.,  62 624 

M^gUgtme&i  ExFLOsivBSf  Dbobkb  of  Case. 

Thomas,  Negligence,  678 663 

Vewspapen:  Pnoor  of:  Affidavit  of  Publishes. 

Hanscom  v.  Meyer,  60  Neb.,  68 763 

Vew  Trial:  M<>tion  fob:  Requisites. 

Phcenix  Ins.  Co.  v.  Readinger,  28  Neb.,  687 173 

:  Pleading  Must  Allege  Defense:  Finding  of  Such  Fact 

Dicta. 

Gilbert  v.  Marrow,  64  Neb.,  77 130 

Baldwin  v.  Burt,  64  Neb.,  at  page  293 130 

Thompson  v.  Sharp,  17  Neb.,  69 130 

Gllcrest  v.  Nantker,  47  Neb.,  58 130 

Western  Assurance  C3o.  v.  Klein,  48  Neb.,  904 130 

Bankers  Life  Ins.  Co.  v.  Robbins,  53  Neb.,  44 130 

Clark  V.  Charles,  55  Neb.,  at  pc^ge  207 131 

:  Pboceedixgs  to  Obtain  :  Appeal  and  Ebbob. 

Her  V.  Darnell,  5  Neb.,  192 130 

Ainsworth  v.  Taylor,  53  Neb.,  484 130 

Hnne  Fro  Tunc:  When  Not  Pboper. 

Garrison  v.  The  People.  6  Neb.,  274 460 

Parties:  Afteb  Assignment  of  Chose  in  Action. 

Alexander  v.  Overton,  52  Neb.,  283 319 

Harrington  v.  Connor,  ^1  Neb.,  214 319 

Dodge  v.  Omaha  k  S.  W.  R.  Co.,  20  Neb.,  280 319 

:  Defect  of:  Waivbe:  Appeal  and  Bbbob. 

Bates-Smith  Investment  Co.  v.  Scott,  56  Neb.,  476 666 

:  Descbiftion  as  *'et  al." 

Wells  V.  Frasier,  64  Neb.,  370,  89  N.  W.  Rep.,  1033 166.  156 

Hutta  V.  Martin,  141  Ind.,  701,  41  N.  E.  Rep.,  329 803 

Cameron  v.  Sheppard,  71  Ga.,  781 803 

Miller  V.  McKenzie,  10  Wall.  (XJ.  S.),  582 803 

Kellett  V.  Rathbun,  4  Paige  Ch.  (N.  Y.),  102 803 
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Parties:  Mibjoindeb:  Waives  of  Objection.  page 

Claire  v.  Claire,  10  Neb.,  at  page  56 783 

Ayres  v.  Duggan,  57  Neb.,  750 783 

Partnership:  Dissoujtion:  Compensation. 

Denver  y.  Roane,  99  U.  S.,  355 500 

Cameron  v.  Francisco,  26  Ohio  St.,  190 501 

Schenkl  v.  Dana,  118  Mass.,  236 501 

Maynard  v.  Richards,  46  N.  E.  Rep.  (111.),  1138 501 

Paymtat:  Axtebation  of.  Indobsements  :  Effect. 

Kennon  y.  McRea,  7  Port.  (Ala.),  175 132 

Curry  y.  Bank  of  Mobile,  8  Port.  (Ala.),  360 132 

Commonwealth  y.  Ward,  2  Mass.,  397 132 

Warner's  Executors  y.  Spencer,  7  J.  J.  Miarsh.  (Ky.),  341 132 

McDaniels  y.  Lapham,  21  Vt.,  222 132 

Toby  v.  Barber,  5  Johns.  (N.  Y.),  68 132 

Daniels,  Negotiable  Instruments,  sec.  1396 132 

:    INPOHSEMENTS:    APPLICATION. 

Daniels,  Negotiable  Instruments,  sees.  1251,  1252 132 

Hankey  v.  Hunter,  2  Peake  (Bng.),  107 132 

Mayor  of  Alexandria  y.  Patten,  4  Cranch  (U.  S.),  316 132 

:  :  Pkesumptions,  Rebuttal  of. 

Chamberlain  y.  Chamberlain,  116  111.,  480 131 

Giddings  y.  McCumber,  51  111.  App.,  373 1^1 

Norcross  y.  Theurer,  3  Rob.  (La.),  375 , 131 

Morris  y.  Morris,  5  Mich.,  171 .^ 131 

Tubb  y.  Madding,  1  Minor  (Ala.),  129 .* 131 

McDaniels  y.  Lapham,  21  Vt,  222 131 

Tobey  y.  Barber,  5  Johns.  (N.  Y.),  63.- 131 

;  :  Receipt. 

Kimball  y.  Lamson,  2  Vt,  at  page  142. 131 

State  y.  McLeran,  1  Alk.  (Vt),  818 131 

Commonwealth  y.  Ward,  2  Mass.,  397 131 

Giddings  y.  McCumber,  51  111.  App.,  373 131 

Penalties:  Enforcement  in  Equitt. 

Pomeroy's  Equity  Jurisprudence  (2d  ed.),  sec.  469 487 

Norfolk  Nat  Bank  v.  Schwenk,  46  Neb.,  381 487 

Broadnax  y.  Baker,  94  N.  Car.,  675,  55  Am.  Rep.,  633 487 

2  Story,  Equity  Jurisprudence  (13th  ed.),  sees.  1319,  1494 487 

Thompson  y.  New  York  lb  H.  R.  Co.,  3  Sandf.  Ch.  (N.  Y.),  625. .  487 

lAfayette  0>unty  y.  Hall,  70  Miss.,  678,  13  So.  Rep.,  89 488 

Clark  y.  Barnard,  108  U.  S.,  436,  2  Sup.  Ct  Rep.,  878 48S 

Mississippi  Railroad  Commission  v.  Gulf  ft  S.  I.  R.  Co.,  78  Miss., 
760,  29  So.  Rep.,  789 488 

Pleading:  Axxkdubiht  Afteb  Decree  to  Confobm  to  Pboof. 

Lonnsbury  t,  Purdy,  18  N.  Y.,  515,  520 62 

Huoplulet  T.  Spafford,  14  Neb.,  at  page  490 62,  63 


CASES,  ETC.,  CITED  BY  THE  COURT.         xli 

Pleading^:  Amendment  After  Decree  to  Conform  to  Proof.  page 

Roman  n.  Steele,  Johnson  &  Co..  18  Neb.,  652 63 

Scott  V.  Spencer,  44  Neb.,  93 63 

:  CoNSTRUcmoN. 

Chicago,  B.  ft  Q.  R.  Co.  v,  Spirk,  51  Neb.,  167 151 

:  Denial  on  "Information  and  Belief." 

Oakes  y.  Zlemer,  61  Neb.,  6 410 

Maxwell,  Code  Pleading,  page  386 410 

State  y.  Commissioners  of  Hancock  County,  11  Ohio  St.,  183. . .  411 

Boone,  Code  Pleading,  sec.  62 411 

:  General  Denial:  Sufficienct. 

Moen  y.  Eldred,  22  Minn..  538 756 

Wadleigh  y.  Marathon  County  Bank,  58  Wis.,  546,  17  N.  W. 
Rep.,    314 756 

:  Issues  Other  than  Damages:  Eminent  Domain. 

Republican  Valley  R.  Co.  y.  Hayes,  13  Neb.,  489 798 

Trester  y.  Missouri  P.  R.  Co.,  33  Neb.,  at  page  185 798 

:  New  Cause  of  Action  in  Reply. 

School  District  y.  Caldwell,  16  Neb.,  68,. . .' 538 

Piper  y.  Woolman,  43  Neb.,  280. 538 

Wigton  y.  Smith,  46  Neb.,  461 538 

Principal  and  Agent:  Acts  of  Agent:  Liability  of  Principal:  Ex- 

PLOSn'ES. 

Mechem,  Agency,  sec.  747 663 

:  Personal  Liability  of  Agent. 

Brown  y.  Lent,  20  Vt.,  529 665 

Reid  y.  Humber,  49  Ga.,  207 665 

Process:  Order  of  Sale  Is. 

Holmes  y.  Crooks,  56  Neb.,  466,  76  N.  W.  Rep.,  1073 317 

Philips  y.  Spotts,  14  Neb.,  139 317 

:  Return  Day  Erroneous:  Irregularity. 

Ley  y.  Pilger,  59  Neb.,  561 590 

Public  Lands:  Deeds:  By  Trustee:  Authority  to  Make. 

Tiemey  y.  Cornell,  3  Neb.,  267 896 

:  :  How  Executed. 

Burbank  y.  Ellis,  7  Neb.,  156 ^ 895 

Quieting  Title:  Equitable  Rights:  Estoppel. 

Bannard  y.  Duncan,  65  Neb.,  179,  90  N.  W.  Rep.,  947 894 

Lyon  V.  Gombert,  63  Neb.,  630,  88  N.  W.  Rep.,  774 894 

Snowden  y.  Tyler,  21  Neb.,  199 894 

Bailroads:  Injuries  Through  Ordinary  Operation. 

Holland  y.  Bartch,  120  Ind.,  46,  22  N.  B.  Rep.,  83 429 

Thompson  y.  Dodge,  58  Minn.,  555,  60  N.  W.  Rep.,  545 429 

Piollet  y.  Simmers,  106  Pa.  St.,  95 429 
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Bailroads:  Injuries  Through  Ordinary  Operation.  page 

TingBt  V.  Lebanon  &  A.  Street  R.  Co.,  167  Pa.  St,  438,  31  Atl. 

Rep.,   687, 429 

Patnoude  v.  New  York,  N.  H.  ft  H.  R.  Co..  61  N.  B.  Rep. 

(Mass.),  813 429 

Gilbert  v.  Flint  ft  P.  M.  R.  Co.,  51  Mich.,  488,  16  N.  W.  Rep., 

868 429 

Macomber  y.  Nichols,  34  Mich.,  212 429 

Atchison  ft  N.  R.  Co.  v.  Loree,  4  Neb.,  446 429 

:  Injuries  Through  Ordinary  Operation:  Negligence. 

Texas  ft  P.  R,  Co.  v.  Cody.  166  U.  S.,  606.  615 429 

Omaha  ft  R.  V.  R.  Co.  v.  Talbot,  48  Neb.,  627.  635 429 

:  Orstruction  of  Crossings:  Degree  op  Care. 

Chicago,  R.  I.  ft  P.  R.  Co.  v.  Williams,  56  Kan.,  333,  43  Pac. 

Rep.,   246 430 

Chicago  ft  A.  R.  Co.  v.  Nelson,  59  111.  App.,  308 430 

Haas  y.  Grand  Rapids  ft  I.  R.  Co.,  47  Mich.,  4dl,  11  N.  W.  Rep.. 

216  4.30 

Continental  Improyement  Co.  y.  Stead,  95  U.  S.,  161 430 

:  :  Nbougenge.  • 

Great  Western  R.  Co.  y.  City  of  Decatur.  33  111.,  381 430 

Omaha  ft  R.  V.  R.  Co.  y.  Talbot,  48  Neb.,  627 430 

Sellick  y.  Lake  Shore  ft  M.  S.  R.  Co.,  93  Mich..  375,  53  N.  W. 
Rep..    556 431 

:  Right  of  Way  over  Crossings. 

Continental  Improyement  Co.  y.  Stead,  95  U.  S.,  161. . , 429 

Black  y.  Burlington  ft  M.  R.  R.  Co..  38  la.,  515 429 

Newhard  y.  Pennsylyania  R.  Co.,  153  Pa.  St.,  417 420 

Morris  y.  Chicago,  M.  ft  St.  P.  R.  Co..  26  Fed.  Rep.,  22 429 

Beference:  Filing  Report  Out  of  Time. 

Dletrichs  y.  Lincoln  ft  N.  W.  R.  Co..  13  Neb..  43 : . . . .  461 

Brown  y.  Williams,  34  Neb.,  376,  382 461 

Gibson  T.  Gibson,  24  Neb.,  394,  406 461 

:  Power  of  Referee  After  Time  f'or  Report. 

Robinson  y.  O'Conner,  12  Neb.,  405 461 

BepleTin:  Intervention. 

Vaughn  y.  Crites,  44  Neb.,  812 41G 

:  Title,  Recovery  on  Strength  of. 

St.  John  y.  Swanback,  39  Neb.,  841 ^zr^ 

Kavanaugh  v.  Brodball.  40  Neb.,  875 82*3 

Sales:  "Proceeds"  Construed. 

19  Am.  ft  Eng.  Bncy.  Law  (Ist  ed.).  page  221,  note  2 296 

Schools  and  School  Districts:  Boundaries:  Notice:  Proof  sy  Af- 
fidavit. 
Dooley  v.  Mecse,  31  Neb.,  424 190 
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Schools  an4  School  Districts:  Suferiitteitdent:  Dunss.  page 

Ratcliff  V.  Paris.  6  Neb.,  539 201 

State  V.  Clarey,  25  Neb..  403 201 

Sheriffs  and  Constables:  Deputy  Mat  Act. 

Wells  V.  Frazier,  64  Neb.,  370,  89  N.  W.  Rep.,  1083 156 

Richardson  v.  Hahn,  63  Neb.,  294,  88  N.  W.  Rep.,  627 166 

Specific   Performance:  Agent  Aothto   bob   Both    Pasties:  Bona 
Fides. 
Morgan  v.  Hardy,  16  Neb.,  at  page  437 56,  69 

Statntes:  Ck>NSTBucnoN:  Scope  op  Wobds. 

Alexander  v.  Overton,  22  Neb.,  227 831 

Merrlam  v.  Miller,  22  Neb.,  218 831 

Chicago,  B.  ft  Q.  R.  Co.  y.  Philpott.  56  Neb.,  212 : 881 

Street  Railroads:  Individuals:  Right  of  Way:  Negugence. 

Omaha  Street  R.  Co.  v.  Cameron,  43  Neb.,  297 747,  749 

:  Speed  of  Cabs  :  Ordinances  as  Evidence. 

Omaha  Street  R.  Co.  v.  Duvall,  40  Neb.,  29 749 

Taxation:  Saijs:  Delay  of  Tbeasubeb:  Validity  op  Sale. 

Leavitt  v.  Mercer  Company,  64  Neb.,  31,  89  N.  W.  Rep.,  426 63 

:  Equalization:  Notice. 

Cook  V.  Gage  County,  65  Neb.,  611,  91  N.  W.  Rep.,  659 585 

:  Fobeclosure:  Limitation  of  Actions. 

D'Gette  v.  Sheldon,  27  Neb.,  829 779 

Warren  v.  Demary,  33  Neb.,  327 779 

Alexander  v.  Thacker,  43  Neb.,  494 779 

:  Sales:  Void:  Recoveby  of  Intebest. 

Grant  v.  Bariholomew.  57  Neb..  673 581 

:  :  Pabt  of  Tax  Invalid,  Effect  on  Balance. 

McCann  y.  Merriam,  11  Neb.,  241 580 

Covell  v.  Young,  11  Neb.,  610 680 

Kimball  v.  Ballard,  88  Am.  Dec.  ( Wis.) .  705 580 

:  Special  Assessments:  Cancellation:  Notice. 

Cook  V.  Gaje  County,  65  Neb.,  611,  91  N.  W.  Rep.,  559 515 

:  When  Lien  Attacues. 

Farmers  Loan  &  Trust  Co.  v.  Memmlnger.  48  Neb.,  17 239 

Reynolds  v.  Fisher.  43  Neb.,  172 239 

Telegraphs  and  Telephones:  Dblivbby  of  Messages:  Knowledge 
OF  Facts. 

Western  Union  Telegraph  Co.  v.  Sheffield,  71  Tex.,  570 SI 

Postal  Telegraph  Co.  v.  Lathrope,  131  111.,  575 81 

Western  Union  Telegraph  Co.  v.  Adams,  75  Tex.,  531 82 

Trespass:  Injunction  to  Pbevent. 

Tigard  r.  Moffitt,  13  Neb.,  565 346,  348 


xliv       CASES,  ETC.,  CITED  BY  THE  COURT. 

Trial:  Abandonment  of  Count:  Submission  of  Issues.  paob 

Columbus  State  Bank  v.  Crane  Co.,  56  Neb.,  317 339 

:  Evidence:  Books  of  Account. 

Gillett,  Indirect  and  Collateral  Evidence,  sees.  177-180 181 

Martin  v.  Scott,  12  Neb.,  42 181 

Walrod  v.  Webster  County,  110  la.,  349.  47  L.  R.  A.,  480 181 

:  :  Intboduction  ?  Discbetion:  Attachment. 

Kountze  v.  Scott,  52  Neb.,  461 168 

:  :  Rejection:  Offeb  of  Pboof. 

Barr  v.  City  of  Omaha,  42  Neb.,  341 311 

Ford  V.  State,  46  Neb..  390 311 

Morsch  V.  Besack,  52  Neb.,  502 311 

:  Exclusion  of  Witnesses:  Violation  of  Obdeb:  Pabty  at 

Fault. 

Mangold  v.  Oft,  63  Neb.,  397,  88  N.  W.  Rep.,  607 292 

Commonwealth  v.  Crowley,  168  Mass.,  121,  46  N.  E.  Rep.,  415. .  292 
Kelly  v.  Atkins,  14  Colo.  App.,  208,  59  Pac.  Rep.,  841 292 

:  :  :  Pabty  Not  at  Fault. 

1  Thompson,  Trials,  sec.  281 292 

Holder  v.  United  States,  150  U.  S..  91 292 

State  V.  Sumpter,  153  Mo..  436,  55  S.  W.  Rep.,  76 292 

State  V.  Klssock,  111  la.,  690,  83  N.  W.  Rep.,  724 292 

:  Finding:  Fobce  and  Effect. 

Westover  v.  Lewis,  36  Neb.,  692 453 

■ :  Hypothetical  Question:  Objection  Not  Made  at  Tbial. 

Potter  V.  Detroit,  G.  H.  &  M.  R.  Co.,  81  N.  W.  Rep.  (Mich.),  80. .     30 
Chicago,  R.  I.  &  P.  R.  Co.  v.  O'Neill,  58  Neb.,  239 30 

• :   Impeachment  of  Vebdict:  Evidence  of  Jurors. 

28  Am.  &  Eng.  Ency.  Law  (1st  ed.),  274 362 

Harrison  v.  Rowan.  4  Wash.  C.  C,  32 362,  303 

Wilson  v.  Berryman,  5  Cal.,  44 303 

Forester  v.  Guard,  1  111.,  74 363 

Butt  v.  Tuthill,  10  la..  585 363 

Woodward  v.  Leavitt,  107  Mass.,  453 363 

Hulet  v.  Bamett,  10  Ohio.  459 363 

Abbott  v.  Abbott,  18  Neb.,  503 303 

:  Instructions:  Emphasizing  Evidence. 

First  Nat.  Bank  v.  Lowrey,  36  Neb.,  299 178 

Oillet  V.  Phelps,  12  Wis.,  437 17S 

Wilcox  V.  Young.  66  Mich.,  687,  33  N.  W.  Rep.,  765 17S 

People  V.  Ah  Sing,  59  Cal.,  400  178,  17  i 

:  :  Failure  to  Request. 

Sioux  City  &  P.  R.  Co.  v.  Finlayson,  IG  Neb..  578 7o:\ 

Burlington  &  M.  R.  R.  Co.  v.  Schluntz,  14  Neb.,  at  page  425. . .  70:] 

fjioux  City,  etc.,  R.  Co.  v.  Brown,  13  Neb.,  317 70 ; 
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Trial:  Instructions:  Inconsistent.  page 

Williams  v.  McConaughey,  58  Neb.,  656 54 

Henry  v.  State,  51  Neb.,  149 54 

Carson  v.  Stevens,  40  Neb.,  112 54 

Richardson  v.  Ualstead,  44  Neb.,  606 54 

Metz  V.  State,  46  Neb.,  547 54 

Crosby  v.  Ritchey,  66  Neb.,  336 54 

Wasson  v.  Palmer,  13  Neb.,  376 54 

Flrzgerald  v.  Meyer,  25  Neb.,  77 54 

Ballard  v.  State,  19  Neb.,  609 54 

School  District  v.  Foster,  31  Neb.,  501 54 

First  Nat.  Bank  of  Denver  v.  Lowrey,  36  Neb.,  290 54 

:  :  Misstatement  of  Issues. 

Galloway  v.  Hicks.  26  Neb.,  531 874 

Roberts  v.  Drehmer,  41  Neb.,  306 874 

:  :  Not  Responsive  to  Evidence. 

City  of  Crete  v.  Chllds,  11  Neb.,  252 53 

Hitchcock  V.   Shager,   32  Neb.,   477. 53 

Farmers  Loan  ft  Trust  Co.  v.  Montgomery,  30  Neb.,  33 53 

Bowie  V.  Spaids.  26  Neb.,  635 53 

:   Issue  Not  in  Pleading:  Evidence  in  Recobd. 

Collins  V.  Collins,  46  la.,  60 634 

Gaston  v.  Austin,  52  la.,  35 634 

Wilson  Sewing  Machine  Co.  v.  Bull,  52  la.,  554 634 

:  Misconduct  of  Counsel. 

Brown  v.  Swineford,  44  Wis.,  282 141 

:  Question  Caluno  fob  Speculative  Answeb. 

Peterson  v.  Chicago,  M.  &  St.  P.  R.  Co.,  39  N.  W.  Rep.  (Minn.), 

486  29 

Hendershot  v.  Western  Union  Telegraph  Co.,  68  Am.  St.  Rep. 

(la.),  213 29 

Block  y.  Milwaukee  Street  R.  Co.,  27  L.  R.  A.  (Wis.),  365 29 

:  Right  to  Open  and  Close. 

Summers  v.  Simms,  58  Neb..  579 261 

Brumback  v.  American  Bank  of  Beatrice,  53  Neb.,  714 261 

:  Submission  of  Thboby  of  Pabty  to  Juby. 
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OixHtGB  8.  Tabnal  et  al.  V.  James  W.  Hup?. 

FiLXD  Mat  8,  1902.    No.  11,633. 
CommlBSioner's  opinion.    Department  No.  1. 

1.  VotariM:    Bvidencb  of  Ofticial  Chabacteb.    Signature  and  seal  as 

a  notary  public  sufficiently  establishes,  at  least  prima  facie,  the 
official  character  of  notary  of  another  state. 

2.  MartgtLgm'    Limitation  of  Actions:     Note  Barbed:     Effect  on 

MoBTOAiOB.  Amount  due  on  a  mortgage  is  not  affected  by  the  fact 
tbat  an  action  on  the  note,  which  it  secures,  is  barred  by  the 
statute  of  limitations. 
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Yarnal  v.  Hupp. 

3.  Mortgage  Foreclosure:  Interest.  Where  both  note  and  mortgage 
provide  for  ten  per  cent,  per  annum  interest  after  maturity,  such 
agreement  fixes  the  interest  to  be  allowed  on  foreclosure. 

Error  from  the  district  court  for  Red  Willow  county. 
Tried  below  before  NoRRis,  J.     Affirmed. 

S,  R.  fimifh,  for  plaintiff  a  in  error. 

W.  S.  Marian,  contra. 

Hastings,  C. 

Plaintiff  in  error  in  this  case  complains  that  there  was 
error  in  refusing  to  suppress  a  deposition  of  one  George 
W.  Bawden;  error  in  admitting  in  evidence  the  note, 
assignment,  mortgage  and  coupon  on  which  the  action  of 
foreclosure  is  based;  error  in  the  amount  found  due  on 
them;  error  in  allowing  the  interest  at  ten  per  cent,  on  the 
note  and  mortgage  after  the  note  was  barred  by  the  statute 
of  limitations.  The  other  assignments  merely  repeat  these 
in  general  terms. 

With  regard  to  the  deposition,  the  grounds  for  its 
suppression  are  that  the  notary's  certificate  does  not  state 
the  source  of  his  authority;  that  it  does  not  recite  his 
appointment  as  a  notary  public  and  that  the  deposition 
contained  no  venue.  The  last  is  not  true,  as  its  venue  in 
Scott  county,  Iowa,  is  distinctly  indicated  in  at  least  two 
places.  The  certificate  recites  that  he  is  a  notary  public 
and  indicates  the  date  of  expiration  of  his  commission  and 
is  authenticated  by  his  seal.  It  is  not  thought  any  fur- 
ther recital  of  his  appointment  as  notary  was  needed. 

The  basis  of  the  claim  of  error  in  admitting  the  papers 
is  not  disclosed.  They  seem  to  be  sufficiently  identified. 
Their  execution,  while  denied  in  one  place  in  the  answer, 
is  manifestly  admitted  elsewhere,  and  there  is  no  real 
question  concerning  them.  It  seems  unnecessary  to  con- 
sider them  further. 

The  other  errors  are  predicated  upon  the  proposition 
that  while  action  upon  the  mortgage  in  question  was  not 
barred  by  the  statute  of  limitations,  an  action  upon  the 
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note  was.  The  note,  by  its  face,  fell  due  September  1, 
1891;  the  action  was  begun  December  31,  1898;  the  court 
found  due  |1,236;  the  principal  sum  secured  by  the  mort- 
gage was  1700;  there  was  one  unpaid  coupon,  also  dated 
Septenlber  1,  1891,  for  f 24.50;  the  note  contained  a  pro- 
Yiso  that  should  any  of  said  principal  or  interest  not  be 
paid  when  due,  it  wi^l  bear  interest  at  ten  per  (*ent.  from 
the  time  it  became  due;  the  rate  of  interest  of  the  original 
loan  was  seven  per  cent. 

It  is  conceded  that  the  action  on  the  mortgage  was  not 
barred.  No  authority  is  cited  for  the  proposition  that  the 
fact  of  the  statute  of  limitations  having  run  against  the 
note  would  prevent  a  recovery  of  interest  in  accordan(?e 
with  the  terms  of  the  mortgage.  It  would  seem  that  if 
any  recovery  at  all  is  allowed  upon  this  instrument,  it 
should  be  such  as  the  instrument  provides  for.  The  rate 
of  interest  called  for  in  this  mortgage  is  ten  per  cent,  per 
annum  after  maturity.  This  was  allowed  by  the  district 
court,  and  in  this  we  see  no  error.  Connecticut  Mutual 
Life  Insurance  Co.  t\  WeHterhoff,  58  Neb.,  379. 

It  is  rei*ommended  that  the  decree  of  the  district  court 
be  afBrmed. 

Day  and  Kirkpatbick,  CO.,  concur. 

Affirmed. 


Omaha  Loan  &  Trust  Company,  appetxee^  v.  John  H. 
Borders,  appellant.  Impleaded  with  Anna  Bordeils 

BT  AL.,  appellants. 

Filed  Mxf  8,  1902.    No.  11,660. 

Commissioner's  opinion.    Department  No.  2. 

1.  Mortgage  Foredosnre:  Deducting  Liens  in  Presence  of  Appsais- 
EBS.  The  fact  that  the  officer  has  the  certificates  of  prior  liens  in 
his  possession  at  the  time  of  the  appraisement  of  real  estate  under 
an  order  of  sale  and  calls  the  attention  of  the  other  two  apprais- 
ers thereto,  but  does  not  deduct  the  amount  thereof  from  the  value 
of  the  land  until  after  they  separate,  does  not  render  the  appraise- 
ment void. 
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2.  Mortg^ag^e  Foreclosure:  Attacking  Appraisal  After  Sale:  Fraud. 
The  appraisement  of  lands  made  for  the  purpose  of  a  Judicial  sale 
can  not  be  attacked  after  such  sale,  except  on  the  ground  of  fraud. 
Insurance  Co.  of  North  America  v,  Ackerman,  61  Neb.,  312,  85  N. 
W.  Rep.,  287,  approved  and  followed. 

Appeal  from  the  district  court  for  Buffalo  county. 
Tried  below  Ijefore  Sullivan,  J.     Affirmed. 

J.  M.  Eastrrliiig,  for  appellants. 

E.  H.  Scott,  contra. 

Barnes,  C. 

This  case  comes  here  on  appeal  from  the  order  of  the 
district  court  for  Buffalo  county  confirming  a  judicial 
sale  of  real  estate  to  satisfy  a  decree  of  foreclosure. 

1.  The  only  objection  to  the  order  confirming  the  sale 
which  is  discussed  in  appellants'  brief  is  that  the  amount 
of  the  prior  liens  was  not  deducted  from  the  appraised 
value  of  the  land  at  the  time  the  appraisers  were  together 
appraising  the  same,  but  that  such  deduction  was  after- 
wards made  by  the  deputy  sheriff,  the  officer  who  had 
charge  of  the  appraisement.  The  evidence  taken  upon 
the  hearing  in  the  district  court  shows  that  the  value  of 
the  land  was  fixed  by  the  deputy  sheriff  and  the  two  resi- 
dent freeholders  while  together  acting  as  appraisers;  that 
the  officer  had  in  his  possession  and  exhibited  to  the  other 
two  appraisers  the  certificates  of  liens,  showed  them  the 
amount  thereof,  and  told  them  that  it  would  be  deducted 
from  the  value  they  had  placed  upon  the  land;  that  they 
all  thoroughly  understood  the  matter  at  the  time;  that 
afterwards  and  before  the  sale  such  deduction  was  made 
by  him.  We  think  that  this  in  no  manner  invalidated  the 
sale.  This  disposes  of  the  objection  urged,  and  the  district 
court  was  right  in  overruling  it  and  confirming  the  sale. 

2.  The  record  shows  that  no  objections  were  made  to 
the  appraisal  until  long  after  the  sale  had  taken  place, 
and  therefore,  if  there  was  any  merit  in  the  objection,  it 
was  made  too  late  to  be  available.    After  sale  the  appraise- 
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ment  can  not  be  successfully  attacked  except  on  the  ground 
of  fraud.  Insurance  Co,  of  North  America  v.  Ackermaih, 
61  Neb.,  312,  85  N.  W.  Rep.,  287. 

There  is  no  claim  of  fraud  in  the  objection  herein,  and 
we  recommend  that  the  order  appealed  from  be  afl&rmed. 

Oldham  and  Pound,  CO.,  concur. 

Affirmed. 


Sutton  Exchange  Bank  v.  Christian  Grosshans. 

Filed  May  8,  1902.    No.  11,665. 
Commissi  oner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Fiy\TJTY  of  Verdict.     The  verdict  of  a  jury 

upon  questions  of  fact  submitted  to  them  Is  final,  unless  such 
▼erdict  is  clearly  and  manifestly  wrong. 

2.  Appeal  and  Error:   Conflictino  Evidence:    Verdict:   Presumptions. 

Where  the  evidence  is  conflicting,  and  the  court,  upon  a  careful 
examination  of  it,  is  unable  to  say  that  a  verdict  based  thereon  is 
clearly  and  manifestly  wrong,  the  presumption  is  that  the  Jury, 
in  their  deliberations,  were  uninfluenced  by  passion  or  prejudice, 
and  that  they  acted  from  proper  motives,  and  unless  there  is 
some  proof  in  the  record  to  the  contrary,  the  verdict  will  not  be 
disturbed. 

Error  from  the  district  court  for  Clay  county.  Tried 
below  before  Hastings,  J.    Affirmed. 

Thomas  H.  Matters^  for  plaintiff  in  error. 

R.  Q.  Brown,  contra. 

Barnes,  C. 

This  case  was  tried  in  the  district  court  for  Clay  county, 
and  was  a  suit  brought  by  the  plaintiff  in  error  to  recover 
from  the  defendant  in  error  the  sum  of  $200,  with  interest 
thereon,  upon  a  promissory  note  given  by  the  defendant 
to  the  plaintiff,  dated  March  6,  1897,  and  due  September 
1,  of  the  same  year.  The  petition  was  in  the  usual  form. 
The  answer  thereto  first  admitted  the  execution  of  the 
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note,  and  second,  alleged  that  the  original  indebtedness 
accrued  between  the  parties  in  the  year  1891;  that  the 
defendant  was  indebted  to  one  M.  Tesaier  in  the  sum  of 
flOO;  that  on  the  4th  day  of  March,  1890,  he  gave  a  note 
to  said  Tessier  for  that  sum;  that  when  the  note  became 
due  it  was  at  the  x)laintiflF  bank,  and  was  apparently 
owned  by  the  plaintiff;  that  he  renewed  the  same  and  paid 
interest  thereon  at  the  rate  of  fifteen  per  cent,  per  annum ; 
that  from  that  time  until  he  made  the  note  in  the  suit  there 
had  been  a  renewal  note  given  practically  every  three 
months;  that  from  time  to  time  he  had  paid  interest  to  the 
plaintiff  at  the  rate  of  fifteen  per  cent,  per  annum  on  the 
transaction,  and  that  there  was  an  agreement  between  the 
plaintiff  and  himself  by  which  he  was  to  pay  and  the 
plaintiff  was  to  receive  usurious  interest,  to  wit,  interest 
at  the  rate  of  fifteen  per  cent,  per  annum  for  the  forbear- 
ance of  the  debt  evidenced  by  the  original  note  and  the 
several  renewals  thereof;  that  between  the  date  of  the  first 
renewal  of  the  original  M.  Tessier  note  and  the  time  of 
giving  the  note  in  suit  the  defendant  had,  under  his  agree- 
ment to  pay  usurious  interest,  paid  to  the  plaintiff  from 
time  to  time  upon  the  said  indebtedness  various  sums  of 
money,  amounting  in  all  to  f 231.60;  that  he  refused  to 
pay  the  note  in  suit  because  he  had  thus  paid  more  than 
the  principal  sum  thereof.  The  answer  concluded  with  a 
prayer  that  the  defendant  be  dismissed  without  day.  For 
reply  to  this  answer  the  plaintiff  filed  a  general  denial. 
The  cause  was  tried  and  the  jury  returned  a  verdict  for 
the  defendant.  A  motion  for  a  new  trial  was  filed,  argued 
and  overruled,  judgment  was  entered  for  the  defendant 
upon  the  verdict,  and  the  plaintiff  brings  the  case  to  this 
court  by  a  petition  in  error.  There  are  but  two  assign- 
ments of  error  presented  for  our  consideration. 

1.  The  plaintiff  contends  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  This  requires  an  examina- 
tion of  the  bill  of  €*xceptions  and  a  review  of  the  evidence 
contained  therein.  On  the  trial  the  defendant  testified 
that  soon  after  the  Tessier  note  became  due  in  1891  he 
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received  a  notice  from  the  plaintiff  that  he  must  come  in 
and  pay  it;  that  he  went  to  the  bank  and  Mr.  Woodruff, 
its  cashier,  renewed  the  note;  that  he  renewed  it  each 
ninety  days,  or  thereabouts,  from  that  time  until  he  gave 
the  note  in  suit;  that  sometimes  he  paid  the  interest  and 
sometimes  it  was  included  in  the  new  note ;  that  the  bank 
always  charged  him  fifteen  per  cent,  interest  for  the  usq 
of  the  money  represented  by  this  transaction ;  that  he  kept 
a  memorandum  of  the  amounts  paid  to  plaintiff  from  the 
time  of  the  first  renewal ;  that  he  knew  the  amount  he  had 
paid  on  this  indiebtedness,  which  was  $231.60,  he  gave 
specific  dates  and  amounts  of  payments,  except  as  to  $76.25 
thereof,  which  he  testified  he  paid  in  different  sums  from 
time  to  time  during  the  years  1893, 1894  and  1895 ;  that  he 
had  lost  the  memorandum  of  the  dates  and  amounts  of  the 
payments  going  to  make  up  this  particular  sum.  He  fur- 
ther testified  that  the  renewal  notes  varied  in  amounts,  for 
the  reasons  that  sometimes  he  paid  the  interest  in  cash 
and  sometimes  it  was  added  to  the  sum  due ;  that  the  note 
in  suit  was  for  the  amount  thus  obtained;  that  after  the 
year  1891  he  had  no  dealings  with  the  plaintiff  other  than 
those  relating  to  the  Tessier  note.  His  testimony  as  to 
these  matters  was  direct  and  positive.  He  introduced  in 
evidence  certain  exhibits,  and  further  testified  that  they 
were  not  all  of  the  notes  which  he  gave,  he  having  lost  a 
lai^e  number  of  the  renewal  notes  which  he  had  taken  up 
from  time  to  time.  The  plaintiff  produced  as  a  witness 
one  J.  C.  Merrill,  its  president,  who  testified,  in  substance, 
that  \he  bank  never  owned  the  Tessier  note;  that  it  had 
this  note  for  collection;  that  defendant  borrowed  the 
money  of  plaintiff  to  pay  it  off  and  gave  his  note  to  plain- 
tiff for  $117.30  therefor;  that  the  bank  paid  Tessier  the 
amount  due  on  his  note,  which  was  $113,  retaining  $1  for 
collecting  it;  that  the  $117  note  was  renewed  from  tiirie  to 
time  until  December,  1894,  when  defendant  paid  it.  He 
also  testified  that  defendant  had  paid  the  bank  a  $1,200 
note  given  by  his  brother,  and  which  he  had  signed  as 
surety ;  that  at  one  time  defendant  wanted  to  borrow  $200 


8  NEBRASKA  REPORTS.     [UNOFFICIAL. 

Sutton  Ezchansd  Bank  v.  Orosshans. 

of  the  bank,  but  he  declined  to  loan  it  to  him;  that  Mr. 
Woodruff,  the  cashier,  did  loan  him  some  money,  he  did 
not  know  how  much ;  that  one  time  witness  loaned  defend- 
ant 125  for  thirty  days,  which  was  paid  when  due;  that 
they  always  charged  the  defendant  from  ten  per  cent,  to 
fifteen  per  cent,  interest  on  the  money  represented  by  their 
transactions  with  him.  He  also  testified  that  the  Tessier 
note  had  nothing  to  do  with  the  note  in  suit.  J.  J.  Oxner, 
at  one  time  plaintiff's  cashier,  testified  that  defendant 
borrowed  money  from  the  bank  to  pay  the  Tessier  note 
with,  and  repaid  it  in  March,  1894,  this  statement  as  to 
payment  being  in  conflict  with  the  testimony  of  the  wit- 
ness Merrill;  that  at  one  time  defendant  wanted  to  bor- 
row f  200  of  the  bank,  but  he  told  the  defendant  that  they 
were  not  loaning  money  then;  that  Mr.  Woodruff,  then 
plaintiff's  cashier,  let  defendant  have  some«  money,  wit- 
ness did  not  know  how  much,  but  that  the  note  therefor 
was  made  for  |225.  Tessier  testified  that  his  note  for  flOO 
was  paid  to  him  by  defendant  in  the  bank.  The  plaintiff's 
witnesses  did  not  deny  that  the  payments  of  money,  which 
defendant  testified  he  had  made  on  account  of  the  trans- 
action out  of  which  the  note  in  question  accrued,  were 
made  as  stated  by  him.  The  books  were  not  introduced  in 
evidence,  and  to  our  minds  the  matter  was  left  in  a  rather 
unsatisfactory  condition,  so  far  as  the  testimony  is  con- 
cerned. The  books  of  the  bank  without  doubt  would  have 
shown  the  transaction  from  beginning  to  end,  including 
each  and  every  renewal  of  the  original  note ;  but  they  were 
not  produced  or  introduced  in  evidence,  and  no  sufficient 
reason  is  given  why  they  were  withheld.  The  jury  found 
for  the  defendant;  they  also,  by  a  special  verdict,  found 
that  the  transactions  were  usurious,  and  on  this  point 
there  was  no  conflict  of  evidence.  The  plaintiff's  witnefises 
frankly  stated  that  they  charged  the  defendant  fifteen  per 
cent,  interest  per  annum.  The  jury  further  found  that 
the  amount  originally  loaned  defendant  was  |117.30;  that 
there  had  been  paid  on  the  loan,  of  which  the  note  in  ques- 
tion formed  a  part^  the  sum  of  |231.60 ;  that  the  payment 
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of  the  Tessier  note  by  the  execution  of  the  note  for  #117.30 
and  by  the  renewals  thereof  made  a  part  of  the  considera- 
tion of  the  note  sued  on.  We  are  unable  to  say  that  these 
findings  are  clearly  wrong.  We  should  not  substitute  our- 
selves in  the  place  of  the.  jury  as  triers  of  the  facts.  They 
saw  the  witnesses,  heard  their  evidence,  observed  their 
demeanor  and  conduct  upon  the  trial,  and  were  therefore 
better  able  to  determine  the  facts  than  this  court  acting 
as  a  court  of  review.  We  are  constrained  to  hold  that  tlie 
evidence  is  sufficient  to  sustain  the  verdict,  and  we  are 
nnable  to  say  that  it  was  clearly  and  manifestly  wrong. 
In  such  case  the  verdict  of  the  jury  will  not  be  disturbed. 
Rolf  V.  Pilloud,  16  Neb.,  21 ;  Woods  v.  Hart,  50  Neb.,  497 ; 
Stewart  v.  Smith,  50  Neb.,  631.  These  facts  being  estab- 
lished, it  follows  that  plaintiff  was  entitled  to  recover  only 
the  sum  of  f  117.30  without  interest,  and  that  the  payments 
more  than  extinguished  the  original  debt.  The  general 
verdict  of  the  jury  was  therefore  right,  and  should  be  sus- 
tained. 

2.  Plaintiff  contends  that  the  jury  were  influenced  by 
passion  and  prejudice  in  arriving  at  their  verdict.  A  care- 
ful examination  of  the  record  and  all  of  the  evidence  failfi 
to  disclose  anything  which,  to  our  minds,  sustains  this 
assignment  of  error.  Where  the  evidence  is  sufficient  to 
sustain  the  verdict,  in  absence  of  any  evidence  to  the  con- 
trary, it  will  be  presumed  that  the  jury  were  uninfluenced 
by  passion  or  prejudice,  and  that  their  actions  and  delib- 
erations were  based  upon*  proper  motives.  Therefore  the 
findings  upon  the  (questions  presented  to  them  by  the  evi- 
dence should  not  be  set  aside. 

It  follows  that  the  verdict  and  judgment  in  this  case 
must  be  sustained,  and  for  the  foregoing  reasons  we  rec- 
ommend that  the  judgment  of  the  district  court  be  af- 
firmed. 

Pound  and  Oldham,  CC,  concur. 

^  Affirmed. 
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Mas.  D.  L.  Moore  et  al.  v.  Sarah  E.  Heltzel. 

Piled  May  8,  1902.    No.  11,674. 

Commissioner's  opinion.    Department  No.  2. 

Forcible  Entry  and  Detainer:  Right  of  Appeal.  No  appeal  lay  to  the 
district  court  from  the  judgment  of  the  county  court  in  proceed- 
ings in  forcible  entry,  and  detainer  prior  to  the  enactment  of 
chapter  86,  Laws  of  1901.  Armstrong  v,  Mayer,  60  Neb.,  423,  fol- 
lowed. 

Error  from  the  district  court  for  Nuckolls  county. 
Tried  below  before  Bornborger,  J.    Affinned. 

.  H.  H.  Mauck  and  TV.  A.  Bergatresser,  for  plaintiffs  in 
error. 

8.  A.  Searle,  contra. 

» 
Oldham,  C. 

This  was  an  action  of  forcible  entry  and  detainer  orig- 
inally begun  in  the  county  court  of  Nuckolls  county,  Ne- 
braska. At  the  trial  in  the  county  court  plaintiff  had 
judgment,  and  defendants  ap|K»aUKi  from  said  judgment  to 
the  district  court  of  said  county.  When  the  cause  was 
docketed  in  the  district  court  plaintiff  filed  a  motion  to 
dismiss  defendants'  api^eal.  This  motion  was  sustained 
by  the  district  court,  and  defendants  bring  error  to  this 
court. 

Under  the  decision  of  this  court  in  the  case  of  Arm- 
strong  i\  Mayer,  60  Neb.,  423,  the  action  of  the  trial  court 
in  dismissing  defendants'  appeal  was  right  and  should  be 
aflBirmed,  and  we  so  recommend. 

Barnes  and  Pound,  CC,  concur. 

Affirmed. 
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MoERis  Levy,  appellee,  v.  Charles  Hinz  et  al.,  appel- 
lants. 

FnxD  Mat  8.  1902.    No.  11,680. 
Commissioner's  opinion.    Department  No.  2. 

1.  Mortgafi^  Foreclosure:    Examinatiox  of  Propebtt  by  Appbaisers: 

Fraud.  The  fact  that  the  appraisers  did  not  examine  the  interior 
of  a  house  upon  property  to  be  sold  under  decree  of  foreclosure 
does  not  prove  of  itself  that  they  acted  fraudulently  in  making 
the  appraisement. 

2.  Mortgage  Foreclosure:     Oojection  to  Notice  for  Irregularities  in 

Decree.  A  notice  of  sale  which  follows  the  decree  in  stating  the 
claims  for  satisfaction  whereof  the  land  is  to  be  sold  is  not  open 
to  objection.  Irregularities  or  errors  in  the  decree  must  be  cor* 
reeled  as  such. 

3.  Xortgage    Foreclosure:      Confltctino    Evidence:      Irregularities. 

Where  irregularities  in  the  conduct  of  a  judicial  sale  are  charged, 
the  finding  of  the  district  court  on  conflicting  evidence  will  not 
be  disturbed  unless  clearly  wrong. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcett,  J.    Affirmed. 

Geo.  W.  Cooper,  for  appellants. 

Wharton  &  Baird,  contra. 

Pound,  C. 

This  appeal  from  an  order  confirming  a  sale  of  real 
property  under  decree  of  foreclosure,  like  most  of  its  kind, 
may  be  disposed  of  very  quickly.  The  objections  to  tho 
appraisement  were  not  made  till  after  sale,  and  hence 
come  too  late.  Counsel  seeks  to  avoid  this  well-settled 
rule  by  claiming  that  the  evidence  he  addiu^cd  showing 
that  the  appraisers  did  not  examine  the  interior  of  a  house 
upon  the  property  to  be  sold  is  proof  that  the  appraise- 
ment was  made  fraudulently.  But  it  is  manifest  that 
such  fact  could  at  most  be  a  circumstance  to  be  consid- 
ered, in  connection  with  all  the  other  facts  in  evidence, 


12  NEBRASKA  REPORTS.     [Unofficial. 

Fort  V.  Cook. 

upon  an  issue  of  fraud.  Of  itself,  it  does  not  prove  frauds 
nor  would  it  even,  of  necessity,  be  an  irregularity. 

Objection  is  made  to  the  notice,  in  that  it  recites  that  the 
land  was  to  be  sold,  among  other  things,  for  satisfaction 
of  a  certain  judgment  lien.  This  judgment  was  described 
as  a  second  lien  on  one  parcel  and  a  third  lien  on  another, 
upon  which  a  homestead  right  of  one  of  the  defendants 
was  said  to  be  a  second  lien  to  the  amount  of  f  2,000.  What- 
ever may  be  thought  of  this  mode  of  stating  the  mannep  in 
which  the  surplus,  if  any,  over  and  above  the  amount  of 
the  first  mortgage  lien  was  to  be  disposed  of,  the  notice 
followed  the  language  of  the  decree,  and  stated  the  claims 
for  satisfaction  whereof  the  land  was  to  be  sold  in  the 
same  way  as  the  order  under  which  the  proceeding  was 
had.  If  the  decree  was  erroneous  or  irregular,  the  errors 
or  irregularities  therein  should  have  been  corrected  as 
such.    The  notice  is  not  open  to  objection. 

Finally,  it  is  urged  that  the  sheriff  conducted  the  sale 
in  an  irregular  and  improper  manner.  The  evidence  on 
this  point  is  conflicting,  and  we  should  not  be  justified 
in  disturbing  the  finding  of  the  district  court  unless  clearly 
wrong.  We  see  no  reason  to  think  that  it  was  not  right, 
and  recommend  that  the  order  appealed  from  be  affirmed. 

Barnes  and  Oldham,  CO.,  concur. 

Affirmed. 


Mary  Harriett  Fort  et  al.,  appellants,  v.  Frank  M, 

Cook  bt  al.,  appellees. 

Filed  Mat  8,  1902.    No.  11,704. 

Ck>mmisBioner'B  opinion.    Department  No.  1. 

Homestead:  Rights  op  Heirs  Under  the  Statute.  The  words  "his 
or  her  heirs,"  as  used  in  section  17  of  chapter  36  of  the  Compiled 
Statutes  of  Nebraska,  refer  to  the  heirs  of  the  decedent  and  not 
to  those  of  the  survivor.    Schuyler  v.  Hanna,  31  Neb.,  307,  followed. 

Appeal  from  the  district  court  for  Otoe  county.    Tried 
below  before  Fawcett,  J.    Affirmed. 
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Andrew  E.  Hanyey,  for  appellants. 
Edwin  F.  Warren,  contra. 

Hastings,  C. 

On  January  5,  1882,  Mary  Freeman  died  seized  in 
fee  of  the  northeast  quarter  of  section  33,  township  9, 
range  9,  Otoe  county,  Nebraska.  At  the  time  of  her  death 
she  was  occupying  the  premises  as  a  homestead  in  con- 
nection with  her  husband,  Silas  M.  Freetnan,  and  a  son 
by  a  former  marriage,  Edmund  M.  Cook.  The  husband 
and  son  continued  to  reside  on  the  premises  until  August, 
1898,  when  the  son  died,  unmarried.  The  husband  re- 
mained in  i>osse8sion  until  March  15,  1899,  when  he,  too, 
died.  The  defendants,  Frank  Cook  and  the  heirs  of  George 
Hollister,  claim  to  be  in  possession  of  the  lands  as  heirs 
of  Edmund  M.  Cook.  Plaintiffs  are  heirs  of  Silas  M. 
Freeman;  the  basis  of  their  claim  is  section  17  of  chapter 
36,  Compiled  Statutes,  providing  for  succession  by  inheri- 
tance of  a  homestead. 

The  section,  so  far  as  it  is  material  to  this  controversy, 
18  as  follQv^s:  "If  the  homestead  was  selected  from  the 
separate  property  of  either  husband  or  wife  it  vests,  on  the 
death  of  the  person  from  whose  property  it  was  selected, 
in  the  survivor  for  life  and  afterwards  in  his  or  her  heirs 
forever,  subject  to  the  power  of  the  decedent  to  dispose  of 
the  same  except  the  life  estate  of  the  survivor  by  will." 
The  question  is  simply  whether  the  "his  or  her  heirs"  in 
the  above  statute  are  the  decedent's  or  are  those  of  the 
survivor.  Plaintiffs  (^laim  as  heirs  of  the  surviving  hus- 
band, defendants  as  heirs  of  the  wife's  son  who  outlived 
her.  The  question  has  been  ably  argued  with  abundance 
of  citations,  but  it  seems  to  have  been  decided  in  Schuyler 
V,  Hanna,  31  Neb.,  307,  and  decided  adversely  to  plaintiffs' 
claim.  Counsel  for  plaintiffs  urges  that  the  reference  to 
this  question  in  Schuyler  v.  Hanna  is  mere  dictum  and 
not  necessary  to  the  decision  of  that  case,  and  also  states 
that  this  particular  point  was  not  raised  nor  discussed  at 
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that  hearing  in  briefs.  In  the  latter  statement,  at  all 
events,  he  is  mistaken.  In  that  ease  appellant  did  urge  the 
interpretation  of  the  statute  claimed  by  plaintiffs  here, 
and  did  so  in  the  concluding  section  of  the  brief.  It  is 
true  that  in  that  case  the  counsel  for  appellant  urged  at 
greater  length  anotner  view  of  the  statute  and  endeavored 
to  show  that  his  case  was  good  even  under  the  view  taken 
by  the  defendants  in  this  case.  The  present  plaintiffs' 
view  was  also  urged,  however,  and  waq  material  to  the  de-  ^ 
cision. 

Inr  Schuyler  v.  Hanna,  the  son  of  a  deceased  husband,  in 
whose  name  the  title  to  a  homestead  occupied  by  himself 
and  wife  stood,  made  a  conveyance  after  his  father's  death 
by  quitclaim  deed  of  his  interest  in  the  homestead  then 
held  and  occupied  by  his  mother.  Subsequently  the  son 
died  and  the  mother  also.  The  son's  wife  claimed  an  in- 
terest in  the  premises,  notwithstanding  the  quitclaim  deed, 
on  the  ground' that  it  was  an  after-acquired  estate  which 
vested  in  her  and  the  son's  children  on  the  death  of  the 
mother  and  was  not  conveyed  away  by  the  quitclaim  deed 
which  had  been  made  prior  to  the  mother's  death.  It  was 
evidently  necessary  to  decide  whether  the  son  who  had 
made  a  quitclaim  deed  received  his  interest  in  the  home- 
stead property  as  the  heir  of  his  father  or  as  an  heir  of  his 
mother.  If  the  latter,  the  estate  had  not  devolved  at  the 
time  of  the  quitclaim  deed  and  would  not  pass  by  it.  If 
the  former,  as  this  court  held,  then  the  estate  devolved 
upon  him  as  a  vested  remainder  on  his  father's  death,  sub- 
ject only  to  his  mother's  life  interest.  In  deciding  the 
case  the  court  held  that  the  plain  intention  and  meaning 
of  the  statute  made  the  words  "his  or  her  heirs"  refer  back 
to  the  decedent  and  that  they  do  not  refer  to  the  "sur- 
vivor," although  the  latter  is  the  nearer.  This  holding  is 
not  a  mere  dictum;  it  is  clearly  necessary  to  the  determina- 
tion of  the  cause.  If  the  son  made  a  quitclaim  deed  of 
property  in  which  his  only  interest  was  that  of  an  heir  of 
a  person  still  living,  he  conveyed  nothing.  Su(*h  a  person 
has  no  interest  which  he  can  convey.    "But  if  the  contin- 
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gency  is  in  the  person  who  is  to  tate,  as  where  the  re- 
mainder is  limited  to  the  heirs  of  one  now  alive^  there  is 
no  one  niio  can  make  an  eflfeetual  grant  or  devise  of  the 
remainder."  2  Washburn,  Real  Property  [6th  ed.],  page 
527.  The  question  involved  in  this  case  must,  therefore, 
be  considered  as  having  been  decided  in  f(rhNylrr  i\  ffanna. 

It  should  perhaps  he  added  that  we  have  no  disposition 
to  disturb  the  conclusion  reached  in  that  case.  Counsel's 
sole  argument  in  favor  of  the  opposite  determination  asked 
for  is  the  grammatical  doctrine  that  the  pronoun  should 
be  held  to  refer  to  the  nearest  antecedent.  This  is  by  no 
means  universally  true.  It  is  merely  one  of  the  hidMa 
of  the  writer's  meaning.  "A  relative  word  will  not  be 
read  as  representing  the  last  antecedent  exclusively,  where 
the  sense  of  the  context  and  clear  intention  of  the  law- 
maker requires  it  to  represent  several  or  one  more  remote." 
Satherland,  Statutory  Construction,  page  340.  Qi/ffer's 
Entatej  65  Pa.  St.,  311;  Williams  v,  Evans,  L.  R.,  1  Ex. 
Div.  [Eng.],  277;  Fisher  v.  Connard,  100  Pa.  St.,  63;  Keh 
ley's  Heirs  v.  McGuire,  15  Ark.,  555;  State  v.  Jernigan,  3 
Murphy  [N.  Car.],  18;  Simpson  v.  Robert,  35  Ga.,  180. 

If  the  principal  question  in  this  case  had  not  been  set- 
tled in  Schuyler  v.  Hannay  we  should  not  feel  compelled, 
merely  by  the  fact  that  the  word  "survivor"  is  the  nearest 
antecedent,  to  hold  that  the  legislature  intended  to  abso- 
lutely disinherit  the  heirs  of  the  owner  of  property  in 
order  to  give  it  to  the  heirs  of  one  whose  interest  is  in  the 
same  statute  expressly  limited  to  a  life  estate. 

It  is  recommended  that  the  decree  of  the  trial  court  in 
favor  of  the  defendants  be  affirmed. 

Day  and  Kirkpatbigk,  CC,  concur. 

Affirmed. 
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Druse  v.  Davey. 

Mabcella  Dbuse^  appellee,  V.  Nannie  Davey,  appellant. 

FnxD  Mat  8,  1902.    No.  11,716. 

Oommlasloner's  opinion.    Department  No.  1. 

1.  Appecd  and  Error:    BSvidencb  Suppobtino  Findinos.    The  supreme 

court,  though  trying  a  case  de  novo  on  appeal,  will  'not  disturb 
the  finding  of  the  district  court,  unless  the  finding  and  decree 
can  not  be  reconciled  with  any  reasonable  construction  of  the 
testimony.    Oadsden  v.  Phelps,  37  Neb.,  590,  followed.      ^ 

2.  Appeal  and  Error:    SuFirciBNCT  of  Evidence:    Rbcovebt  of  Taxes 

Paid.  Bvidenx»  examined,  and  held  to  support  the  finding  and 
decree. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Affirmed. 

8.  B.  Pound,  for  appellant. 

Halleck  F.  Rose  and  Wilmer  B.  Comstock,  contra. 

Day,  C. 

On  April  19,  1897,  Nannie  Davey,  the  appellant,  con- 
veyed by  warranty  deed  to  Marcella  Druse,  the  appellee, 
lot  17,  in  block  59,  in  the  city  of  Lincoln.  The  deed  con- 
tained the  usual  covenants  against  incumbrances.  At  the 
time  of  the  conveyance  certain  street  and  alley  paving 
taxes,  amounting  in  the  aggregate  to  |364.31,  were  valid 
and  subsisting  incumbrances  upon  the  lot  so  conveyed. 
These  taxes  were  paid  by  the  appellee,  who  brought  this 
action  to  recover  from  appellant  the  amount  thereof,  based 
on  a  breach  of  the  covenants  in  the  deed. 

The  appellant's  answer,  among  other  things,  alleged 
that  the  incumbrance  upon  the  lot  for  the  unpaid  paving 
taxes  was  to  be  excepted  from  the  covenants  of  the  deed 
against  incumbrances;  that  such  was  api>ellant's  inten- 
tion, which  was  well  known  to  the  appellee,  that  appellee's 
husband  undertook  to  draw  the  deed  in  accordance  with 
this  agreement  and  understanding,  but  by  mistake,  or  with 
the  intent  to  defraud  appellant|  did  not  except  the  paving 
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taxes  from  the  covenant  against  incumbrances;  that  ap- 
pellant signed  and  delivered  the  deed  to  appellee  believing 
that  it  contained  the  agreement  of  the  parties  and  relying 
upon  the  representations  of  the  appellee's  husband  that 
it  was  drawn  in  accordance  with  their  agreement.  The 
appellee  also  prayed  that  her  deed  be  reformed  so  as  to 
except  from  the  covenant  against  incumbrances  the  paving 
tax  liens.  The  reply  denied  these  allegations  of  the  an- 
swer. Upon  the  trial  the  court  found  in  favor  of  the  plain- 
tiff generally  and  rendered  judgment  in  her  favor  for 
$205.31.  This  judgment  included  all  of  the  taxes  against 
the  property  at  the  time  the  deed  was  executed  except  the 
last  two  paving  assessments,  aggregating  fl58.  To  re- 
view this  judgment  the  defendant  brought  the  case  to  this 
court  by  appeal. 

There  was  but  little  testimony  offered  by  the  appellant 
in  support  of  her  theory  that  there  was  either  fraud  or  mis- 
take in  the  drafting  and  execution  of  the  deed,  and  this 
was  directly  contradicted  by  the  evidence  of  two  wituesses. 
It  is  now  well  settled  that  this  court,  although  trying  a  case 
de  novo  on  appeal,  will  not  disturb  the  finding  of  the  dis- 
trict court  tinless  the  finding  and  decree  can  not  be  recon- 
ciled with  any  reasonable  construction  of  the  testimony. 
Qadsden  t?.  Phelps^  37  Neb.,  59Q;  Swartz  v.  Duncan,  38 
Neb.,  782 ;  Johnson  v.  McLennan,  43  Neb.,  684.  The  trial 
court  evidently  regarded  a  letter  written  by  appellee's 
agent  to  appellant  as  an  agreement  on  the  part  of  appellee 
to  pay  the  last  two  payments  of  paving  taxes  and  deducted 
said  payments  amounting  to  f  158  from  the  sum  appellee 
would  otherwise  have  been  entitled  to  recover.  This  find- 
ing is  as  favorable  to  appellant  as  any  possible  construc- 
tion of  the  record  would  warrant. 

FrcMn  a  careful  examination  of  the  record  we  are  con- 
strained to  tiie  view  that  the  finding  and  judgment  of  the 
trial  court  is  amply  sustained  by  the  evidence,  and  we 
therefore  recommend  that  the  judgment  be  afSrmed. 

Hastincms  and  Kibkpatbick,  GC,  concur. 

Affirmbd. 

C 
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First  Nat  Bank  of  Sutton  v.  Ashley. 


FiEST  National  Bank  op  Sutton,  appellee,  v.  William 

H.  Ashley  bt  al,  appellants. 

FnzD  Mat  8, 1902.    No.  11,749. 

Gommissioner'B  opinion.    Department  No.  3. 

Mortgage  Foreclosure:  Appraisal:  Dbduction  of  Iittebbst  ow  Puob 
Lien:  Prejudice.  A  tract  of  land  was  incumbered  by  three  mort- 
gages, the  first  mortgage  being  for  $2,400.  In  a  proceeding  to  fore- 
close the  second  mortgage  a  decree  was  entered  finding  tbe 
amount  due  thereon  and  establishing  it  as  a  second  lien  on  the 
premises,  subject  only  to  the  lien  of  the  first  mortgage  for  |2,400, 
"with  the  accrued  interest  thereon."  Prior  to  the  sale  the  court 
directed  the  sheriff  to  include  in  the  appraisement  as  a  "prior  in- 
cumbrance" the  sum  of  $1,138.67  as  interest  due  on  the  $2,400 
mortgage,  and  the  appraisement,  as  thus  amended,  showed  the  de- 
fendant's interest  in  the  land  to  be  $628.11.  The  land  sold  for 
$500.  The  defendant  filed  objections  to  the  appraisement  and  to 
the  confirmation  of  the  sale,  and  made  a  showing  that  the  in- 
terest due  on  the  $2,400  mortgage  was  $1,100  only.  Jfeld,  That 
conceding  that  the  court  had  no  authority  to  make  the  order  which 
it  did  relating  to  the  appraisement,  yet,  as  the  land  sold  for  more 
than  two-thirds  of  its  appraised  value,  counting  the  interest  on 
the  first  mortgage  at  $1,100  only,  the  defendant  was  not  prejudiced 
thereby. 

Appeal  from  the  district  court  for  Clay  county.  Tried 
below  before  Hastings,  J.    Affirmed.  # 

Wm,  M.  Clarky  for  appellants. 

Thomas  H.  Matters,  contra. 

DUFFIE,  O. 

June  2, 1899,  a  decree  of  foreclosure  was  entered  in  this 
case.  One  John  S.  Thompson  was  made  a  party  defend- 
ant to  the  action  as  a  prior  mortgagee,  but  was  not  served 
with  summons  and  did  not  appear  to  the  action.  The 
decree  found  that  there  was  due  the  First  National  Bank 
of  Sutton  upon  its  mortgage  the  sum  of  9667,  with  ten 
per  cent,  interest,  which  was  a  second  lien  upon  the  prem- 
ises^ subject  only  to  the  lien  of  the  mortgage  given  to 
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John  S.  Thompson  for  $2,400,  together  with  the  accrued 
interest  thereon.  The  court  also  established  a  third  lien 
in  favor  of  S.  W.  Christy,  executor,  which  it  is  not  neces- 
sary to  notice  further.  An  order  was  entered  directing  a 
sale  of  the  mortgaged  premises,  the  proceeds  to  be  used  (1) 
to  the  payment  of  costs;  (2)  to  the  claim  of  the  First 
National  Bank  of  Sutton;  (3)  to  the  claim  of  S.  W. 
Christy.  No  order  was  made  relating  to  the  Thompson 
mortgage  except  the  finding  that  it  was  a  first  lien  on  the 
mortgaged  premises.  March  16, 1900,  an  order  of  sale  was 
issued  upon  said  decree.  March  22,  1900,  the  appraisers 
filed  their  report,  and  on  the  same  day  the  following  order 
was  made  by  the  court :  "This  cause  coming  on  for  hear- 
ing, now  comes  the  plaintiff  in  open  court  and  requests 
the  court  to  have  the  sheriff  include  in  prior  incumbrances 
the  sum  of  |1,138.67,  interest  due  on  the  $2,400  mortgage ; 
upon  consideration  whereof  the  court  doth  allow  said  re- 
quest of  plaintiff.  It  is  therefore  ordered  by  the  court 
that  the  sheriff  include  in  prior  incumbrances  interest  in 
the  sum  of  |1,138.67,  to  which  ruling  of  the  court  defend- 
ant excepts." 

The  appraisement  of  the  property  showed  the  defend- 
ant's interest  therein  to  be  |628.11  after  deducting  prior 
incumbrances,  including  the  $1,138.67  referred  to  in  the 
order  of  the  court  of  March  22.  April  24,  1900,  the  land 
wag  sold  to  the  First  National  Bank  of  Sutton  for  the  sum 
of  $500.  The  defendant,  Ashley,  filed  objections  to  the  ap- 
praisement prior  to  the  sale,  and  after  the  sale  objected  to 
the  confirmation,  the  principal  objection,  and  the  only  one 
having  any  merit,  being  the  order  of  the  court  directing 
the  sheriff  to  include  the  sum  of  $1,138.67  due  on  the 
^,400  mortgage  held  by  Thompson  as  a  prior  incum- 
brance. It  is  urged  by  the  defendant,  with  great  force, 
we  confess,  that  appraisers  act  judicially  and  that  the 
court  has  no  power  to  order  a  change  in  the  appraisement 
made  and  returned  by  them.  That  the  appraisement  of 
property  to  be  sold  on  execution  or  under  a  decree  of  fore- 
cloflue  is  to  some  extent  placed  within  the  supervision  of 
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the  court,  can  not  be  denied.  The  court  may,  upon  a 
proper  showing,  set  it  aside  and  direct  another,  appraise- 
ment to  be  made.  That  it  may  order  an  amendment  or 
change  in  the  appraisement  unless  the  appraisers  them- 
selves apply  for  leave  to  amend,  we  very  much  doubt.  That 
the  court  ordered  this  appraisement  to  be  amended  is  clear 
from  the  record.  Upon  what  showing  this  order  was 
made  does  not  appear,  and,  in  the  absence  of  the  evidence 
upon  which  it  acted,  we  must  presume  that  it  had  au- 
thority to  make  the  order  which  it  did.  That  the  apprais- 
ers themselves  might  amend  their  report  before  the  same 
waa  filed  is  settled  by  the  authorities.  That  they  may 
amend  by  leave  of  court  after  the  same  is  filed  is  also 
settled. 

In  12  Ency.  PI.  &  Pr.,  22,  the  rule  is  stated  in  the  fol- 
lowing language:  "The  appraisers  may  amend  their  re- 
turn at  any  time  before  filing  the  same,  and  after  filing 
when  it  can  be  done  in  accordance  with  the  truth,  and  the 
rights  of  third  parties  have  not  intervened.  It  has  been 
held  that  after  the  lapse  of  a  number  of  years  such  amend- 
ment can  not  be  made;  nor  will  an  amendment  be  per- 
mitted if  the  amended  return  would  still  be  insufficient." 
The  authorities  cited  in  support  of  this  rule  fully  sustain 
the  text. 

There  is  nothing  in  the  record  which  shows  that  any  in- 
terest upon  the  Thompson  mortgage  had  been  paid.  In  an 
affidavit  filed  on  behalf  of  the  defendants  it  is  stated  that 
the  interest  on  the  Thompson  mortgage,  if  computed  to 
the  day  of  the  order,  amounted  to  $1,100  only,  and  if  com- 
puted to  the  date  of  the  sale  would  amount  to  $1,117.  The 
interest  of  the  defendant,  as  found  by  the  amended  ap- 
praisement, was  $628.  As  the  land  sold  for  $500  it  will 
be  seen  that  it  sold  for  more  than  two-thirds  of  its  ap- 
praised value,  conceding  that  the  interest  due  on  the 
Thompson  mortgage  was  not  more  than  shown  by  this  affi- 
davit. If  so,  Ashley  was  not  in  any  way  prejudiced  by 
the  order  made  and  ought  not  to  be  allowed  in  an  equity 
proceeding  to  take  any  advantage  of  an  order,  conceding 
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that  it  was  erroneously  made,  which  did  not  in  any  man- 
ner prejudice  his  rights.  Watso7i  v.  Tromhle,  33  Neb., 
450;  Drew  v.  Kirkham,  8  Neb.,  at  page  481. 

There  being  no  prejudicial  error  apparent  in  the  record, 
we  recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 

Opinion  on  rehearing  Ullows. 


First  National  Bank  of  Sutton,  appellee,  v.  William 

H.  Ashley  et  al.,  appellants. 

Filed  November  19,  1902.    No.  11,749. 

Commissioner's  opinion.    Department  No.  3. 

Xortgage  Foreclosure:  Deduction  of  Interest  on  Prior  Lien.  The 
former  opinion  in  this  case,  reported  ante,  page  18,  and  in  90 
N.  W.  Rep.,  639,  adhered  to. 

Eehbaring  of  case  rei)orted  ante^  page  18. 

Appeal  from  the  district  court  for  Clay  county.  Tried 
below  before  Hastings,  J.  Former  opinion  of  affirmance 
adhered  to. 

f 

\ 

Wm.  M.  Clark,  for  appellants. 
Thomas  H.  Matters,  contra. 

Albert,  C. 

This  case  is  before  us  on  rehearing.  The  former  opin- 
ion contains  a  full  statement  of  the  case,  and  is  reported 
ante,  page  18,  and  in  90  N.  W.  Rep.,  639.  The  reargument 
develops  nothing  that  wa«  not  fully  discussed  at  the  for- 
mer hearing  and  fully  considered  by  this  division  in 
reaching  the  conclusion  in  the  opinion  referred  to.  After 
the  rehearing  we  are  more  than  ever  convinced  that  the 
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conclusion  heretofore  reached  is  sound,  and  that  the  order 
of  the  district  court  should  be  affirmed. 

We  therefore  recommend  that  the  former  opinion  be  ad- 
hered to  and  the  order  of  the  district  court  be  affirmed. 

Amfs  and  Duffir,  CC,  concur. 

Affirmed. 


Western  Union  Telegraph  Company  v.  Eliza  Church. 

Piled  Mat  21,  1902.    No.  10,995. 
Commissioner's  opinion.     Department  No.  1. 

1.  Appeal  and  Error:    Examinattobt  of  Witnesses:    Objection  to  En- 

tire Question,  Good  as  to  Part.  An  objection  to  an  entire  ques- 
tion put  to  a  witness  calling  for  testimony,  part  of  which  is  ad- 
missible and  part  inadmissible,  is  properly  overruled,  and  error 
can  not  be  predicated  on  such  ruling. 

2.  Appeal  and  Error:    Objections  to  EJvidence  Not  in  Briefs.     Ob- 

jections to  the  admission  of  evidence  made  at  the  trial,  -but  not 
argued  or  mentioned  in  briefs  filed  in  this  court,  will  not  be  con- 
sidered. 

3.  Evidence:    Expert  Testimony:    Medical  Expert.    The  testimony  of 

a  medical  expert  is  not  objectionable  as  being  conjectural  and 
speculative,  because  it  gives  the  opinion  of  such  expert  as  to  the 
probability  of  a  physician's  accomplishing  a  certain  result  in  a 
given  time  if  he  had  been  in  attendance  upon  a  woman  in  con- 
finement. 

4.  Evidence:    Failure  to  Disclose  Ground  of  Ob.tection:    Appeal  and 

Error.  It  is  the  duty  of  one  objecting  to  a  question  asked  a  wit- 
ness to  state  the  grounds  upon  which  he  relies  for  the  exclusion 
of  the  proferred  testimony^  so  that  the  trial  court  may  rule  with 
such  criticism  in  mind;  and  an  objection  based  upon  grounds  not 
disclosed  at  the  time  such  objection  is  made  will  be  disregarded 
on  appeal.  * 

5.  Evidence:    Medical  Expert:    Hypothetical  Question:    Time  of  Ob- 

jECTiNo.  An  objection  to  the  form  of  an  hypothetical  question 
asked  of  a  medical  expert  on  the  ground  that  it  permitted  the 
witness  to  consider  the  subjective  conditions  in  giving  his  opinion 
should  be  made  at  the  trial  or  it  will  be  unavailing. 

6.  Telegraphs  and  Telephones:    Da.hages:     Knowledge  of  Ubgengt. 

The  following  telegram  was  delivered  to  a  telegraph  company  tor 
transmission  to  a  physician:    "Come  at  once  to "    It  ap- 
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peared  that  the  professional  character  of  the  addressee  was  well 
known  to  the  agents  of  the  oomiiany  at  both  the  sending  and  re- 
ceiving offices.  Held,  Sufficient  to  charge  the  company  with  knowl- 
edge that  the  telegram  was  urgent  and  required  reasonable 
promptness  In  Its  dellyery. 

7.  Telegraphs  and  Telephones:    Damages:    Failube  to  Deliver  Mes- 

sage: Measure  or  Damages.  In  an  action  against  a  telegraph 
company  for  negligent  failure  to  deliver  a  telegram,  the  damages 
recoverable  are  such  as  flow  naturally  and  directly  from  the  fail- 
ure of  the  company  to  deliver  the  telegram;  or  such  as  it  may  be 
deemed  would  have  been  in  the  contemplation  of  the  parties  had 
they,  at  the  time  the  telegram  was  delivered  for  transmission,  di- 
rected their  attention  to  the  probable  and  natural  consequences 
of  a  breach  on  the  part  of  the  company. 

8.  Telegraphs  and  Telephones:    Damages  fob  Physical  and  Mental 

SuTFEBiNG,  Caused  bt  Failube  to  Deliveb  Message.    Where,  in  an 

action  against  a  telegraph  company  for  failure  to  deliver  a  mes- 
sage summoning  a  physician  to  attend  a  woman  in  confinement. 

In  consequence  of  such  delay  the  physician  does  not  arrive  until 

after  his  services  are  no  longer  required,  substantial  damages  may 

be  recovered  for  any  increased   physical   and  mental   suffering 

caused  to  the  mother  by  reason  of  the  physician's  absence. 

9.  Telegntphs  and  Telephones:    Damages  fob  Physical  and  Mental 

Sufiseing:  Amount  Not  Excessive.  Where  by  reason  of  the 
delay  In  delivering  such  message  the  labor  of  a  woman  in  confine- 
ment is  unduly  prolonged,  a  verdict  for  $950  as  damages  for  the 
additional  suffering  in  body  and  mind  on  account  of  the  physi- 
cian's failure  to  attend  is  not  so  excessive  as  to  be  presumptivery 
the  result  of  passion  and  prejudice. 

Ekrob  from  the  district  court  for  Jeflferson  county. 
Tried  below  before  Letton,  J.    Affirmed. 

W.  P.  Freeman  and  W.  TF.  Mornman,  for  plaintiff  in 
error. 

John  Heasty,  R.  A.  Clapp  and  W.  H.  Barnes,  contra. 

m 

KiBKPATBIGK,  C. 

Thia  is  an  action  brought  in  the  district  court  for  Jeffer- 
son county  by  Eliza  Church,  defendant  in  error,  against 
the  Western  Union  Telegraph  Company,  plaintiff  in  error, 
to  recover  the  sum  of  |1,990  as  damages  claimed  to  have 
sustained  on  account  of  the  failure  of  the  telegraph 
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company  promptly  to  deliver  a  telegram  which  had  been 
sent  to  a  physician  in  the  city  of  Fairbury  to  come  to  her 
home  at  once.  The  petition  sets  out  that  on  the  28th  day  of 
January,  1898,  she  delivered  to.  the  telegraph  company  a 
message  as  follows :  "Dr.  Andrews :  Come  to  L.  C.  Church's 
at  once.  L.  C.  Church." ;  that  the  telegraph  company  re- 
ceived the  message  at  the  village  of  Thompson  and  under- 
took to  deliver  the  same  promptly  to  Dr.  Andrews  at  the 
city  of  Fairbury,  which  was  distant  seven  or  eight  miles; 
that  the  company  was  paid  for  transmitting  the  message; 
that  it  was  delivered  to  the  company  for  transmission 
about  the  hour  of  6  o'clock  P.  M.,  and  that  it  was  not  deliv- 
ered to  Dr.  Andrews  until  about  the  hour  of  9  o'clock  P. 
M.  of  the  same  day ;  that  Dr.  Andrews  was  a  skillful  and 
competent  physician  and  surgeon,  and  that  defendant  in 
error  had  previously  arranged  with  him  to  attend  her  dur- 
ing her  confinement,  which  was  expected  to  occur  soon; 
that  he  had  agreed  to  come  immediately  upon  receiving 
notice;  that  upon  receipt  of  the  telegram  Dr.  Andrews 
started  immediately  for  the  residence  of  defendant  in 
error,  arriving  there  about  10  o'clock  P.  M.,  and  after  the 
birth  of  the  child,  which  died  during  birth;  that  on  ac- 
count of  the  negligence  and  carelessness  of  the  telegraph 
company  she  was  prevented  from  having  the  care,  attend- 
ance and  assistance  of  a  physician,  and  that  her  confine-  ^ 
ment  was  unduly  prolonged;  and  that  she  suflfered  greatly 
in  body  and  mind  on  account  of  not  having  the  care  and 
assistance  of  a4)hysician,  and  that  the  period  of  labor  was 
greatly  lengthened,  aggravated  and  intensified,  all  to  her 
damage  in  the  sum  claimed.  To  this  petition  plaintiff  in 
error  filed  an  answer,  admitting  its  corporate  character, 
and  that  it  owned  and  operated  a  telegraph  wire  ,between 
the  village  of  Thompson  and  the  city  of  Fairbury,  and  that 
it  held  itself  out  to  the  public  as  a  common  carrier  of  in- 
formation; and  further  denied  each  and  every  allegation 
contained  in  the  petition,  together  with  an  allegation  that 
plaintiff's  petition  did  not  state  facts  sufficient  to  entitle 
her  to  any  relief.    Trial  was  had  to  a  jury,  which  resulted 
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in  a  Terdiot  and  judgment  for  defendant  in  error  in  the 
sum  of  f950,  to  reverse  which  the  cause  is  brought  to  this 
court. 

Four  assignments  of  error  are  argued  in  briefs  of  coun- 
sel for  plaintiff  in  error,  and  they  will  be  considered  in 
their  order:  First,  that  the  court  erred  in  permitting  Dr. 
Andrews,  over  objections,  to  testify  that  other  telegrams 
had  been  sent  to  him  which  the  company  had  delayed  in 
delivering;  that  by  reason  of  such  delay,  he  had  lost 
money,  and  that  he  had  informed  the  agent  of  plaintiff  in 
error  that  he  wanted  messages  addressed  to  him  delivered 
to  him  at  once;  that  if  they . continued  to  hold  messages 
they  would  be  responsible  for  somebody's  death,  and  that 
witness  was  losing  money  in  having  the  telegraph  company 
hold  messages  until  they  could  find  some  person  to  deliver 
them  to  him;  second,  that  the  court  erred  in  permitting 
Dr.  Andrews,  over  objection,  to  testify  that  if  he  had  ar- 
rived at  the  residence  of  defendant  in  error  at  about  8 
o'clock  in  the  evening,  and  found  her  in  confinement  and 
all  of  the  child  born  except  the  head  and  one  arm,  he  could 
in  all  probability  have  completed  the  delivery  in  three  or 
four  minutes  thereafter;  third,  the  court  erred  in  permit- 
ting the  jury  to  find  more  than  nominal  damages ;  fourth 
that  the, verdict  is  excessive. 

The  facts,  as  disclosed  by  the  record,  briefly  stated,  are 
as  follows :  Some  time  prior  to  January  28,  1898,  defend- 
ant in  error,  expecting  confinement  soon  thereafter,  talked 
to  Dr.  Andrews  about  attending  upon  her  at  that  time,  and 
he  agreed  to  come  upon  notice.  On  January  28,  1898,  de- 
fendant in  error  caused  to  be  delivered  to  the  agent  of 
plaintiff  in  error  at  its  ofKce  in  the  village  of  Thompson 
the  message  hereinbefore  set  out.  The  message  was  for- 
warded by  the  company's  agent  at  Thompson  within  a  very 
few  minutes  after  its  receipt  from  the  sender,  and  was 
received  by  the  company's  agent  at  Fairbury.  Dr.  An- 
drews was  well  known  in  Fairbury  as  a  practicing  physi- 
cian and  durgeon,  and  both  his  oflBce  and  residence  were 
within  the  free  delivery  limit  established  by  the  company. 
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The  message  was  not  delivered  to  him  until  about  8 :45  P. 
M.  He  immediately  hitched  his  horse  to  his  bugg;  and 
started  for  the  residence  of  defendant  in  error,  distant 
about  seven  miles,  arriving  there  about  10  o'clock.  It  ap- 
pears from  the  evidence  that  defendant  in  error  was  taken 
with  premonitory  labor  pains  about  3  o'clock  in  the  after- 
noon. Soon  afterwards  she  sent  a  young  woman  to  the 
house  of  a  neighbor  woman,  and  then  to  the  telegraph  office 
with  the  message.  Between  6  and  7  o'clock  her  pains  be- 
came more  violent  and  frequent,  and  about  8 :30  the  child 
was  delivered.  The  birth  was  an  instance  of  what  is  com- 
monly called  "foot  presentation."  After  all  of  the  body 
except  the  head  and  one  arm  was  born,  birth  was  delayed 
for  about  thirty  minutes,  and  it  seems  that  during  this 
time  the  life  of  the  child  beciime  extinct.  At  the  time  the 
doctor  arrived,  about  10  o'clock,  defendant  in  error  was  in 
bed  restii^  easily.  He  left  a  prescription  and  returned 
home.  Defendant  in  error  suffered  intensely  during  the 
last  half  hour  of  her  labor. 

Dr.  Andrews  was  called  as  a  witness  for  defendant  in 
error,  and  the  following  testimony  by  him  is  quoted  from 
the  record,  as  being  the  basis  of  the  first  assignment  of 
error  urged  for  consideration: 

Q.  Now  you  may  state  whether  prior  to  that  time  you 
had  received  telegrams  which  had  been  transmitted  to  you 
from  the  defendant  company? 

A,  Yes,  sir. 

Q.  Many  times? 

A.  Yes,  sir. 

Q.  Have  they  been  delivered  to  you  by  the  defendant 
at  your  office  prior  to  that? 

A.  Sometimes  at  the  office  and  sometimes  at  my  resi- 
dence. 

Q.  You  may  state  whether  prior  to  that  time  you  had 
had  any  talk  with  the  defendant  company  with  reference 
to  delivering  telegrams  to  you? 

Objected  to,  as  immaterial  and  incompetent.  Overmled. 
ExceptioiL 
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A.  I  had  explained  to  them  in  regard  to  the  delay  in 
the  different  telegrams  sent  to  me  and  I  lost  money  by 
that. 

Q.  (By  attorney  for  defendant  company.)  Explained  to 
whom? 

A.  To  Mr.  Catlin;  there  was  a  telegram  sent  to  me, 
about  three  weeks  I  think  before  this  time,  from  Reynolds ; 
it  was  received  here  at  6  o'clock  in  the  evening  and  deliv- 
ered to  me  at  5  o'clock  next  day. 

Objected  to  as  not  responsive  to  the  question,  and  im- 
material.   Sustained. 

Q.  State  what  you  said  to  him  at  that  time  about  tele- 
grams sent  to  you  and  what  should  be  done  with  them? 

Objected  to,  as  immaterial.     Overruled.     Exception. 

A.  I  told  him  I  wanted  telegrams  sent  to  me  immedi- 
ately. I  didn't  want  them  to  keep  them  at  the  office ;  that 
if  they  continued  in  this  way  they  would  be  responsible  for 
somebody's  death,  and  not  only  was  that  true  but  I  was 
losing  money  by  telegrams  being  held  until  they  could 
find  somebody  to  bring  them  to  me. 

The  testimony  to  which  more  particularly  objection  is 
urged  in  the  briefs  of  counsel  for  plaintiff  in  error  is  that 
given  to  the  last  question  quoted  above.  The  testimony 
elicited  by  the  questions  immediately  preceding,  while  it 
may  have  been  objectionable,  could  not,  we  think,  have 
resulted  in  prejudice  to  plaintiff  in  error.  Regarding  the 
last  question,  it  may  be  said  that  no  objection  was  made 
to  its  form,  the  only  objection  being  that  it  was  imma- 
terial. Two  inquirils  were  made  in  the  question,  first, 
^^state  what  you  said  to  him  at  that  time  about  telegrams 
sent  to  you,"  and,  second,  "w^hat  should  be  done  with 
them?"  The  first  portion  of  the  question  would  likely 
call  for  immaterial  testimony  and  w^as  objectionable;  but 
the  second  portion  called  for  any  directions  which  the 
witness  may  have  left  regarding  the  delivery  of  messages 
to  him,  whether  they  were  to  be  delivered  at  his  office  or 
residence,  between  what  hours  at  either  place,  or  any  such 
inBtmction  as  may  have  been  given.    If  proper  objection 
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had  been  made  to  the  form  of  the  question,  no  doubt  the 
court  would  have  required  the  question  to  be  separated, 
and  would  have  excluded  that  portion  which  had  no  bear- 
ing upon  the  matter  in  controversy.  The  rule  is  element- 
ary and  based  upon  sound  reason,  that  objection  made  to 
a  question  is  properly  overruled,  unless  the  objection  is 
good  as  against  the  entire  question.  "Where  part  of  the 
testimony,  objected  to  as  a  whole,  is  admissible,  it  is  not 
error  to  overrule  the  objection."  Schulze  v.  Jalonick,  44 
S.  W.  Rep.  [Tex.],  580.  After  the  witness  had  answered 
the  question,  plaintiff  in  error  moved  to  strike  such  por- 
tion as  was  not  responsive.  This  motion  was  sustained  by 
the  trial  court.  Plaintiff  in  error  did  not  ask  to  have  any 
other  portion  stricken  out.  The  trial  court  struck  out 
that  part  of  the  ajiswer  to  which  plaintiff  in  error  directed 
his  motion,  and  we  are  of  the  opinion  that  there  was  no 
error  of  the  trial  court  in  this  regard  of  which  plaintiff  in 
error  can  complain.  The  first  contention,  therefore,  must 
be  decided  adversely  to  plaintiff  in  error. 

After  plaintiff  in  error  had  rested  its  case,  defendant  in 
error  called  Dr.  Andrews  for  further  examination  in  chief. 
He  then  testified  as  follows: 

Q.  If  you  had  arrived  at  the  residence  of  Mrs.  Church 
that  evening  at  the  hour  of  8  o'clock  or  about  that  time, 
and  found  her  suffering  in  confinement,  and  all  of  the 
child  born  except  its  head  and  one  arm,  could  you  in  all 
probability  have  perfected  the  delivery  within  three  or 
four  minutes  thereafter? 

Objected  to,  as  immaterial,  and  being  mere  conjecture, 
and  asking  the  witness  as  to  a  case  of  probability.  Over- 
ruled.    Exception. 

Further  objection,  that  the  plaintiff  ha^  rested  its  case 
without  showing  any  facts  disclosing  to  defendant  the 
special  circumstances  and  conditions  upon  which  she  pre- 
dicates her  claim  for  damages.    Overruled.    Exception. 

A.  There  is  a  probability  in  it,  and  I  was  answering 
along  that  line 

(Question  read  and  further  answer) :  Yes,  sir 
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That  the  question  called  for  a  mere  conjecture  and  asked 
the  witness  as  to  a  case  of  probability  is  the  only  one  of 
these  three  objections  relied  on  by  counsel  or  mentioned 
in  brief.  It  can  not  be  said  that  the  question  was  objec- 
tionable for'  the  reason  stated.  The  witness  was  qualified 
as  an  exi)ert.  There  was  sufficient  evidence  already  in  the 
record  to  authorize  the  assumed  state  of  facts  contained 
in  the  question.  The  answer  called  for  was  whether  the 
witness,  as  a  competent  physician,  in  the  case  stated, 
could,  in  all  probability,  have  effected  a  delivery  within  a 
given  time.  A  greater  degree  of  certainty  can  not  reason- 
ably be  required  in  the  testimony  of  medical  experts.  The 
science  of  medicine  and  surgery  has  not  reached  that  de- 
gree of  excellence  when  its  votaries  can  say  to  a  mathe- 
matical certainty  what  in  a  given  case  would  be  the  re- 
sults of  a  given  remedy. 

In  the  case  of  Peterson  v.  Chicago,  M,  d  St.  P.  R.  Co.,  39 
N.  W.  Rep.  [Minn.],  486,  the  court  says,  with  reference  to 
the  following  question  asked  of  a  medical  expert,  "What, 
in  your  judgment,  is  the  probability  of  her  recovery?" 
"The  point  of  the  objection  is  that  it  called  for  an  answer 
purely  speculative  in  its  character.  While  we  have  no 
disposition  to  extend  the  scope  of  this  kind  of  evidence 
beyond  the  limits  of  established  rules,  yet  we  do  not  see 
that  this  question  is  obnoxious  to  the  objection  made.  In 
view  of  the  nature  of  the  subject-matter  of  the  inquiry,  it 
amounted  to  nothing  more  than  asking  the  witness  his  pro- 
fessional opinion  whether  she  would  recover.  This  was 
not  an  event  the  occurrence  of  which  could  be  stated  with 
absolute  certainty.  It  was  wholly  a  question  of  proba- 
bilities, and  all  that  any  honest  witness,  however  skillful, 
eould  say  would  be  that  the  recovery  was  either  probable 
or  improbable."  Hendershot  v.  Western  Union  Telegraph 
Co.y  68  Am.  St,  Rep.  [la.],  313;  Block  v.  Milwaukee  iStreet 
R.  Co.y  27  L.  R.  A.  [Wis.],  365. 

But  in  brief  counsel  suggests  that  the  question  called, 
not  for  testimony  to  be  considered  by  the  jury,  but  a  con- 
clusion m  decision  to  be  accepted  by  them,  and  that  it 
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called  for  a  conjecture  or  a  guess  as  to  what  he,  the  wit- 
ness, could  in  all  probability  have  done  in  the  case  which 
was  the  subject  of  the  controversy.  It  is  doubtful  whether 
the  question  can  be  said  to  be  vulnerable  to  this  objection. 
But  this  objection  directed  to  the  form  of  an  hypothetical 
question  should  have  been  made  at  the  trial,  so  that  the 
trial  court  could  have  passed  thereon  with  this  criticism 
in  mind.  Manifestly,  this  was  not  done.  The  objection 
was  that  the  qilestion  "was  mere  conjecture,  and  asking 
the  witness  as  to  a  case- of  probability,"  As  we  have  al- 
ready seen,  this  is  no  valid  objection  to  the  testimony  of  a 
medical  expert.  We  think  from  the  question  as  put,  and 
the  answer  of  the  witness,  the  jury  must  have  understood 
this  testimony  as  being  nothing  more  than  the  opinion  of 
the  doctor,  as  a  professional  man,  familiar  with  matters 
of  this  kind  by  reason  of  his  habit  and  experience,  as  to 
the  probabilities  of  an  immediate  delivery  if  he  as  a  physi- 
cian, arriving  at  the  hour  stated,  had  found  the  conditions 
assumed  to  exist  in  the  question. 

In  the  case  of  Potter  v.  Detroit,  O.  H.  <t  M,  R.  Co.,  81  N. 
W.  Rep.  [Mich.],  80,  it  is  said:  "An  objection  that  by  the 
.  terms  of  a  hypothetical  question  put  to  a  medical  expert 
the  witness  was  at  liberty  to  consider  the  subjective  symp- 
toms in  giving  his  answer,  made  for  the  first  time  on  ap- 
peal, will  not  be  considered." 

In  the  case  of  Chicago,  R.  I.  &  P.  R.  Co.  v.  O'Neill^  58 
Neb.,  239;  it  is  said :  "It  is  a  general  rule,  to  which  the 
record  in  this  case  presents  no  exception,  that  objections 
not  urged  in  the  trial  court,  will  not  be  considered  here." 

In  the  case  of  Asbestos  Pulp  Co.  v.  OardneVf  57  N.  Y. 
Supp.,  353,  it  is  said :  "It  is  a  well  settled  rule  of  evidence 
that  a  person  objecting  to  the  reception  of  testimony  must 
state  the  grounds  of  his  objection,  so  that  the  judge  can 
rule  with  the  criticism  in  his  mind.  Unless  this  is  done, 
objections  founded  upon  the  admitted  testimony  are  un- 
availing, unless  they  are  of  such  a  character  that  they 
could  not  have  been  obviated  upon  the  trial.^' 

In  the  case  of  Puth  v,  Zimbleman,  68  N.  W.  Rep.  [la.], 
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8^,  it  is  said:  "Unless  a  party  objecting i  to  evidence 
states  valid  reasons  for  its  exclusion,  the  objection  is 
properly  overruled,  though  a  sufficient  ground  for  exclud- 
ing it  may  exist/*  Continental  Insurance  Co.  v.  Pratt, 
55  Pac.  Rep.  [Kan.],  671. 

We  do  not  think  that  there  was  any  error  in  the  admis- 
sion of  this  testimony  of  which  plaintiff  in  error  is  in  a 
position  to  complain,  and  the  second  contention  of  plain- 
tiff in  error  can,  therefore,  not  be  sustained. 

It  is  next  contended  that  the  court  erred  in  permitting 
the  jury  to  find  more  than  nominal  ddmages,  for  the  rea- 
son that  the  substantial  damages  claimed  and  awarded  are 
not  such  as  would  usually  and  ordinarily  arise  out  of  the 
breach  of  the  contract  to  deliver  the  message  in  question, 
but  are  too  remote  to  have  been  in  the  contemplation  of 
the  parties,  or  to  be  reasonable.  It  is  contended  that  under 
the  evidence,  it  was  the  duty  of  the  court  to  have  instructed 
the  jury,  as  requested,  that  only  nominal  damages  could 
be  recovered.  The  contention  is  that  the  telegram  itself, 
and  all  that  was  said  to  the  agents  of  the  company,  were 
insufficient  to  apprise  plaintiff  in  error  of  the  injury 
sued  for,  or  that  was  likely  to  arise  from  a  failure  promptly 
to  deliver  the  message.  We  are  unable  to  accept  this  view. 
It  seems  clear  that  the  telegram  itself,  addressed  to  a  phy- 
sician, one  known  to  be  such  by  the  agent  of  plaintiff  in 
error  at  Fairbury,  was  sufficient  to  apprise  it  of  the  neces- 
sity of  prompt  delivery.  It  can  not  be  supposed  that  a 
message  of  the  character  of  that  in  controversy  should 
specifically  set  out  the  actual  conditions  calling  for  a 
physician's  presence,  the  person  who  was  sick,  or  the  na- 
ture of  the  disease,  and  it  is  not  necessary  that  this  should 
be  done  in  order  to  apprise  the  company  of  the  need 
promptly  to  deliver  the  message.  The  telegram,  however, 
did  direct  the  physician  to  come  at  once.*  By  no  possibility 
could  the  physician  come  at  once  if  the  message  was  not 
delivered  until  some  hours  after  its  receipt.  Western 
Union  Telegraph  Co.  v.  Sheffield,  71  Tex.,  570. 

In  Postal  Telegraph  Co.  v.  Lathrope,  131  111.,  575,  it  is 
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said:  "It  certainly  can  not  be  contended  that  the  agent 
must  be  informed  of  all  the  facts  and  circumstances  per- 
taining to  a  transaction  referred  to  in  a  telegram,  which 
are  known  by  the  parties  themselves,  to  make  his  com- 
pany liable  for  more  than  nominal  damages.  If  it  should 
be  so  held,  the  telegraph  would  cease  to  be  of  practical 
utility  to  the  commercial  world." 

In  the  case  of  Western  Union  Telegraph  Co.  v.  Adams, 
75  Tex.,  531,  it  is  said:  "It  is  well  known  to  the  public, 
and  can  not  be  unknown  to  telegraph  companies,  that  the 
utmost  brevity  of  ^expression  is  cultivated  in  correspond- 
ence by  telegraph,  and  that  that  mode  of  communication 
is  chiefly  resorted  to  in  matters  of  importance,  financially 
and  socially,  requiring  great  dispatch." 

One  Ureen  was  called  as  a  witness  for  defendant  in 
error,  and  testified  that  he  received  the  message  from  his 
sister  in  the  village  of  Thompson  and  took  it  across  the 
street  to  the  telegraph  office  and  delivered  it  to  the  agent 
of  the  company.  Answering  an  inquiry  as  to  what  he  said, 
he  testified  that  he  would  not  be  sure,  but  believed  that  he 
said  the  message  should  be  sent  in  haste.  Further  an- 
swering, he  said  he  would  not  be  positive;  that  he  could 
not  remember.  This  testimony  was  contradicted  by  the 
Thompson  agent  of  the  company,  but  its  truth  was  a  ques- 
tion for  the  determination  of  the  jury.  There  can  be  no 
question  that  the  company's  agent  at  Thompson  knew 
from  the  message  itself  that  someone  was  sick,  and  that  a 
physician's  presence  was  desired  at  once.  He  testified  that 
he  knew  Dr.  Andrews  was  a  physician  and  where  he  lived. 
In  answer  to  interrogatories,  he  testified  as  follows : 

Q.  Did  you  know  what  that  telegram  was  sent  for? 

A.  Why,  I  could  guess. 

Q.  From  the  telegram  you  knew  what  was  meant,  did 
you? 

A.  I  knew  that  his  services  were  required ;  that  is  all  I 
knew  about  it. 

Q.  You  knew  then  that  there  must  be  something  that 
required  the  attention  of  a  doctor  at  once^  didn't  you? 

A.  Yes,  sir. 
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The  physician  testified  that  in  prior  conversations  with 
the  agent  at  Fairbury  he  had  requested  that  messages  di- 
rected to  him  be  delivered  promptly,  and  the  agent  at 
Fairbury  had  knowledge  that  the  person  to  whom  the 
message  was  addressed  was  a  physician.  The  telegram 
itself,  together  with  all  the  evidence,  was  submitted  to  the 
jury,  and  they  no  doubt  concluded  that  the  company  was 
aware  of  its  importance,  and  that  injury  would  likely  re- 
sult from  delay  in  its  delivery. 

Plaintiff  in  error  contends  that  a  recovery  on  account 
of  the  pain  and  suffering  of  defendant  in  error  endured 
daring  the  absence  of  the  physician  resulting  from  the 
fault  of  the  company  can  not  be  sustained,  and  that  such 
damages  are  too  remote  and  did  not  flow  directly  and 
naturally  from  the  negligence  of  the  company;  and  that 
the  parties  did  not  have  such  possible  injury  in  contem- 
plation at  the  time  the  message  was  delivered  to  the  com- 
pany for  transmission.  The  correct  rule,  as  we  conceive 
it  to  be,  is  that  speculative  contingent  and  remote  dam- 
ages must  be  excluded,  but  that  a  party  guilty  of  a  breiich 
of  the  contract  will  be  held  liable  for  all  injury  flowing 
directly  and  naturally  as  a  result  of  the  wrong,  whicjh 
both  parties  would  have  contemplated  if  at  the  time  the 
contract  was  entered  into  their  attention  had  been  called 
to  the  natural  and  direct  consequences  of  a  breach.  The 
rule  does  not  require  that  the  parties  must  have  contem- 
plated the  actual  damages  for  which  a  recovery  would 
have  been  allowed ;  nor  does  it  embrace  within  its  scope  all 
the  consequences  which  might  be  shown  to  have  resulted 
from  a  particular  omission  of  duty,  but  only  those  which 
might  properly  be  deemed  to  have  been  within  the  contem- 
plation of  the  parties.  The  rule  is  practical,  founded  on 
wise  policy,  and  is  consistent  with  equity  and  good  sense*. 
Leonard  v.  The  New  York  A.  d  B.  E,  M.  Tchgraph  do,, 
41  N.  Y.,  544,  567;  Pepper  v.  Telegraph  Co,,  87  Tenn.,  554 ; 
United  States  Telegraph  Co.  v.  Wenger,  55  Pa.  St.,  262. 

The  rule  by  which  to  determine  whether  damages  are 

immediate  and  proximate,  or  remote  and  speculative,  is 
7 
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well  stxited  by  Justice  Post  in  the  case  of  St.  Joseph  d  G. 
/.  /?.  To.  i\  Hedge,  44  Neb.^  448,  as  follows :  "The  question 
in  all  such  cases  is  whether  the  facts  shown  constitute  a 
continuous  succession  of  events  so  linked  together  as  to 
make  a  natural  Avhole,  or  was  there  a  new  and  independ- 
ent cause  intervening  between  the  wrong  and  the  injury. 
The  intervening  cause  must  be  one  not  produced  by  the 
alleged  wrongful  act  or  omission,  but  independent  of  it, 
and  adei^uate  to  produce  the  result  in  question.  There 
may  be,  it  is  evident,  a  succession  of  intermediate  causes, 
each  dependent  upon  one  preceding  it  and  all  so  con- 
nected with  the  primary  cause  as  to  be  in  legal  contempla- 
tion the  proximate  result  thereof." 

In  the  case  at  bar,  there  was  no  independent  interven- 
ing cause  adequate  to  produce  the  result.  The  message 
was  sent  in  ample  time  to  prevent  the  injury  complained 
of;  it  was  not  delivered  promptly,  and  the  physician  did 
not  arrive  at  the  residence  of  defendant  in  error  until 
after  his  services  were  no  longer  required. 

In  the  case  of  Western  Union  Telegraph  Co.  v.  Cooper, 
1  L.  R.  A.  [Tex.],  728,  which  is  in  nearly  all  respects  like 
the  one  at  bar,  it  was  said :  "Damages  in  a  suit  against  a 
telegraph  company  for  failure  to  deliver  a  message  to  a 
physician,  summoning  him  to  attend  a  woman  in  confine- 
ment, can  not  be  based  upon  the  death  of  the  child  before 
birth,  and  the  grief  of  the  parents  occasioned  thereby,  but 
a  reasonable  consideration  should  be  allowed  for  any  in- 
creased pain  and  mental  suffering  caused  the  mother  by 
the  physician's  absence." 

In  the  case  at  bar  there  can  be  no  doubt  that  the  labor 
during  confinement  was  prolonged  on  account  of  the  fail- 
ure of  the  physician  to  attend,  and  we  are  of  the  opinion 
that  the  defendant  in  error  is  entitled  to  substantial 
rather  than  nominal  damages. 

The  last  assignment  of  plaintiff  in  error  is  that  the  ver- 
dict returned  is  excessive,  being  so  large  as  to  lead  to  the 
presumption  that  it  is  the  result  of  passion  and  prejudice 
and  improper  influence.    It  will  be  conceded  that  the  ver- 
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diet  of  a  jury,  in  cases  properly  submitted,  is  ordinarily 
conclusive.  In  the  absence  of  any  showing  that  the  jury 
were  improperly  Influenced,  the  amount  of  the  verdict 
must  be  so  far  beyond  all  reason  as  to  raise  a  presumption 
that  it  is  the  result  of  passion  and  prejudice.  The  only 
question  raised  for  consideration,  therefore,  under  this 
assignment  is  whether  the  verdict  is  so  excessive  as  to 
raise  a  presumption  of  passion  and  prejudice,  calling  for  a 
reversal  of  the  case.  Counsel  say  that  it  is  more  than 
twice  as  large  as  could  fairly  be  awarded  where  the  verdict 
is  limited  to  mere  compensation.  It  is  conceded  that 
there  is  no  fixed  rule  by  which  the  actual  damages  in  a 
ease  of  this  kind  are  to  be  measured.  This  being  true,  it 
would  seem  to  follow  that  the  jury's  verdict  is  the  best 
and  most  satisfactory  means  of  determining  the  extent 
of  the  damages.  We  do  not  feel  warranted  in  saying  that 
the  verdict  is  excessive.  That  great  pain  and  agony  ordi- 
narily accompany  childbirth  even  in  cases  where  sympa- 
thetic and  competent  persons  are  in  attendance  to  render 
all  assistance  lying  within  human  power  is  a  matter  of 
common  information.  It  may  be  said  that  this  pain  and 
agony  is  such  that  no  person  could  negligently  be  the 
occasion  of  its  prolongation  without  being  culpable.  We 
do  not  believe  that  the  jury  in  the  case  at  bar  returned  a 
verdict  so  excessive  in  the  premises  as  to  be  presumptively 
the  result  of  passion  and  prejudice  against  plain tiflf  in 
error- 
After  a  careful  examination  of  the  record  in  this  case, 
we  have  arrived  at  the  conclusion  that  no  prejudicial  error 
occurred  at  the  trial,  and  the  judgment  is  right  and  should 
be  affirmed.  It  is  therefore  recommended  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

Affirmed. 
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Emily  Kershaw  v.  Alice  E.  Barrett  et  al. 

Filed  May  21,  1902.    No.  11,361. 
Commissioner's  opinion.     Department  No.  1. 

1.  BillB  and  Notes.     Action  Against  Marbied  Woman:     Defense  of 

Coverture.  In  an  action  against  a  married  woman  on  a  note 
executed  by  her  as  surety  for  another,  coverture  is  a  complete 
defense,  unless  It  be  shown  that  such  note  was  made  with  the 
Intention  on  her  part  of  binding  her  separate  estate  for  its  pay- 
ment.   Smith  V.  Bond,  56  Neb.,  529,  followed. 

2.  Bills  and  Notes:    Married  Woman  as  Surety:    Defense  of  Cover- 

ture: Evidence.  Evidence  examined,  and  held  to  support  the 
findings  and  judgment  of  the  trial  court. 

Error  from  the  district  court  for  Johnson .  county. 
Tried  below  before  Letton,  J.    Affirmed. 

S.  P.  Davidson,  for  plaintiff  in  error. 

E.  Ross  Hitchcockj  contra. 

Day,  C. 

Emily  Kershaw  brought  this  action  in  the  district  court 
for  eTohnson  county  against  John  E.  Barrett  and  Alice  E. 
Barrett  to  recover  upon  two  promissory  notes  executed  by 
the  defendants  to  the  plaintiff.  John  E.  Barrett  made  no 
defense.  .  Mrs.  Barrett  defended  the  action  upon  the 
grounds  that  she  signed  the  notes-  only  as  surety  for  her 
husband;  that  she  did  not,  directly  or  indirectly,  receive 
any  portion  of  the  consideration  for  which  the  notes  were 
given ;  that  they  were  not  given  with  reference  to  her  sepa- 
rate property  or  business,  or  with  the  intention  of  binding 
her  separate  estate.  The  case  was  tried  to  the  court  with- 
out the  intervention  of  a  jury,  resulting  in  general  find- 
ings in  favor  of  Mrs.  Barrett.  To  review  this  judgment 
the  plaintiff  brings  error  to  this  court.  The  only  errors 
as^^igned  in  the  motion  for  a  new  trial  and  the  petition  in 
error  relate  to  the  suflBciency  of  the  evidence  to  support 
the  finding  and  judgment  of  the  court. 
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It  is  admitted  that  Mrs.  Barrett  was  a  married  woman 
at  the  time  she  signed  the  notes  sued  on,  and  the  proof  is 
undisputed  that  she  signed  them  merely  as  surety  for  her 
husband;  that  she  did  not,  directly  or  indirectly,  receive 
any  part  of  the  consideration  for  which  the  notes  were 
given,  and  that  the  transaction  had  no  relation  to  her 
separate  property  or  business.  The  transaction  in  ques- 
tion having  no  relation  to  the  separate  estate  or  business 
of  Alice  Barrett,  she  is  not  liable  on  the  notes,  unless  it  is 
established  that  she  signed  them  intending  thereby  to 
make  them  a  charge  upon  her  individual  property.  Grand 
Island  Banking  Co.  v.  Wright,  53  Neb.,  574 ;  Stcnger  Be- 
ncrolent  Association  v,  Stenger,  54  Neb.,  427;  {^tate  Na- 
tional Bank  v.  Smith,  55  Neb.,  54 ;  Smith  v.  Bond,  56  Neb., 
529. 

It  only  remains  to  be  considered  whether  Mrs.  Barrett 
intended,  at  the  time  she  signed  the  notes,  to  render  her 
separate  estate  liable  for  their  payment.  The  trial  court 
found  that  she  had  no  such  intention,  and  this  finding  is 
supported  by  clear  arid  ] ositive  testimony.  The  plaintiff 
contends  that  the  reci'  lis  of  the  notes  are  alone  sufficient 
to  show  the  intention  of  Mrs.  Barrett  to  bind  her  separate 
property.  The  notes  are  alike  in  form  and  eadi  contains 
a  recital  as  follows :  "And  to  secure  the  payment  of  said 
amount,  I  hereby  authorize,  irrevocably,  any  attorney  of 
any  court  of  record  to  appear  for  me  in  such  court,  in 
term  time  or  vacation,  at  any  time  hereafter,  and  confess 
a  judgment  without  process  in  favor  of  the  holder  of  this 
note,  for  such  amount  as  may  appear  to  be  unpaid  thereon, 
together  with  costs  and  flO  attorneys'  fees,  and  to  waive 
and  release  all  errors  which  may  intervene  in  any  such 
proceedings,  and  consent  to  immediate  execution  upon 
such  judgment,  hereby  ratifying  and  confirming  all  that 
my  said  attorney  may  do  by  virtue  hereof."  The  language 
above  quoted  amounts  to  nothing  more  than  mere  general 
engagements.  There  is  nothing  contained  therein  to  indi- 
cate that  the  contract  was  made  for  the  purpose  and  with 
the  intenticm  of  binding  her  separate  estate. 
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It  is  also  urged  by  the  plaintiff  that  certain  statements 
contained  in  a  letter  written  by  John  E.  Barrett  to  the 
plaintiff,  in  which  the  notes  were  inclosed,  were  sufficient 
to  indicate  an  intention  on  the  part  of  Mrs.  Barrett  to  bind 
her  separate  property.  The  portion  of  the  letter  referred 
to  is  as  follows :  "I  will  say  it  will  take  some  time  for  me 
to  recover  from  the  losses  of  the  last  three  years.  My  wife 
owns  some  property  in  her  own  name  and  she  owes  noth- 
ing. You  have  treated  me  all  right  in  this  matter  and  you 
can^rest  assured  you  will  lose  nothiifg." 

We  seriously  doubt  whether  the  evidence  was  sufficient 
to  show  that  John  E.  Barrett  was  the  agent  of  his  wife,  to 
make  any  statement  binding  upon  her;  but  granting  that 
it  was,  there  is  nothing  in  the  letter,  in  our  opinion,  tend- 
ing to  establish  even  in  a  reniote  degree  that  the  contract 
was  made  by  Jlrs.  Barrett,  intending  thereby  to  bind  her 
individual  property.  From  an  examination  of  the  record, 
we  are  clearly  of  the  opinion  that  the  judgment  of  the 
court  is  supported  by  the  evidence.  We  therefore  recom- 
mend that  the  judgment  be  affirmed. 

Hastings  and  Kiukpatrick,  CO.,  concur. 

Affirmed. 
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Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Conflicting  Evidence.    Where  evidence  is  con- 

flicting, the  finding  of  a  fact  based  thereon  by  a  court  of  equity 
will  not  be  set  aside,  unless  clearly  wrong.  Evidence  examined, 
and  held  sufficient  to  sustain  the  finding  of  fact  by  the  trial 
court. 

2.  Judgments:    Res  Judicata:    Extent  of  the  Rule.    A  Judgment  in 

a  former  suit  will  be  a  bar  in  a  second  action  between  the  same 
parties  and  their  privies  involving  the  same  subject-matters,  aa 
to  everything  which  the  record  shows  was  within  the  scope  of 
the  issues  litigated  in  the  former  action. 
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Appeal  from  the  district  court  for  Antelope  county. 
Tried  below  before  Allen,  J.    Affirmed, 

Potoers  d  Hays,  for  appellant. 

Willis  E.  Reed  and  N.  D*  Jaclcson,  contra. 

Barnes,  C. 

On  the  2d  day  of  March,  1899,  the  appellant  filed  its 
petition,  in  equity,  in  the  district  court  for  .  Antelope 
county  to  foreclose  a  chattel  mortgage  given  by  Aaron 
Collins  to  secure  the  payment  of  three  certain  promissory 
notes  dated  May  7,  1895,  for  $1,000  each,  and  one  for 
1566.25,  all  due  August  27,  1895.  One  F.  J.  Hale  was 
made  a  party  defendant  to  the  suit,  and  it  was  alleged  in 
the  petition  that  he  was  in  possession  of  a  portion  of  the 
property  described  in  the  chattel  mortgage;  that  he 
claimed  to  be  the  owner  of  it,  and  refused  to  deliver  the 
same  to  the  plaintiff.  It  was  also  alleged  that  whatever 
interest  defendant.  Hale,  had  in  the  property  was  subject 
to  the  plaintiff's  mortgage  lien. 

The  defendant,  for  answer  to  the  petition,  admitted  the 
execution  and  delivery  of  the  notes  and  chattel  mortgage 
described  therein,  and  the  filing  thereof;  that  a  portion  of 
the  property  described  in  the  mortgage  had  been  sold  to 
the  defendant.  Hale,  who  owmed  the  same,  and  refused  to 
deliver  it  to  the  plaintiff.  And  further  answering,  the 
defendants  denied  each  and  all  of  the  other  allegations 
contained  in  the  petition.  It  was  also  alleged  in  the  an- 
swer that  on  the  18th  day  of  October,  1895,  defendant, 
Collins,  executed  and  delivered  to  the  plaintiff  one  prom- 
issory note  for  |695.55,  which  was  accepted  and  received 
by  the  plaintiff  in  satisfaction  and  payment  of  the  note 
for  f566.25,  secured  by  the  chattel  mortgage,  and  in  satis- 
faction of  that  i)ortion  of  the  mortgage  lien.  It  is  further 
alleged  that  on  the  7th  day  of  May,  1896,  the  defendant, 
Collins,  executed  and  delivered  to  the  plaintiff  one  prom- 
issory note  for  |3,000,  due  October  7,  1896,  and  at  the 
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same  time  for  the  purpose  of  securing  the  payment  thereof 
he  executed  and  delivered  to  plaintiff  a  chattel  mortgage 
on  a  large  amount  of  personal  property,  including  all  of 
the  property  described  in  the  chattel  mortgage  in  this  suit ; 
that  said  promissory  note  for  $3,000,  and  the  mortgage  se- 
curing the  same,  were  received  and  accepted  by  the  plain- 
tiflf  in  full  payment  and  satisfaction  of  the  three  one  thous- 
and dollar  notes  mentioned  in  the  plaintiff's  petition,  and 
of  the  lien  created  by  the  mortgage  described  therein ;  that 
on  February  9,  1898,  the  plaintiff  took  possession  of  all  of 
the  personal  property  described  in  the  mortgage  set  forth 
in  its  petition,  together  with  all  of  the  other  property  cov- 
ered by  the  chattel  mortgage  executed  May  7,  1896,  and 
continued  in  possession  thereof  until  February  17,  1898, 
when    defendant,   Collins,  replevied  the  same  from   the 

'  plaintiff;  that  on  the  trial  of  said  cause  plaintiff  herein 
claimed  the  right  to  the  possession  of  the  property  under 
and  by  virtue  of  the  chattel  mortgage  of  May  7,  1896;  and 
that  the  jury  returned  a  verdict  in  said  cause  for  the  plain- 
tiff herein;  that  by  said  verdict  the  value  of  the  plaintiff's 
right  of  possession  in  and  to  the  property  in  controversy 
was  fixed  and  determined;  that  the  court  rendered  the 
proper  judgment  upon  the  verdict;  that  the  said  judgment 
remains  in  full  force  and  effect,  and  has  never  been  in  any 
manner  reversed  or  modified;  that  the  defendant  herein 

'  paid  into  court  the  amount  of  the  said  judgment,  and  that 
thereby  the  lien  of  the  plaintiff's  mortgage  in  question  in 
this  suit  was  extinguished,  and  th^  plaintiff  is  forever 
estopped  from  claiming  any  right,  title  or  interest  in  or  to 
the  property  in  controversy  herein.  To  this  answer  the 
plaintiff  filed  a  general  denial.  This  put  in  issue,  first, 
the  question  as  to  whether  or  not  the  note  of  f  695.55  and 
the  note  of  1^3,000,  dated  May  7,  1896,  and  the  chattel 
mortgage  given  on  the  same  date,  were  taken  in  payment 
and  satisfaction  of  the  notes  and  mortgage  described  in 
plaintiff's  petition,  and  of  the  lien  created  thereby;  and, 
second,  the  question  as  to  whether  or  not  the  former  action 
and  judgment  pleaded  as  a  bar  to  any  further  proceedings 
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to  subject  the  mortgaged  proi)erty  to  the  payment  of  an- 
other portion  of  the  same  debt  constituted  a  defense  to  this 
action.  On  these  issues  and  the  evidence  the  court  found 
generally  for  the  defendants  and  rendered  a  judgment  in 
their  favor.  From  this  judgment  the  plaintiff  appeals  to 
this  court. 

1.  The  first  question  is  purely  one  of  fact,  and  if  the 
evidence  is  sufficient  to  sustain  the  finding  of  the  court  on 
this  point  such  finding  will  not  be  disturbed  and  will 
uphold  the  judgment  of  the  trial  court.     It  is  conceded 
on  all  sides  that  on  May  17,  1895,  defendant,  Collins,  exe- 
cuted and  delivered  to  the  plaintiff  three  notes  for  f  1,000 
each,  and  one  note  for  f 566.25,  and  the  chattel  mortgage 
on  which  this  action  is  predicated,  to  secure  their  pay- 
ment.   It  must  be  further  conceded  that  on  the  7th  day  of 
May,  1896,  the  defendant,  Collins,  made,  executed  and 
delivered  to  the  plaintiff  one  promissory  note  for  f3,000 
and  secured  the  payment  of  it  by  a  chattel  mortgage  of 
that  date,  which  contained  all  of  the  property  described 
in  the  mortgage  of  May  17,  1895,  still  alive  and  in  his 
possession,  and  in  addition  thereto  all  of  the  rest  of  his 
personal  proi)erty,  goods  and  chattels,  except  his  house- 
hold furniture.    It  is  shown  by  the  evidence  that  at  the  . 
same  time  Rollins  executed  and  delivered  to  plaintiff  ; 
another  note'  for  the  sum  of  $2,000,  which  was  not  secured 
by  the  mortgage  given  at  that  time.    It  is  also  shown  that 
this  12,000  note  included  the  note  of  October  18,  1895,  for 
1595.55,  whiclj  was  a  renewal  of  the  note  for  $566.25  of 
May  17,  1895,  together  with  other  items  of  indebtedness 
from  defendant,  Collins,  to  plaintiff  not  secured  by  the 
mortgage  of  May  17,  1895;  and  that  the  notes,  one  for 
(3,000  and  the  other  for  f2,000,  included  and  covered  all 
of  the  indebtedness  due  in  any  manner  or  on  any  account 
from  defendant,  Collins,  to  the  plaintiff. 

We  now  come  to  the  point  in  dispute,  which  is,  whether 
or  not  this  renewal  was  understood  to  be^  and  was  made, 
as  a  satisfaction  and  release  of  the  notes  and  mortgage  in 
question  in  this  suit ;  and  whether  or  not  the  mortgage  in 


42  NEJBRAg]^A  RfiPORI'S.    [UNorPiciAL. 

battle  Creek  Valley  Bank  v.  Collins. 

question  in  this  suit  stands  as  security  for  the  payment 
of  the  f2,000  note,  or  any  part  of  it.  On  this  point  both 
Collins  and  his  wife,  who  were  all  the  persons  present  at 
the  time  of  the  renewal,  except  8.  K.  Warrick,  then  cashier 
of  the  plaintiff,  state  positively  that  all  of  the  old  notes 
and  the  mortgage  (the  papers,  as  the  wife  expressed  it) 
were  to  be  returned  to  them  by  Warrick,  and  that  he, 
Warrick,  promised  to  surrender  and  return  them.  This 
statement  Warrick  denies. 

It  is  contended  by  appellant  that  this  evidence  is  not 
sufficient  to  show  a  release  of  the  mortgage  in  suit,  and 
standing  alone  we  are  not  prepared  to  say  that  it  would 
be  sufficient  to  sustain  a  finding  to  that  effect.     But  a 
further  examination  of  the  evidence  discloses  that  Collins 
testified  that  the  f2,000  note  was  secured  by  the  assign- 
ment of  a  certain  school  land  lease  to  the  bank  in  which 
he,  Collins,  had  an  interest,  which  it  was  agreed  was 
worth  f 2,700;  and  further  that  the  plaintiff  would  not 
renew  and  extend  the  time  of  payment  of  the  indebtedness 
evidenced  by  this  f2,000  note  unless  he,  Collins,  w^ould 
give  plaintiff  the  school-land  lease  as  security  for  the  pay- 
ment of  it.    This  evidence  is  not  denied  by  the  plaintiff ;  in 
fact  Warrick  in  his  evidence  in  this  case  admits  this  to  be 
true,  but  says  that  he  had  it  in  his  mind  to  still  hold  the 
old  mortgage  as  security  for  the  f2,000  note  in  addition 
to  the  school  land  security.    It  is  clear  that  Collins  never 
knowingly  agreed  or  consented  to  this ;  and  it  is  a  matter 
of  grave  doubt  if  the  mortgage  in  suit  evef  was  in  any 
way  security  for  the  f 2,000  note  or  the  debt  evidenced  by 
it.     In  addition  to  this,  the  evidence  of  Warrick  given 
upon  the  trial  of  the  replevin  suit,  pleaded  as  a  bar  herein, 
was  introduced,  and  therein  we  find  the  following: 

Q.  I  wish  you  would  explain  to  the  jury  about  this  |800 
credit  that  you  say  the  plaintiff  is  entitled  to  on  the  school 
land?  How  much  was  the  bank  to  give  Collins  for  this 
school  land? 

A.  Was  to  give  him  |2,700. 

Q.  How  much  was  back  on  the  contract? 
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A.  One  thousand  three  hundred  and  sixty-eight  dollars 
due  the  state  yet. 

Q.  Did  you  have  a  written  agreement  with  the  plain- 
tiff? 

A.  Yes,  sir. 

Q.  About  this  school  land? 

A.  You  ask  me  how  much  there  was  back  to  the  state; 
there  was  |1^368  back,  and  a  lot  of  back  lease  and  expenses 
of  appraisement,  |451.01.    I  have  a  list  of  it 

Q.  That  was  what  you  paid,  f451.01  to  the  county 
treasurer? 

A.  Yes,  sir. 

Q.  What  else  did  you  pay? 

A*  There  was  interest  on  that  till  October  14,  fl3.14, 
and  this  payment  we  had  made;  we  paid  this  quite  a  time 
before  this  purchase  was  made;  I  paid  and  carried  it  down 
here  before  we  purchased  the  land.  If  you  remember, 
there  was  a  law  passed  that  after  a  certain  date  there 
couldn't  be  any  land  bought  in,  and  we  paid  up  on  it  the 
back  lease  and  a  one-tenth  payment  on  the  purchase  price 
and  expenses  of  appraising  the  land. 

Q.  What  was  still  back? 

A.  Interest,  $13.13,  figured  at  10  per  cent.;  that  was 
agreed  to  at  the  time  we  figured  it  by  Mr.  Collins.  That 
was  credited  on  the  note,  f  868.68. 

Q.  How  much  is  still  due  the  state? 

A.  One  thousand  three  hundred  and  sixty-eight  dollars. 

Q.  Why  did  you  credit  the  f868.68  on  the  f2,000  note? 

A.  Because  the  f2,000  note  was  secured  by  the  lease  of 
the  school  land.  It  was  up  as  security  for  this  $2,000 
note  and  there  should  have  been  a  larger  amount  for  it, 
but  it  was  appraised  pretty  high,  some  as  high  as  f  12  an 
acre,  and  that's  the  reason  that  there  was  such  a  large 
deficiency. 

Q,  By  what  sort  of  an  agreement  did  you  hold  this 
sehooMand  lease? 

A.  It  was  written  out  and  signed  over. 

Q.  Didn't  you  have  some  kind  of  a  contract? 
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A.  It  was  assigned  absolutely,  just  the  same  as  if  it  had 
been  purchased.  There  was  never  an  agreement  except  a 
verbal  agreement. 

Q.  Where  was  that  verbal  agreement  made? 

A.  It  was  talked  of  a  number  of  times,, and  Mr.  Collins 
urged  me  very  strongly  to  buy  the  land  in  when  the  law 
was  changed,  to  buy  it  in  and  protect  him  on  it ;  he  didn't 
want  to  lose  what  he  had  put  in  it. 

Q.  When  was  the  agreement  made? 

A.  It  was  made  back  quite  a  while  ago;  the  lease  is  on 
file  with  the  state. 

Q.  How  many  years  ago? 

A.  It  was  quite  early;  I  think  it  must  have  been  in 
1892  or  1893. 

Q,  The  agreement  was  made  for  the  purpose  of  securing 
this  12,000  note? 

A.  It  was  repledged;  never  no  agreement  made  at  the 
time  the  note  was  renewed ;  at  the  time  it  was  renewed  it 
was  pledged  as  security  for  the  $2,000  note,  and  the  chat- 
tel for  the  $3,000  note. 

Q.  And  where  did  that  occur? 

A.  These  notes  were  made  up  at  Mr.  Collins'  house. 

Q.  What  was  it  originally  assigned  to  you  for? 

A,  Originally,  I  couldn't  state,  the  exact  note,  Mr. 
Jackson.  It  has  been  quite  a  while,  and  it  would  be  hard 
for  me  to  tell  the  exact  note. 

Q.  Who  was  present  at  the  time  it  was  agreed  by  Mr. 
Collins  that  you  should  hold  it  for  the  $2,000  note? 

A.  I  don't  think  there  was  anybody  there  but  Mr.  Col- 
lins and  myself.  I  don't  think  there  was  anybody  out 
there  with  me. 

Q.  What  was  said  about  it? 

A.  It  was  spoken  of  in  a  general  way.  I  told  him  I 
would  take  a  chattel  to  secure  that  note,  and  the  school 
contract  would  stand  as  security  for  the  $2,000  note,  and 
he  agreed  to  it. 

Q.  You  had  that  conversation  out  there  at  his  house  at 
the  time  the  $2,000  and  $3,000  notes  were  given? 
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A.  Yes,  sir. 

Q.  Did  you  have  the  school  contract  with  you? 

A.  Yes,  sir,  it  was  down  in  our  bank. 

Q.  Is  it  not  a  fact  that  it  was  not  spoken  of  at  that  time? 

A.  It  was  spoken  of.  I  wouldn't  take  that  {2,000  note 
without  security. 

Q.  Had  you  ever  had  any  security  for  it  before? 

A.  The  lease  had  been  up  for  other  notes  that  were 
merged  in  this  one. 

Warrick  also  testified  in  this  suit  that  plaintiff  based 
its  claim  herein  on  a  balance  due  on  the  f  2,000  note  as  he 
understood  it. 

The  question  upon  this  evidence  is,  not  what  we  would 
have  found  thereon ;  but  is  it  sufficient  to  sustain  the  find- 
ings of  the  learned  trial  coui*t?  We  are  constrained  to 
hold  that  the  finding,  that  the  mortgage  in  suit  had  been 
released,  at  least  as  to  that  portion  of  the  debt  evidenced 
by  the  f  2,000  note,  is  amply  sustained  by  the  evidence  on 
that  point. 

2.  We  will  now  consider  the  effect  of  the  suit  and  the 
judgment  therein,  which  is  pleaded  in  bar  to  the  plaintiff's 
right  to  recover  in  this  action.  It  appears  from  the  evi- 
dence, including  the  proceedings  and  judgment  in  the  suit 
above  mentioned,  that  in  February,  1898,  Warrick,  as 
agent  for  the  plaintiff,  went  to  the  premises  of  the  defend- 
ant, Collins,  and  took  possession  of  all  of  the  personal 
property  described  in  the  mortgage  of  May  7,  1896,  which 
was  still  in  existence,  and  also  all  that  was  left  of  the 
property  described  in  the  mortgage  of  May  17,  1895;  in 
fact  he  took  possession  of  practically  all  of  the  property 
found  in  the  possession  of  Collins,  of  every  kind  and 
nature,  except  his  household  goods,  such  possession  being 
taken  under  "and  by  virtue  of  the  mortgage  of  1896.  The 
defendant,  Collins,  afterwards  instituted  a  suit  in  re- 
plevin against  the  plaintiff,  which  is  the  suit  pleaded  in 
bar,  and  on  the  trial  thereof  plaintiff  herein,  who  was  the 
defendant  in  that  case,  set  up  its  right  to  the  possession 
of  the  property  under  and  by  virtue  of  the  chattel  mort- 
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gage  given  May  7,  1896,  in  renewal  of  the  one  of  May  17, 
1895.  Plaintiflf  thereby  waived  any  right  it  may  have  had 
to  claim  the  property  by  virtue  of  the  mortgage  in  ques- 
tion in  this  suit.  It  was  incumbent  upon  the  plaintiff  in 
that  suit  to  exhibit  all  of  its  claims  of  right  to  the  posses- 
*  sion  of  the  property  in  controversy,  and  failing  to  do  so  it 
can  not  now  assert  them  as  against  one  who  has  purchased 
the  property  which  was  released  from  the  mortgage  lien ' 
by  the  payment  of  the  judgment  in  that  action  which* 
found  and  determined  the  value  of  plaintiff's  right  to  the 
]3ossession  of  the  property  in  controversy.  On  the  trial 
in  this  case  Warrick,  plaintiff's  cashier,  testified  that  as 
he  understood  the  matter  plaintiff  had  no  claim  on  the 
property,  except  for  the  balance  due  upon  the  |2,000 
note. 

In  the  action  pleaded  in  bar  herein  the  plaintiff  in  this 
case  was  the  defendant,  and  the  defendant,  Collins,  was 
the  plaintiff.  The  defendant,  Ilale,  in  this  suit,  pur- 
chased the  property  of  defendant,  Collins,  and  claims  it 
through  privity  with  him.  It  will  thus  be  seen  that  the 
parties  to  that  suit  and  to  the  one  at  bar  are  the  same,  or 
at  least  the  same  parties  and  their  privies.  The  matter 
in  controversy  in  that  suit  was  the  riglit  to  the  possession 
of  the  property  sought  to  be  reached  and  held  as  security 
for  the  payment  of  a  portion  of  the  same  debt  in  contro- 
versy in  that  case,  and  also  in  this  one.  "Whenever  a 
matter  is  adjudicated  and  finally  determined  by  a  com- 
petent tribunal,  it  is  considered  forever  at  rest.  This  is 
a  principle  upon  which  the  repose  of  society  materially 
depends,  and  it  therefore  prevails,  with  but  very  few  ex- 
ceptions, throughout  the  civilized  world.  This  principle 
not  only  embraces  what  actually  was  determined,  but  also 
extends  to  every  other  matter  which,  under  the  issues, 
the  parties  might  have  litigated  in  the  case."  Therefore, 
everything  within  the  knowledge  of  the  parties  which 
might  have  been  set  up  as  a  ground  of  relief  or  defense 
will  be  presumed  to  have  been  litigated  in  that  action. 
This  rule  is  a  general  one,  and  is  sustained  by  an  un- 
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broken  line  of  authorities.  1  Herman,  Estoppel  and  Res 
Judicata,  pages  133,  134 ;  Thornpson  v.  Myrick,  24  Minn., 
4;  MaHy  i\  Mally,  52  la.,  654;  Kelley  v.  Donlin,  70  111., 
378.  This  proposition  is  so  well  settled  that  it  is  unneces- 
sary to  cite  any  further  authorities  in  support  of  it. '  We 
therefore  hold  that  the  evidence  on  this  point  was  suffi- 
cient to  sustain  the  finding  of  the  district  court ;  that  the 
former  suit  and  judgment  was  a  bar  to  the  further  prose- 
cution of  this  action,  and  the  plaintiff  is  estopped  from 
claiming  any  further  right,  title  or  interest  in  and  to  the 
property  in  controversy. 

As  we  have  heretofore  said,  the  court  was  justified  in 
finding  that  the  mortgage  in  suit,  as  a  matter  of  fact,  had 
l>een  released  as  to  the  indebtedness  evidenced  bv  the 
|2,000  note,  and  that  the  security  therefor  had  been  trans- 
ferred to  the  school-land  lease.  Indeed,  it  is  verv  doubt- 
ful  if  the  mortgage  sought  to  be  foreclosed  ever  was 
security  for  the  f2,000  note,  or  any  part  of  the  debt  evi- 
denced by  it. 

These  facts,  taken  together  with  the  former  suit  and 
judgment  pleaded  in  bar  to  plaintiff's  right  to  recover  in 
this  action,  were  sufficient  to  sustain  the  findings  of  the 
trial  court,  and  we  therefore  hold  that  the  judgment 
should  be  affirmed. 

Oldham  and  Pound,  CO.,  .concur. 

Affirmed. 


Mary  E.  Gandy  v.  The  Estate  of  William  C.  Bissell, 

Deceased.' 


Filed  Mat  21,  1902.    No.  11,620. 

Commissioners  opinion.    Department  No.  2. 

1.  Bvidence:  Remoteness  of  Fact:  Rule  for  Determining.  Whether 
a  particular  fact  sought  to  be  proved  is  too  remote  is  a  question 
that  can  not  be  determined  according  to  any  fixed  and  unvarying 
rule.  The  circumstances  of  the  particular  case  and  the  relation 
of  the  fact  in  question  to  other  evidence  must  be  taken  into 
acooont. 
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2.  Evidence:  Tbndenot  to  Estabush  Fact  in  CJontbovebst:  Admis- 
8IBILITT.  Eyidence  Is  not  to  be  rejected,  necessarily,  because  it 
does  not  bear  directly  upon  the  issue.  If  it  forms  a  link  in  the 
chain  of  evidence  or  tends  reasonably  to  establish  the  fact  in 
controversy  by  strengthening  the  probabilities  on  one  side  or 
weakening  those  upon  the  other,  it  should  be  received. 

Ebrob  from  the  district  court  for  Richardson  county. 
Tried  below  before  Stull,  J.    Reversed. 

8.  P.  Dcmdson,  for  plaintiff  in  error. 

F.  Martin  and  C.  Gillespie^  contra. 

Pound,  0. 

Mary  E.  Gandy  presented  a  claim  against  the  estate  of 
William  O.  Bissell,  deceased,  based  on  a  promissory  note 
purporting  to  have  been  executed  by  said  William  C.  Bis- 
sell, payable  to  the  claimant  or  bearer.  A  judgment  in  the 
county  court  was  appealed  from  and  the  claim  was  tried 
to  a  jury  in  the  district  court,  where  a  verdict  was  found 
for  the  estate  and  judgment  was  rendered  accordingly. 
The  claimant  seeks  a  review  of  said  verdict  and  judgment 
by  petition  in  error. 

Of  the  several  errors  assigned,  two  only  require  atten- 
tion. The  instructions  are  free  from  error  and  the  evi- 
dence offered  by  the  estate  and  admitted,  which  forms  the 
basis  of  one  assignment  of  error,  appears  competent  and 
admissible.  But  a  very  serious  question  arises  upon  cer- 
tain evidence  offered  by  the  claimant  and  excluded  by  the 
trial  court.  The  note  sued  on  bears  date  March  26,  1892. 
the  alleged  maker  was  at  that  date  a  very  old  man,  and 
one  of  the  strong  points  against  its  authenticity  was  that 
'  he  was  then  in  no  business  wherein  or  by  reason  whereof 
he  could  require  so  large  a  sum  of  money.  One  witness 
was  produced,  however,  whose  testimony,  if  believed, 
tended  to  show  that  the  note  in  question  was  executed  in 
settlement  or  renewal  of  prior  debts.  Under  this  state  of 
the  testimony,  the  claimant  offered  a  witness  to  prove  that 
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in  1884,  eight  years  before  the  date  of  the  note,  the  de- 
ceased owed  her  about  f  1,000  for  moneys  advanced,  and 
produced  also  a  series  of  cliecks,  payable  to  him,  which, 
it  was  shown,  had  been  paid  thrcmgh  tlie  bank  and 
charged  to  the  claimant's  account.  It  was  also  shown 
that  the  deceased  had  gotten  the  money  upon  one  of  these 
checks  by  purchasing  a  draft  therewith.  The  last  of  these 
checks  is  dated  the  day  before  the  note.  All  of  this  evi- 
dence was  excluded.  The  reason  for  sucli  ruling  seems 
to  have  been  that  most  of  the  checks,  as  well  as  the  evi- 
dence as  to  the  indebtedness  in  1884,  were  considered  too 
remote.  It  will  be  admitted  that  such  might  be  the  proper 
view  in  manv  cases.  But  here  the  circumstances  were 
peculiar.  Mr.  Bissell  was  a  very  old  man  at  the  date  of 
the  alleged  note.  His  days  of  business  activity  wei*e  in 
the  past.  There  was  not  the  same  presumption  that  his 
business  affairs  were  promptly  adjusted  and  kept  up 
which  would  obtain  in  case  of  a  younger  nmn  in  active 
business  life.  There  was  testimony  tending,  to  show  that 
the  note  in  question  had  been  given  in  settlement  or  re- 
newal of  pre-existing  accounts  or  obligations.  Hence,  so 
long  as  the  improbability  of  the  case  was  the  strong  point 
urged  by  the  estate,  it  was  highly  important  for  the  claim- 
ant to  show,  if  she  could,  and  that  by  disinterested  per- 
sons, for  her  own  testimony  would  have  been  incompetent, 
that  there  was  an  account  between  the  parties  and  a  large 
indebtedness  due  her  thereon  prior  to  the  date  of  the  note. 
Considering  Mr.  BisselFs  age,  circumstances  and  mode  of 
life,  if  there  was  such  an  indebtedness,  it  must  have  been 
of  long-  standing;  and  while  the  testimony  and  exhibits 
oflfered,  standing  alone,  would  not  prove  the  claimant's 
case,  they  clearly  did  tend  to  prove  extensive  transactions 
between  the  parties  prior  to  the  date  of  the  note  and  a 
pre-existing  indebtedness.  If  there  was  a  large  running 
account  of  long  standing  between  the  parties,  and  if  Mr. 
Bissell  had  from  time  to  time  received  considerable  sums 
of  money  from  Mrs.  Gandy,  the  testimony  tending  to  show 

that  the  note  was  given  in  settlement  of  some  such  ac- 
'8 
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count  is  obviously  explained  and  strengthened.  All  evi- 
dence logically  relevant  is  not  necessarily  admissible.  If 
so  remote  as  to  be  misleading  or  confusing,  it  may  be 
rejected.  But  no  absolute  rule  can  be  laid  down. 
Whether  a  particular  fact  sought  to  be  proved  is  or  is  not 
too  remote,  is  a  question  which  can  not  be  determined  by 
any  fixed  and  unvarying  standard.  The  circumstances  of 
the  particular  case  and  the  relation  of  the  fact  in  question 
to  other  evidence  must  be  taken  into  account.  That  de- 
ceased owed  the  claimant  f  1,000  in  1884,  of  itself,  did  not 
tend  to  prove  that  he  owed  her  anything  in  1892.  Nor 
did  the  fact  that  from  time  to  time  thereafter  and  prior 
to  the  date  of  the  note  she  gave  him  checks  for  considera- 
ble sums,  create  any  necessary  inference  to  that  effect. 
But  when  these  facts  are  taken  together  and  in  connection 
with  the  testimony  indicating  the  purpose  for  which  the 
note  was  given,  the  conjunction  of  circumstances  is  sug- 
gestive and  bears  directly  on  the  question  of  probability. 
The  estate  claimed  there  was  no  reason  for  making  the 
note.  This  evidence  tended  to  show  one.  Testimony  is 
not  to  be  rejected,  necessarily,  because  it  may  not  bear 
directly  upon  the  issue.  If  it  forms  a  link  in  the  chain 
of  evidence,  or  tends  reasonably  to  establish  the  fact  in 
controversy  by  strengthening  the  probabilities  on  one 
side  or  weakening  those  upon  the  other,  it  should  be  re- 
ceived. Cortehjou.  Ege  d  Van  Zandt  r.  MH^arthy^  37  Neb., 
742,  746;  Pansmore  v.  Passmor&H  Estate,  50  Mich,,  626, 
16  N.  W.  Rep.,  170;  Hunter  v.  Harn^i,  131  111.,  482,  23  N. 
E.  Kep.,  626 ;  Tamn  v.  Bullitt,  35  Pa.  St.,  308 ;  Remy  v.  Oldn, 
34  Pac.  Rep.  [Cal.],  216;  Huntington-  v.  AttHll,  118  N.  Y., 
365. 

It  is  argued  that  the  presumption  arising  from  the 
checks  is  only  that  the  drawer  was  paying  moneys  which 
she  owed.  But  in  this  case  there  is  the  note,  purporting  to 
be  signed  by  the  deceased,  believed  by  all  the  witnesses 
who  testified  in  relation  thereto  to  be  in  his  writing,  the 
testimony  of  one  witness  indicating  that  the  note  was  given 
in  settlement  or  renewal  of  old  obligations,  and  the  iMH>f- 
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fered  evidence  of  a  course  of  dealing  and  indebtedness 
beginning  eight  years  before.  The  checks  offered  have 
some  tendency  to  connect  the  prior  indebtedness  and  the 
note  in  suit,  and  taken  all  together  it  is  for  a  jury,  and 
not  a  court,  to  say  whether  the  presumption  relied  upon 
is  not  completely  overcome. 

For  the  errors  in  excluding  the  evidence  referred  to  it 
is  recommended  that  the  judgment  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Barnes  and  Oldham,  CC,  concur. 

Reversed  and  remanded. 


Mellissa  a.  Raynor  v.  The  City  op  Wymore. 

Filed  May  21,  1902.    No.  11,656. 
Commissioner's  opinion.     Department  No.  1. 

1.  Appeal  and  Error:    Instruction  Assuming  a  State  of  Facts.     An 

Instruction  which  assumes  the  existence  of  a  state  of  facts,  which 
the  Jury  has  no  right  to  find,  there  being  no  evidence  in  support 
thereof,  is  erroneous. 

2.  Damages:    Personal  Injuries:'  NBOLrGENCE:    Confliotino  Instruc- 

tions. Instructions  examined,  and  held  to  be  conflicting  and  con- 
sequently erroneous  and  prejudicial. 

Error  from  the  district  court  for  Gage  county.  Tried 
below  before  Stut^l,  J.     Reversed, 

Samuel  Rinaker  and  Robert  8.  Bihb,  for  plaintiff  in 
error. 

A.  D.  McCandless  and  /.  H.  Broady,  contra. 

Day,  C. 

Melissa  A.  Raynor  brought  this  action  in  the  district 
court  for  Gage  county  against  the  city  of  Wymore  to  re- 
cover damages  alleged  to  have  been  sustained  by  her  by 
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reason  of  a  fall  occasioned  by  the  defective  condition  of  a 
sidewalk  in  said  city.  The  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  the  defendant,  to  review  which  the 
plaintiff  brings  error  to  this  court. 

The  principal  errors  relied  upon  by  the  plaintiff  for  a 
reversal  of  the  judgment  relate  to  the  giving  of  certain  in- 
structions to  the  jury.  As  we  have  reached  the  con- 
clusion that  the  judgment  should  be  reversed  for  reasons 
hereinafter  stated,  we  deem  it  unnec^essary  to  review  the 
testimony,  except  in  so  far  as  it  has  a  direct  bearing  on  this 
instruction. 

One  of  the  errors  complained  of  by  the  plaintiff  relates 
to  instruction  No.  8,  given  at  the  request  of  the  defendant 
which  is  as  follows:  "The  court  instructs  the  jury  that  it 
is  negligence  for  a  person  knowingly  and  unnecessarily  to 
expose  himself  to  danger  and  if  you  believe  from  the  evi- 
dence that  the  plaintiff  before  and  at  the  time  of  the  al- 
leged injury  knew  of  the  defect  in  the  sidewalk  by  reason 
of  which  she  claims  to  have  been  injured,  and  that  in  going 
to  and  from  her  place  of  business  plaintiff  could  have  gone 
with  equal  convenience  by  some  other  sidewalk  or  side- 
walks, if  the  same  were  in  a  safe  condition,  and  thus  have 
avoided  the  defect  above  mentioned  and  failed  to  do  so, 
then  she  was  negligent  and  if  you  so  find,  then  the  plain- 
tiff can  not  recover."  This  instruction  is  erroneous  be- 
cause it  assumes  as  a  matter  of  law  that  the  defect  in  the 
sidewalk  was  of  such  a  dangerous  character  that  its  use 
by  the  plaintiff  was  negligence,  if  she.  could  have  gone 
with  safety  and  equal  convenience  to  her  place  of  destina- 
tion by  some  other  route. 

The  record  shows  that  the  sidewalk  in  question  was 
constructed  of  planks  laid  across  wooden  supports  ex- 
tending lengthwise  of  said  sidewalk  to  which  supports 
the  planks  were  fastened  by  nails ;  that  the  planks  in  sev- 
eral places  had  been  permitted  to  become  loosened  and  at 
the  point  where  the  injury  occurred,  one  of  them  had  be- 
come broken  and  about  one  half  thereof  entirely  removed, 
thereby  causing  a  hole  in  said  sidewalk  about  nine  inches 
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wide,  six  inches  deep  and  extending  about  one-half  of  the 
width  of  the  sidewalk.  The  plaintiff  had  been  over  the 
walk  a  great  many  times  and  knew^  of  its  defective  condi- 
tion. It  also  appears  tliat  on  the  morning  of  the  injury 
the  sidewalk  and  the  hole  therein  were  covered  bv  snow, 
80  that  a  person  walking  therenn  could  not  see  the  defect. 

We  do  not  thiuk  the  mere  using  of  the  sidewalk  in  the 
condition  and  under  the  circumstances  presented  in  this 
cane  would,  as  a  matt(T  of  law,  constitute  negligence  on 
the  part  of  the  plaintiff.  Whether  it  was  negligence  for 
her  to  attempt  to  pass  over  the  walk  woukl  depend  upon 
whether  she  exercised  ordinary  care  in  selecting  her  route, 
and  exercised  ordinary  care  in  using  the  sidewalk,  that 
is,  such  care  as  an  ordinary  prudent  person  w^ould  have 
exercised  under  similar  circunistances.  This  was  a  ques- 
tion for  the  jury  to  determine  from  a  consideration  of  all 
of  the  facts  and  circumstances  of  the  case. 

This  instruction  is  also  erroneous  because  it  is  not  re- 
sponsive to  the  evidence.  There  is  no  testimony  in  the 
record  that  there  was  anv  other  sidewalk  or  route  which 
the  plaintiff  could  have  selected  in  going  to  and  from  her 
place  of  business.  The  instruction  assumed  the  possible 
existence  of  a  state  of  facts  which  the  jury  had  no  right 
to  find  from  the  evidence.  This  was  error,  (■if//  of  Crete 
r.  Childs,  11  Neb.,  252;  Hitchcork  v.  f^haqer,  32  Xeb.,  477; 
Farmers  Loan  d  Trust  Co,  v.  Montgomery^  30  Neb.,  33; 
Bowie  V.  Spaids,  26  Neb.,  635. 

At  the  request  of  the  plaintifT  the  court  gave  instruc- 
tion No.  5,  which  is  as  follows:  "The  court  insfructs  the 
jury  that  the  fact  that  a  person  uses  a  sidewalk  in  ordi- 
nary use  by  the  public  with  knowledge  of  the  defect 
therein  instead  of  taking  another  route  to  her  destinati(m 
does  not  constitute  negligence."  This  instruction  is  not 
entirely  free  from  criticism,  because  it  ignores  the  ele- 
ment of  ordinary  care  required  of  any  person  using  the 
sidewalk,  still,  the  plaintiff  having  requested  it  can  not 
now  complain  because  it  was  given. 

A  casual  examination  of  the  two  instructions  above 
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quoted  will  disclose  that  they  are  irreconcilably  in  con- 
flict By  the  fifth  instruction,  the  jury  are  told  that  the 
use  of  the  sidewalk  by  plaintiff  with  knowledge  of  its  de- 
fective condition,  instead  of  some  other  route,  was  not 
negligence.  By  the  s^econd  instruction  the  jury  are  told 
that  if  she  knew  of  the  defect  and  could  have  avoided  it 
by  taking  another  route  equally  convenient  and  did  not 
do  so,  she  was  negligent.  In  our  opinion,  these  instruc- 
tions could  not  be  otherwise  than  confusing  to  the  jury 
because  the  jury  was  left  in  doubt  as  to  which  paragraph 
^^'as  correct.  It  has  been  held  repeatedly  by  this  court 
that  an  erroneous  instruction  is  not  cured  by  merely  giv- 
ing another  on  the  same  subject  stating  the  rule  correctly, 
because  the  jury  would  be  left  in  doubt  as  to  AVhich  para- 
graph was  correct.'  Williams  v.  MrConaitghry,  58  Neb., 
656;  Hrvry  r.  State,  51  Neb.,  149;  Carson  r.  Stevens.  40 
Neb.,  112;  Richardson  v.  Halstead,  44  Neb.,  606;  Metz  r. 
State,  46  Neb.,  547;  Crosby  r.  Ritehey,  56  Neb.,  336; 
Wa^HSon  v.  Palmer,  13  Neb.,  376;  Fitzyerahl  i\  Meyer,  25 
Neb.,  77;  Ballard  i\  State,  19  Neb.,  609;  aSV//oo/  District  v. 
Foster,  31  Neb.,  501 ;  Fi7'st  National  Bank  of  Denver  v. 
Lowrey,  36  Neb.,  290. 

Complaint  is  also  made  of  other  errors,  but  as  they  are 
not  likely  to  again  arise  on  a  retrial,  we  do  not  deem  it 
necessary  to  consider  them  in  this  opinion.  We  therefore 
recommend  that  the  judgment  of  the  district  court  be 
reversed. 

Hastings  and  Kibkpatbick,  CO.,  concur. 

Bevbbsed  and  bemandbd. 
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Julian  W.  Andrew  et  al.,  appellees,  v.  Bernard  Whit- 

wbr,  appellant. 

Piled  Mat  21,  1902.    No.  11.690. 
Commissioner's  opinion.    Department  No.  2. 

1.  Principal  and  Agent:    Pabtt  Acts  as  Agent  fob  Both  Vendor  and 

Pubchaser:    Bona  FmEs.    When  a  party  acts  as  agent  for  both 

the  seller  and  the  buyer,  and  that  is  known  to  them,  the  law 

exacts  the  most  perfect  good  faith,  honesty  and  fairness  on  his 

part,  and  will  not  adjudge  the  specific  performance  of  a  contract 

thus  made  unless  it  has  been  entered  into  with  perfect  fairness 

and  without  misapprehension  or  misrepresentation.     Morgan  v. 
Hardy,  16  Neb.,  at  page  437,  followed. 

2.  Principal  and  Agent:    Agent  Representing  Both  Vendor  and  Pur- 

chases:   Evidence.     Evidence  examined,  and  held  sufficient  to 
sustain  the  judgment  of  the  district  court 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.    Affirmed. 

Tibhets  Bros.,  Morey  &  Anderson,  for  appellant. 

Flansburg  d  Williams,  contra. 

Oldham,  C. 

This  was  a  suit  brought  in  the  district  court  for  Lancas- 
ter county,  Nebraska,  by  the  plaintiffs,  Julian  W.  and  Roy 
Andrew,  to  enjoin  the  defendant,  Bernard  Whitwer,  from 
filing  in  the  office  of  the  commissioner  of  public  lands  and 
buildings  the  assignment  upon  four  land  contracts  and  to 
prevent  the  defendant  from  trespassing  upon  or  interfer- 
ing with  the  plaintiffs'  possession  of  the  lands  described 
in  the  sale  contracts. 

The  facts  upon  which  plaintiffs  relied  for  the  relief 
prayed  are  that  they  are  in  possession  of  the  lands  de- 
scribed in  their  petition  by  virtue  of  sale  contracts  duly 
executed  to  them  by  the  state  of  Nebraska  in  the  year 
1890 ;  that  in  the  year  1898  the  defendant,  Bernard  Whit- 
wer, was  the  owner  of  twenty  shares  of  the  capital  stock 
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of  the  First  National  Bank  of  Neligh,  Nebraska,  of  the 
par  value  of  |2,000;  that  in  September,  1898,  the  plain- 
tiffs  entered   into    an    agreement   with    the   defendant 
through  the  mediation  of  C.  R.  Allder  for  the  exchange  of 
their  land  contracts  for  the  bank  stock  owned  by  the  de- 
fendant, Whitwer;  that  this  agreement  was  procured  by 
the  representations  of  Allder  that  the  bank  was  a  solvent, 
going  concern  and  the  bank  stock  was  worth  its  par  value; 
that  relying  on  these  representations  they  executed  an 
assignment  of  these  land  contracts  and  delivered  them  to 
one  Jenkins,  a  real  estate  broker  in  Neligh,  Nebraska,  to  be 
by  him  exchanged  with  Allder  for  defendant's  f2,000  of 
bank  stock;  that  the  assignment  of  these  land  contracts 
was  delivered  by  Jenkins  to  Allder  on  the  11th  day  of 
October,  1898;  that  Allder  mailed  the  contracts  to  one 
Dunlevy,  the  cashier  of  the  Bank  of  Tilden,  Nebraska,  for 
delivery  to  Whitwer  when  the  bank  stock  was  sent  to  All- 
der; that  while  all  these  negotiations  were  pending  the 
First  National  Bank  of  Neligh  was  insolvent;  that  on  the 
18th  day  of  October  one  Whitmore,  a  national  bank  ex- 
aminer, took  charge  of  the  bank  because  of  its  insolvent 
condition  and  was  subsequently  appointed  receiver  of  said 
bank,  and  as  such  receiver  was  in  charge  of  the  assets  of 
the  bank  at  the  time  of  the  trial  of  this  cause  in  the  court 
below;  that  when  Dunlevy  received  the  land  contracts 
with  the  assignment  of  the  plaintiffs  thereon  on  the  11th 
day  of  October,  he  retained  them  in  his  possession  until 
the  evening  of  the  18th  day  of  October,  when  he  placed 
them  in  the  private  box  of  the  defendant,  Whitwer,  at  his 
bank  and  mailed  the  certificates  of  stock  owned  by  de- 
fendant, Whitwer,  to  Allder,  cashier  of  the  First  National 
Bank  of  Neligh ;  that  when  these  certificates  of  stock  were 
received  at  Neligh  the  national  bank  examiner  took  them 
into  his  possessioti  and  retained  possession  of  them,  and 
plaintiffs,  as  a  matter  of  fact,  never  did  receive  them.    On 
the  morning  of  October  19,  Jenkins,  who  was  looking  after 
plaintiffs'  interest  in  the  transaction,  went  to  Allder  and 
demanded  a  return  of  plaintiffs'  contract.    On  being  in- 


Vol.  3]  JANUARY  TERM,  1902.  57 

Andrew  v.  Whitwer. 

formed  that  the  contracts  had  been  sent  to  Dunlevy  at 
the  Tilden  bank  he  requested  Allder  to  immediately  tele- 
graph Dunlevy  for  a  return  of  the  contracts.  This  Allder 
did,  and  received  a  reply  from  Dunlevy  saying  that  he 
could  not  return  the  contracts  because  he  had  delivered 
them  to  Whitwer  the  evening  before.  Demand  was  subse- 
quently made  on  Whitwer  for  a  return  of  the  contracts, 
but  he  declined  to  comply  with  the  demand  and  attempted 
to  have  the  assignment  recorded  in  the  office  of  the  com- 
missioner of  public  lands  and  buildings. 

There  is  little,  if  any,  conflict  of  testimony  in  the  record. 
Defendant's  theory  of  the  transaction  was  that  he  acted  in 
perfect  good  faith  in  the  matter  and  that  he  believed  that 
his  stock  was  of  its  par  value,  and  that  he  had  no  knowl- 
edge of  the  insolvent  condition  of  the  bank  until  after  it 
had  closed  its  doors;  that  his  negotiations  were  all  con- 
ducted with  Allder,  cashier  of  the  First  National  Bank 
of  Neligh,  under  a  written  agreement  of  the  date  of  Sep- 
tember 6,  1898,  which  is  as  follows : 

"C.  R.  Allder  hereby  agrees  to  deliver  to  B.  Whitwer, 
for  his  twenty  shares  First  Nat.  Bank  stock,  as  follows : 

"To  deliver  assignment  of  school  land  leases  N.  E.  4-16- 
23-4-  Int.  paid  to  date  of  delivery  and  f  95  cash  and  a  cash 
payment  this  day  of  $5  to  bind  bargain. 

"B.  Whitwer  to  deposit  stock  with  Mr.  Dunlevy,  to  be 
delivered  to  said  Allder  when  he  delivers  above  papers 
to  him.  C.  R.  Allder. 

'Tfeligh,  Neb.,  Sept.  6,  1898." 

That  he  never  had  any  communication  with  plaintiffs  and 

made  no  representations  to  them  to  induce  an  exchange  of 

their  contracts  for  his  bank  stock ;  that  he  was  a  farmer 

and  lived  about  twelve  miles  from  Neligh  and  had  no  | 

knowledge  or  intimation  that  there  was  anything  wrong 

with  the  bank  at  the  time  the  alleged  exchange  was  made. 

In  fact  the  evidence  shows  that  the  defendant,  Whitwer, 

was  in  Omaha  attending  the  Trans-Mississippi  Exposition 

at  the  time  Dunlevy  attempted  to  make  the  exchange  for 
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him.  On  issues  thus  joined  the  triar  court  granted  the 
relief  prayed  for  by  the  plaintiffs  and  defendant  brings 
the  case  here  by  appeal. 

Defendant,  in  his  brief,  earnestly  contends  that  the 
judgment  of  the  district  court  should  be  reversed  because 
there  is  nothing  disclosed  by  the  testimony  that  affirma- 
tively shows  any  bad  faith  on  the  part  of  the  defendant  in 
the  transaction,  and  because  the  evidence  adduced  does  not 
clearly  impute  knowledge  of  the  actual  condition  of  the 
bank  to  the  defendant  at  the  time  the  exchange  of  his 
stock  for  the  land  contracts  was  consummated.  He  also 
contends  that  AUder  was  in  no  sense  his  agent  in  eflPecting 
the  trade  and  that  any  knowledge  that  AUder  may  have 
had  of  the  condition  of  the  bank  should  not  have  been  im- 
puted to  him.  We  do  not  think,  however,  that  it  is  neces- 
sary to  enter  into  an  ethical  review  of  the  possible  motives 
that  may  have  controlled  the  action  of  the  defendant  up 
to  the  time  that  the  attempted  transfer  of  the  contracts 
for  his  bank  stock  was  made  by  Dunlevy,  who  had  been 
designated  in  the  defendant's  contract  with  Allder  to  act 
for  him  in  this  matter.  Certain  facts  which  are  undis- 
puted in  the  record,  we  think,  control  the  conclusion  to 
be  reached  in  this  controversy;  these  are,  that  the  bank 
was  actually  insolvent  at  the  time  negotiations  for  this 
trade  began;  that  negotiations  were  instituted  by  the  de- 
fendant going  to  the  cashier  of  the  bank,  who  knew  its 
condition,  and  seeking  an  exchange  of  his  stock  for  lands; 
and  the  fact  that  after  this  interview  between  the  defend- 
ant and  the  cashier  of  the  bank  the  cashier  went  to  the 
plaintiffs  and  represented  the  condition  of  the  bank  to  be 
good  and  the  stock  to  be  worth  par,  when  he  knew  these 
representations  to  be  false,  and  induced  the  trade  by  these 
representations. 

After  these  preliminaries  the  cashier  of  the  bank  en- 
tered into  a  contract  with  defendant  to  procure  an  assign- 
ment of  these  contracts,  which  agreement  has  been  herein- 
before set  out.  The  agreement  the  cashier  made  with  the 
defendant  for  procuring  the  assignment  of  the  contracts 
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diflFered  from  the  one  he  had  entered  into  with  plaintiffs 
in  that  his  agreement  with  defendant  was  in  writing  and 
provided  for  paying  the  defendant  flOO  bonus  on  the  ex- 
change of  the  bank  stock  for  the  land  contracts,  while  his 
agreement  with  plaintiffs  was  an  oral  agreement  for  the 
even  exchange  of  the  land  contracts  for  the  bank  stock. 
^Miat  could  have  induced  the  cashier  of  the  bank  to  enter 
into  this  kind  of  a  negotiation  in  which  he  would  be  Iniund 
to  lose  f  100  we  are  unable  to  say,  as  his  testimony  is  not 
in  the  record,  he  having  absconded  the  country  when  his 
pe<'ulations  in  the  mismanagement  of  the  bank  at  Neligh 
were  brought  to  light  by  the  investigation  of  the  bank  ex- 
aminer. However,  defendant  knew  that  plaintiffs  were 
the  owners  of  these  land  contracts  and  he  knew  that  Allder 
was  attempting  to  get  them  to  assign  these  contracts  in 
exchange  for  his  bank  stock.  This  clearly  and  indisput- 
ably appeared  from  the  record.  These  facts,  under  the 
raost  favorable  condition  in  which  thev  could  be  viewed 
from  the  defendant's  standpoint,  revealed  Allder  in  the 
capacity  of  an  agent  of  both  the  parties  in  making  the  ex- 
change between  them,  and  that  each  of  the  parties  knew 
him  to  be  acting  in  this  capacity.  * 

In  discussing  the  duty  owed  by  an  agent  under  such 
conditions  Chief  Justice  Cobb,  speaking  for  the  court  in 
Morgan  v.  Hanlif,  16  Neb.,  at  page  437,  says:  "When  a 
professional  land  agent  acts  as  agent  for  both  the  seller 
and  the  buyer,  and  that  is  known  to  them,  the  law  exacts 
the  most  perfect  good  faith,  honesty  and  fairness  on  his 
part,  and  will  not  adjudge  the  specific  performance  of  a 
contract  thus  made  unless  it  has  been  entered  into  with 
perfect  fairness  and  without  misapprehension  or,  misrep- 
resentation." 

Again,  the  evidence  showft  that  the  contract  on  plain- 
tiffs' part  was  merely  a  verbal  one  with  Allder  and  was 
without  binding  effect,  under  the  statute  of  frauds,  until 
it  was  fully  completed  and  until  an  actual  delivery  was 
made  of  the  assignment  of  the  contracts  and  the  consider- 
ation for  which  they  were  assigned.    Wier  v.  Batdorf,  24 
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Neb.,  83;  Allen  v.  Hall,  64  Neb.,  256,  89  N.  W.  Rep.,  803. 
On  this  question  the  record  discloses  that  the  assignment 
of  the  land  contracts  was  sent  by  plaintiffs  to  one  Jenkins 
to  be  delivered  by  him  to  AUder  in  exchange  for  the  bank 
stock.  Jenkins  testifies  that  acting  under  this  instruction 
he  took  the  contracts  to  Allder's  bank  and  told  Allder  not 
to  deliver  them  until  the  bank  stock  was  assigned  by  the 
defendant.  Allder,  however,  without  any  authority  from 
plaintiffs,  sent  the  contracts  to  the  bank  at  Tilden  in  com- 
pliance with  his  agreement  with  the  defendant.  When 
these  contracts  were  received  by  Dunlevy  he  did  not  make 
the  exchange  at  once,  for  the  reason,  as  he  says,  that 
the  remittance  from  Allder  "was  not  in  strict  accordance 
with  the  terms  of  the  agreement  which  they  had  made." 
And  as  Whitwer  was  not  present  he  waited  until  the  18th 
to  get  his  authority  before  consummating  the  deal.  But 
on  the  18th,  Whitwer  still  being  absent,  Dunlevy,  accord- 
ing to  his  testimony,  went  to  Whitwer's  oldest  son  and 
advised  him  to  have  the  exchange  made  in  the  condition 
in  which  the  remittance  stood,  and  Dunlevy  then  put  the 
contracts  in  defendant's  private  box  in  the  Tilden  bank 
and  put  the  assignments  of  the  bank  stock  in  an  envelope 
and  told  his  assistant  cashier  to  direct  them  to  Allder 
at  Neligh.  These  assignments  of  the  bank  stock  were 
not  received  at  Neligh  until  the  20th,  and  then,  as  before 
stated,  were  taken  charge  of  by  the  receiver  of  the  bank. 
Whitwer,  according  to  the  testimony,  did  not  return  to 
Tilden  until  a  day  or  two  after  the  Neligh  bank  had  closed 
and  until  after  the  pretended  exchange  had  been  actimlly 
consummated  by  Dunlevy.  We  think  that  under  this 
testimony  the  evidence  fails  to  show  that  the  verbal  agree- 
ment for  the  exchange  of  these  land  contracts  was  ever 
fully  completed  by  a  mutual  delivery  •f  the  contracts  and 
the  bank  stock. 

It  therefore  appears  that  the  evidence  fully  justifies  the 
judgment  of  the  trial  court,  and  we  recommend  that  its 
judgment  be  affirmed. 

Barnes  and  Pound,  CO.,  concur. 

Affibmbd, 
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William  G.  Ure,  appellee,  v.  Conrad  Bttnn  et  al.,  ap- 
pellants, Impleaded  with  Union  Life  Insurance 
Company,  appellee,  et  al. 

Fiija>  May  21.  1902.    No.  11,734. 
Commissioners  opinion.    Department  No.  2. 

1.  Mortgage   Foreclosure:     Failure    to    Plead    "No    PBOchcEDiNOs    at 

Law":  No  Orjectiox  at  Trial.  Whether  a  defendant  in  a  suit 
to  foreclose  a  mortgage,  who  has  not  raised  the  point  in  any 
way  in  the  trial  court,  should  be  heard  to  complain  on  appeal 
that  the  petition  lacks  the  required  averment  that  no  proceed- 
ings have  been  had  at  law,  where  th(^  plaintiff  was  permitted  to 
introduce  evidence  tending  to  show  such  fact  without  objection  and 
the  cause  was  tried  upon  the  theory  that  it  was  in  issue,  qwsre. 

2.  Mortgage  Foreclosure:    Pleading:    Amendment  in  This  Court.    In 

such  case  the  appellee  will  be  permitted  to  amend  to  conform  to 
the  proofs  after  submission  of  the  cause  in  this  court,  and  upon 
amendment  the  decree  will  be  affirmed. 

3.  Mortgage  Foreclosure:    "No  Proceedings  at  Law":    Prima  Facie 

Proof.  A  v^ma  facie  showing  that  no  proceedings  have  been 
had  at  law  is  sufficient  to  sustain  a  decree  of  foreclosure,  in  the 
absence  of  any  evidence  to  the  contrary. 

4.  Taxation:    Forec:losure  of  Lien:    Failure  to  Pat  Taxes  and  Cost^ 

ON  Day  of  Sale.  A  tax  sale  is  not  rendered  Invalid  by  failure  of 
the  purchaser  to  pay  the  taxes  and  costs  to  the  treasurer  on  the 
day  of  the  sale  when  the  delay  Is  due  to  inability  of  the  treasurer, 
with  the  clerical  force  at  his  disposal,  to  comply  with  the  require- 
ments of  the  law  on  that  day,  and  the  money  is  paid  as  soon  as 
in  due  course  of  the  business  of  his  office  he  can  receive  it  and 
properly  receipt  for  it. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Jessen,  J.     Affirmed  upon  amendmcut, 

Charles  Ogden  and  J.  W.  West,  for  appellants. 

H.  W.  Pennocky  contra. 

Pound,  C. 

This  is  an  appeal  from  a  decree  foreclosing  certain  tax 
liens  at  suit  of  the  plaintiff  and  a  mortgage  at  suit  of  a 
defendant   and    cross-petitioner.      Three    objections    are 
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urged,  namely,  that  the  cross-petition  for  foreclosure  of 
the  mortgage  lacks  the  required  averment  that  no  pro- 
ceedings have  been  had  at  law;  that  the  evidence  adduced 
at  the  hearing  to  show  that  no  such  proceedings  had  been 
taken  is  insufficient  to  sustain  the  decree;  and  that  the  tax 
sale  is  invalid,  because  it  appears  that  the  taxes  and  costs 
were  not  paid  to  the  treasurer  until  some  ten  days  after 
the  sale. 

The  appellants  made  no  point  with  respect  to  the  defect 
in  the  petition  at  any  stage  of  the  proceedings  in  the  dis- 
trict court.  On  the  contrary  they  permitted  the  cross- 
petitioner  to  introduce  evidence  tending  to  show  that  there 
had  been  no  proceedings  at  law  without  objection,  and 
the  cause  was  tried  on  the  theory  that  such  fact  was  in 
issue.  We  have  some  doubt  whether  advantage  can  be 
taken  of  the  defect,  at  this  time,  under  such  circumstances. 
Pokrok  Zapadiv  PuhUshin<j  Co.  v.  Zizkornki/^  42  Neb.,  64, 
76;  Whitmy  r.  Preston,  29  Neb.,  243;  IVcvfcrM  Horne  d 
Cattle  Insurance  Co.  v.  Timm,  23  Neb.,  526.  In  the  case« 
cited  no  reply  had  been  filed,  but  allegations  of  new  matter 
in  the  answer  were  treated  by  all  parties  as  denied.  In 
Bailey,  Wood  &  Co,  v.  Landinfjham,  52  la.,  415,  3  N. 
W.  Rep.,  460,  the  same  rule  was  applied  where  there  was 
no  answer  to  the  petition.  In  Lounshnry  r.  Purdy,  18  N. 
Y.,  515,  520,  it  was  held  that  if  the  proof  supplied 
facts  which  the  petition  omitted  to  state,  it  was  '^compe- 
tent  for  the  court  to  amend  the  pleading."  T\liere  the 
required  evidence  is  introduced  without  objection,  the 
pleading  may  be  amended  even  in  the  appellate  court  to 
conform  to  the  proof,  Humphries  v.  Spafford,  14  Neb.,  at 
page  490.  But  it  would  seem  that  we  need  not  ourselves 
make  an  amendment  which  the  parties  have  not  sought  to 
make  because  the  principle  on  which  the  authorities  first 
cited  proceed  ought  to  have  equal  application  to  a  petition. 
When  the  parties  try  an  issue  without  objection  as  if 
it  were  duly  raised  by  the  pleadings,  no  one  is  prejudiced 
by  the  fact  that  it  is  not  set  forth  therein.  In  such  caae 
the  error  is  merely  formal,  and  is  no  ground  for  reversal 
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of  a  judgment  in  view  of  section  145,  Code  of  Civil  Pro- 
cedure. Miller  v.  Spauldingj  41  Wis.,  221;  Vaasau  v. 
Thompaoti,  46  Wis.,  345,  1  N.  W.  Rep.,  4.  In  Miller  v. 
Spotidding  a  pleading  setting  up  an  injury  done  by  a 
domestic  animal  was  defective  for  want  of  the  allegation 
of  scienter.  ^Nevertheless  the  question  of  knowledge  as 
to  the  disposition  of  the  animal  was  tried  without  objec- 
tion. The  court  held  that  the  defect  had  become  one  of 
form  only.  However  this  may  be,  under  section  144,  Code 
ot  Civil  Procedure,  amendments  in  furtherance  of  justice 
to  conform  to  the  proof  are  proper  at  any  time,  before  or 
after  judgment  There  is  no  reason  why  appellee  should 
not  be  allowed  to  amend  the  cross-petition  after  the  cause 
has  been  submitted  in  this  court;  and  upon  such  amend- 
ment the  decree  should  be  affirmed.  Ho  man  v.  Steele, 
Johnson  &  Co.,  18  Neb.,  652;  Humphries  v.  Spafford, 
supra;  Scott  v.  Spencer,  44  Neb.,  93. 

The  evidence  adduced  by  the  cross-petitioner  makes  a 
prima  facie  showing  that  no  proceedingSs  had  been  had 
at  law.  This  is  sufficient  to  sustain  the  decree  in  the 
absence  of  any  evidence  to  the  contrary.  President  and 
Directors  of  the  Insurance  Co.  of  North  America  v.  Parker, 
64  Neb.,  411,  89  N.  W.  Rep.,  1040. 

As  to  the  validity  of  the  tax  sale,  the  evidence  shows 
that  the  treasurer,  with  the  clerical  force  at  his  disposal 
and  because  of  the  large  number  of  sales  to  be  made,  could 
do  no  more  on  the  dav  of  sale  than  make  a  memorandum 
of  the  name  of  the  purchaser.  As  soon  as  he  was  able  to 
comply  with  the  requirement^  of  the  statute  in  due  course 
of  the  business  of  his  office,  he  notified  the  purchaser  and 
the  money  was  paid.  When  the  delay  in  paying  the  taxes 
and  costs  is  due  to  inability  of  the  treasurer  to  comply 
with  the  requirements  of  the  law  on  the  day  of  sale,  and 
the  money  is  paid  as  soon  as  the  treasurer  is  able  to  re- 
cdve  and  properly  receipt  for  it,  the  statute  is  sufficiently 
complied  with  and  the  sale  is  valid.  Leavitt  v.  Mercer  Co., 
64  Neb.,  31,  89  N.  W.  Rep.,  426. 

We  recommend  that  upon  amendment  of  the  cross-peti- 
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tion  to  conform  to  the  proofs,  within  ten  days  from  the 
filing  of  this  opinion,  the  decree  be  affirmed. 

Barnes  and  Oldham,  CO.,  concur. 

It  is  ordered  that  in  case  the  cross-petition  be  amended 
to  conform  to  the  proofs,  within  ten  days  from  the  filing 
of  this  opinion,  for  which  leave  is  hereby  given,  the  decree 
of  the  district  court  will  be  affirmed. 

Affirmed  upon  amendment. 

NoTB. — June  4,  1902,  the  court  made  the  following  order  in  the  above 
case:  '*It  appearing  to  the  court  upon  a  showing  by  the  appellants 
that  the  cross-petition  herein  has  not  been  amended  to  conform  to  the 
proofs,  within  ten  days  from  the  filing  of  the  opinion  herein,  for  whldi 
leave  was  given  May  21,  1902,  at  which  time  said  opinion  was  filed,  it 
is  now  ordered  by  the  court  that  the  Judgment  of  the  district  court 
herein  be,  and  the  same  hereby  Is,  reversed;  that  the  appellants  re- 
cover of  the  appellees  their  costs  herein,  taxed  at  I ;  and  that  a 

mandate  issue  accordingly." — ^Repobteb. 


Frank  J.  Sharp  v.  Dblmar  W.  Call  et  al. 

Filed  Mat  21,  1902.    No.  11,760. 
Commissioner's  opinion.    Department  No.  2. 

Appeal  and  Error:  Assignment  of  ESrbob  in  Ovebbulinq  Motion  fob 
New  Tbial.  OoYuly  v,  Cummins,  64  Neb.,  312,  89  N.  W.  Rep.. 
777,  followed  In  a  case  of  the  same  nature. 

Error  from  the  district  court  for  Hamilton  count  v. 
Tried  below  before  Sornborgbr,  J.    Affirmed. 

Hainer  &  Smithy  for  plaintiff  in  error. 

D.  A.  Scoville  and  John  M.  Ragan,  contra. 

Pound,  C. 

•iPhis  is  a  suit  in  equity  brought  here  on  petition  in 
error.  There  was  a  motion  for  a  new  trial  in  the  court 
below,  which  was  overruled.    The  errors  assigned  in  this 
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court  are  in  substance  the  same  as  those  set  up  in  the 
motion  for  a  new  trial,  but  the  ruling  of  the  district  court 
on  that  motion  is  not  assigned  as  error.  Under  the 
settled  practice  of  this  court,  we  can  not  review  them. 
James  v.  Higgiribothamy  60  Neb.,  203;  Gandy  v.  Cum- 
mitis,  64  Neb.,  312,  89  N.  W.  Rep.,  777. 
We  recommend  that  the  judgment  be  affirmed. 

Ba&nbs  and  Oldham,  CO.,  concur. 

Affiemed. 

Note. — ^A  rehearing  was  granted  in  this  case,  the  defect  in  the  peti- 
tion in  error,  upon  which  the  above  opinion  is  based,  was  corrected, 
and  the  case  heard  on  the  merits.  May  20,  1903,  an  opinion  written  by 
Hastikos,  C.,  was  filed  affirming  t^e  judgment  below.  This  opinion 
is  reported  in  95  N.  W.  Rep.,  16.  October  7,  1903,  a  second  rehearing 
was  denied  in  an  opinion  by  Sedgwick,  J.,  although  this  opinion  is  one 
dissenting  from  the  former  judgments.  The  opinion  is  reported  in  96 
N.  W.  Rep.,  1004.— Repobteb. 


Michael  Fostbe  et  al.  v.  The  McKinley-Lanning  Loan 

&  Trust  Company. 

Fue)  May  21,  1902.    No.  11,765. 
Commissioner's  opinion.    Department  No.  2. 

1.  Mortgage  Forocloaure:    Objections  to  Appraisal:    Time  of  Makino. 

Objections  to  the  appraisement  of  real  estate  at  a  judicial  sale 
are  waived  unless  filed  before  sale. 

2.  Xortgage  foreclosure:    Proof  of  Publication:    Affidavit:    Prima 

Facie  Proof.  Where  the  affidavit  to  a  proof  of  publication  alleges 
that  the  newspaper  in  which  the  publication  was  made  is  a  legal 
newspaper,  such  affidavit  is  prima  facie  evidence  of  that  fact. 

^  MartgBige  Porecloeure:  Appraisal  and  Certificates  of  Liens: 
Time  of  Filing :  Presumptions.  Where  the  appraisement  anrl 
certificates  of  liens  are  filed  on  the  .same  day  the  notice  of  sale 
is  first  published  it  will  be  conclusively  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  they  were  filed  before  the 
notice  of  sale  was  published. 

Ekror  from  the  district  court  for  Greeley  county.    Tried 

below  before  Munn,  J.    Affirmed. 
9 


I 
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T.  J,  Doyle,  for  plaintiffs  in  error. 
Tibbcts  Bros.  &  Morey^  contra. 

Oldham,  C. 

This  is  a  proceeding  in  error  to  reverse  the  judgment 
of  the  district  court  for  Greeley  county  confirming  a  sale 
in  a  foreclosure  proceeding.  There  is  no  bill  of  excep- 
tions, hence  the  record  stands  unimpeached.  Objection  is 
urged  against  the  appraisement  of  the  property,  but  the 
record  shows  that  the  objection  was  not  filed  in  the  court 
below  until  after  sale,  and  consequently  it  comes  too  late 
to  be  taken  advantage  of.  Objection  is  made  to  the  suf- 
ficiency of  the  proof  of  publication  of  the  notice  of  sale 
because  the  proof  fails  to  show  that  the  paper  in  which  the 
notice  was  published  has  a  bona  fide  circulation  of  200 
copies  weekly  and  had  been  published  in  the  county  for 
fifty-two  consecutive  weeks  prior  to  the  publication  of 
the  notice.  The  affidavit  attached  to  the  proof  of  publica- 
tion states  that  the  paper  is  a  legal  weekly  newspaper, 
etc.,  and  this  affidavit,  by  section  2  of  chapter  49,  Laws  of 
1895,  is  made  prima  facie  evidence  of  that  fact,  conse- 
quently there  is  no  merit  in  this  objection. 

The  next  objection  is  that  the  notice  of  sale  was  pub- 
lished on  the  same  day  that  the  appraisement  and  certi- 
ficates of  liens  were  filed,  and  it  is  urged  that  we  should 
presume  from  this  fact  that  the  publication  of  tlie  notice 
of  sale  was  made  before  the  appraisement  and  certificates 
of  liens  were  filed ;  but,  as  we  view  it,  all  reasonable  pre- 
sumptions should  be  indulged  to  sustain  the  regularity 
of  the  proceedings  in  the  lower  court,  and  where  the  ap- 
praisement and  certificates  of  liens  are  filed  on  the  same 
day  that  the  notice  of  publicaticm  is  first  made,  it  will 
he  ])resumed  that  they  were  filed  prior  to  the  publication 
of  the  notice  of  sale. 

Finding  no  error  in  the  record,  we  recommend  that  the 

judgment  of  the  district  court  be  affirmed. 

Baunes  and  Pound,  CC,  concur. 

Affukmhd. 
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John  Dobry  bt  al.  v.  Northern  Miu.ing  Company. 

Filed  May  21,  1902.    No.  11,789. 

Ck)mmissioner's  opinion.    Department  No.  2. 

7u8tic€e  of  the  Peace:  Appeal  and  Ebbor:  Dismissal  of  Appeal. 
A  party  appealing  from  a  judgment  of  a  justice  of  the  peace  to 
the  district  court  may  dismiss  his  appeal,  without  the  consent  of 
the  appellee,  at  any  time  before  the  cause  is  submitted  to  the 
court,  or  jury.  Eden  Muaee  Company  v.  Yohe,  37  Neb.,  452,  ap- 
proved and  followed. 

Error  from  the  district  court  for  Howarrl  countv. 
Tried  below  before  Thompson,  J.  Reversed  iviih  direc- 
tions^ 

Henry  Nunn,  for  plaintiffs  in  error. 

T.  T.  Bell,  contra. 

Barnes,  C. 

The  Northern  Milling  Company  commenced  an  action 
in  the  justice  court  of  Howard  county  against  John 
Dobry  and  Antonia  K.  Dobry  to  recover  a  balauf^e  of 
f33.15,  alleged  to  be  due  to  it  on  account  for  milling  pro- 
ducts sold  and  delivered  to  them.  The  account  set  out  in 
the  bill  of  particulars  commenced  with  an  item  dated  Sep- 
tember 12,  1898,  for  fifteen  cents,  a  balance  at  that  date. 
The  milling  company  had  a  judgment  for  |27.95,  and 
from  that  judgment  the  Dobrys  appealed  to  the  district 
court  After  they  had  perfected  their  appeal  the  milling 
company  filed  its  petition,  dnd  the  exhibit  attached  thereto 
contained  a  statement  of  the  whole  account  between  the 
parlies  from  the  commencement  of  their  dealings,  but  this 
in  no  manner  changed  the  amount  claimed  to  be  due,  to 
wit,  the  sum  of  f33.15.  Instead  of  filing  an  answer  to  this 
petition  the  appellants  filed  a  motion  to  strike  out  the 
first  eight  items  mentioned  in  the  exhibit,  or  account,  on 
the  ground  that  such  items  presented  a  different  issue 
from  that  tiled  in  the  justice  court.    The  appellee  moved 
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to  strike  this  motion  from  the  files,  because  it  was  filed 
out  of  time,  and  the  motion  was  sustained.  The  appel- 
lants being  in  default  for  answer,  the  court  entered  such 
default,  but  afterwards  set  it  aside  and  allowed  them  to 
answer  upon  the  payment  of  the  costs  of  the  district  court 
to  that  time.  Thereupon  appellants  moved  the  court  for 
leave  to  dismiss  their  appeal,  which  motion  was  overruled, 
and  the  right  to  dismiss  their  appeal  was  denied  them. 
They  paid  the  required  costs,  filed  their  answer,  and  the 
cause  was  tried  to  a  jury.  The  milling  company  had  a 
verdict  for  $33.15.  A  motion  for  a  new  trial  was  over- 
ruled, judgment  was  entered  upon  the  verdict,  and  the 
defendants  brought  the  case  to  this  court  by  petition  in 
error.  They  will  hereafter  be  called  the  plaintiffs,  and 
the  milling  company  will  be  called  the  defendants. 

The  plaintiffs  assign  several  grounds  of  error  in  their 
petition,  and  seven  of  these  grounds  are  argued  in  their 
brief.     An  examination  of  the  record  convinces  us  that 
the  only  error  contained  in  it  is  the  one  mentioned  in  the 
third  assignment  of  the  plaintiffs'  motion  for  a  new  trial, 
which  is,  the  court  erred  "in  overruling  the  motion  and 
request  of  the  defendants  to  dismiss  their  appeal  in  this 
case."    We  are  satisfied  that  this  assignment  of  error  is 
well  taken.    In  the  case  of  Eden  Musee  Company  v.  YohCy 
37  Neb.,  452,  this  court  held  that  a  party  appealing  from 
a  judgment  of  a  justice  of  the  peace  to  the  district  court 
may   dismiss   his   appeal,    wthout   the    consent   of    the 
appellee,  at  any  time  before  the  cause  is  submitted  to  the 
court  or  jury.     In  the  case  at  bar,  after  the  court  had 
set  aside  the  default  and  had  i)ermitted  the  plaintiffs 
herein  to  file  their  answer,  upon  condition  of  the  payment 
of  the  costs  which  had  accrued  since  the  appeal  was  taken, 
the  plaintiffs  elected  to  dismiss  their  appeal;  they  were 
(evidently  actuated  in  this  determination  by  the  fact  that 
the  court  imposed  the  condition  of  the  payment  of  costs 
upon  them.    It  matters  not  what  their  motive  was,  they 
had  a  right  to  dismiss  their  appeal  at  that  time,  because 
the  case  had  not  been  submitted,  either  to  the  court  or 


Vol.  3]  JANUARY  TERM,  1902.  (i!) 

Frenzer  v.  Lee. 

to  a  jury.  Had  this  appeal  been  dismissed,  the  rights 
of  the  defendant  herein  would  not  have  been  prejudiced 
thei*eby;  it  would  have  left  the  judgment  which  the  de- 
fendant had  recovered  in  the  justice  court  in  the  same  con- 
dition as  though  no  appeal  had  been  taken,  and  it  could 
have  enforced  the  collection* of  this  judgment  against  the 
plaintiffs  herein,  because  .he  bond  which  they  had  filed 
to  perfect  their  appeal  secured  the  payment  of  su(!h  judg- 
ment. The  milling  company  was  in  a  better  position  than 
it  would  have  been  had  the  appeal  not  been  taken.  The 
court  therefore  erred  in  refusing  to  permit  the  phiintiffs 
herein  to  dismiss  their  said  appeal,  and  for  such  error 
the  judgment  herein  must  be  reversed. 

We  therefore  recommend  that  the  juclgment  of  the  dis- 
trict court  be  reversed';  that  this  cause  be  remanded  to 
said  court,  with  directions  to  dismiss  the  appeal. 

Oldham  and  Pound,  CC,  concur. 

The  judgment  of  the  district  court  is  reversed,  and  this 
cause  remanded  with  directions  to  said  court  to  dismiss 
the  appeal. 

Revekskd  with  diukctions. 


John  N.  Frbnzeii  v.  Charlics  R.  Lee. 

FttED  May  21,  1902.    No.  11,818. 

Commissioner's  opinion.     Department  No.  1. 

Listing  Real  Estate  for  Sale  as  a  Whole:  Sale  by  Owner 
OF  Part:  Commission.  Where  it  appears  th^t  a  piece  of  property 
has  been  listed  with  a  real  estate  broker  as  a  whole,  and  his 
sole  authority  is  to  negotiate  a  sale  as  a  whole,  and  his  negotia- 
tions to  so  sell  it  to  a  particular  customer  have  been  broken  off, 
a  subsequent  sale  some  months  later  of  a  portion,  only,  of  the 
property  by  the  owner  to  the  purchaser  with  whom  the  broker's 
negotiations  were  had,  but  independently,  will  not  entitle  the 
broker  to  a  commission. 

Error  from    the   district   court   for   Douglas   county. 
Tried  below  before  Powbll,  J.     Affirmed. 
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Will  H.  Th4>inpi<o)}y  for  plaintiff  in  error. 
Motitgomcry  d  Hall^  contra. 

m 

Hastings,  C. 

This  is  a  suit  brought  to  recover  a  real  estate  dealer's 
commission.  Plaintiff's  claim  is  that  the  evidence  shows, 
beyond  dispute,  his  right  to  recover,  and  that  the  court's 
finding  and  the  judgment  based  ujwn  it,  in  favor  of  the 
defendant,  is  not  supported  by  the  evidence  and  can  not 
he  sustained.  A  large  portion  of  plaintiff's  brief  is  oc- 
cupied with  a  discussion  of  the  constitutionality  of  section 
74,  chapter  73,  Compiled  Statutes  of  Nebraska.  He  claims 
that  the  decision  of  the  trial  court  was  based  upon  the 
belief  that  the  statute  in  question  is  valid,  and  that  its 
requirement  of  a  written  contract  had  not  been  fulfilled 
in  this  instance,  but  he  claims  that  however  that  may  be, 
his  evidence  is  sufficient  It  is  also  claimed  that  the 
answer  of  the  defendant  admits  the  contract,  and  is  a 
waiver  of  any  statutory  requirement  that  it  should  be 
in  writing. 

In  the  spring  of  1897  some  negotiations  took  place  be- 
tween the  parties  with  regard  to  plaintiff's  selling  for 
defendant  some  property  in  Omaha.  May  4,  defendant 
wrote  plaintiff  the  following  letter: 

"Omaha,  Neb.,  May  4,  1897. 
''John  N,  Frenzer y  Esq.,  City, 

"Dear  Siu:  It  occurred  to  me  after  you  left  this  a.  m., 
from  a  remark  you  made,  that  probably  you  would  expect 
a  commission  in  case  you  made  a  sale  of  the  property. 
As  I  had  not  taken  that  into  consideration  in  the  figure 
I  mentioned,  I  would  say  that  I  have  advised  several 
others,  and  I  Avish  to  say  the  same  to  you,  that  I  would 
probably  take  about  |6,500  for  80  by  100  to  110  ft,  sub- 
ject to  usual  commission,  together  with  all  remaining 
curbing  and  paving  taxes  and  other  taxes  not  delinquent. 
This  portion  rents  at  present  for  $516  per  year. 

"Yours,  C.  B,  T— ^ 


Vol.  3]  JAJS  uARY  TiERM,  1902.  71 

Prenzer  v.  Lee.^ 

On  the  bottom  of  this  letter,  as  it  appears  in  evidence, 
was  written  "Agency  accepted."  Shortly  afterwards  an 
agent  of  the  Schlitz  Brewing  Company  had  some  negotia- 
tions w^ith  plaintiff  for  the  purchase  of  some  property, 
and,  among  other  portions  of  real  estate,  examined  Mr. 
Lee's;  but  Lee's  terms  were  too  high  and  less  than  the 
whole  plot  of  land  mentioned  was  required  by  tlie  brewing 
company,  and  the  negotiations  dropped.  In  December  an 
agent  for  the  brewing  company  visited  Mr.  Lee  to  get  the 
name  of  the  owner  of  the  lot  where  the  latter's  office  was 
situated,  he  being  a  tenant.  He  gave  the  desired  informa- 
tion and  in  the  conversation  the  subject  of  Mr.  Ijee's 
property  at  Sixteenth  and  Manderson  streets  was  brought 
np  and  forty  by  one  hundred  and  ten  feet  on  the  corner 
of  the  lot  was  sold  for  $3,500. 

The  question  seems  to  be  whether  plaintiff  had  sucli 
connection  with  the  sale  as  entitled  him  to  collect  a  com- 
mission for  the  making  of  it.  Defendant's  contention  is 
that  the  sale  was  entirely  independent  of  the  plaintiff 
and  was  consummated  directly  between  defendant  himself 
and  the  agents  of  the  brewing  company.  - 

Plaintiff  commenced  action  in  justice  court  for  |112.50, 
claiming  a  written  contract  of  May  4,  and  that  it  was 
by  his  efforts  that  the  sale  of  the  following  December  to 
the  brewing  company  was  made.  Judgment  was  entered 
in  defendant's  favor  in  justice  court  and  on  appeal  also 
in  district  court  From  the  latter  the  present  proceedings 
in  error  were  taken  and,  as  above  stated,  on  the  sole 
ground  that  the  evidence  shows  conclusively  the  right  of 
plaintiff  to  recover. 

Defendant  claims  that  at  the  very  most  the  evidence  is 
conflicting,  and  that  the  finding  of  the  court  as  to  whether 
or  not  plaintiff  earned  his  commission  on  this  sale  should 
not  be  disturbed.  Defendant  also  claims  that  the  act  of 
April  12,  1897,  requires  every  contract,  such  as  the  one 
under  consideration,  to  be  in  writing,  signed  by  both 
parties,  and  that  it  should  describe  any  land  to  be  sold 
and  fix  the  compensation  for  selling  it. 
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An  examination  of  the  evidence  submitted  fails  to  show 
that  the  trial  court  was  wrong  in  its  finding  that  the 
defendant  was  not  indebted  as  claimed  in  the  petition. 
The  evidence  seems  conclusive,  not  only  that  the  sale 
was  not  made  by  plaintiff,  but  could  not  have  been  made 
by  him.  He  says  himself  that  he  had  no  authority  to 
sell  less  than  the  whole  eighty  by  one  hundred  and  ten 
feet,  nor  to  sell  it  for  less  than  $6,000.  This  was  not 
done.  If  Mr.  Frenzer  endeavored  to  sell  the  property  that 
was  subsequently  conveyed  to  the  brewing  company  he 
must  have  acted  without  authoritv,  and  in  defiance  of  his 
instructions,  as  testified  to  by  himself.  The  agent  of  the 
brewing  company  says  that  he  has  no  recollection  of  any 
attempt  on  plaintiif's  part  to  sell  the  premises  after  July 
or  August,  1897,  and  then  only  as  to  the  whole  eighty  feet. 

The  negotiations  in  December  for  the  forty  feet  were 
opened  wth  defendant  himself  by  the  brewery  people  and 
their  only  negotiations  with  plaintiff  were  in  regard  to 
what  he  was  authorized  to  sell,  the  whole  eighty  feet. 
He  apparently  had  no  connection  with  the  final  trade 
for  a  smaller  quantity,  and  his  negotiations  as  to  the  whole 
had  definitely  failed.  For  that  matter  the  first  negotia- 
tions, as  to  the  sale  of  the  eighty  feet,  were  between  de- 
fendant and  the  brewing  company's  book-keeper.  If  Mr. 
Frenzer  had  anything  to  do  with  the  sale  as  consummated, 
the  purchasers  were  unable  to  recall  it. 

Under  the  circumstances,  it  seems  unnecessary  to  con- 
sider either  the  sufficiency  of  this  letter  of  May  4  to  fulfill 
our  statute  or  the  constitutionality  of  the  statute  itself. 
It  seems  clear  that  the  sale  in  this  instance  was  of  de- 
fendant's own  negotiation  and  the  commission  unearned. 
The  arrangement  between  the  parties  was  for  an  effort 
to  sell  the  entire  lot,  and  that  distinctly  failed.  Mr. 
Frenzer  did  his  work  on  those  terms  and  can  not  com- 
plain that  after  his  negotiations  were  atf  an  end  another 
and  different  arrangement  was  made  by  Mr.  Lee  himself. 
There  was  no  claim  of  any  exclusive  right  of  sale  to  this 
property  on  plaintiff's  part. 
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It  is  peooiiiTiiended  that  the  judgment  of  the  district 
court  be  affirmed. 

Day  and  Kirkpatrick,  CC,  concur. 

Affirmed. 


John  T.  Jones  v.  The  First  Nationat^  Bank  of  Lincoln, 

Nebraska. 

Filed. May  21.  1902.    No.  11,862. 
Commissioners  opinion     Department  No.  2. 

1.  Banks  and  Banking:    Acts  of  Officer  Outside  of  Bank:    Liability 

OF  Bank.  As  a  general  rule,  acts  done  by  an  officer  of  a  bank 
away  from  its  place  of  business,  and  not  authorized  or  ratified,  are 
not  binding  upon  it 

2.  Banks  and  Banking:    Acts  of  Officeb  Outside  of  His  Authority: 

Ll^biltty  of  Bank.  The  acts  of  a  bank  officer,  outside  the  usual 
scope  of  his  authority,  in  a  matter  to  which  it  is  no  party  and  of 
which  it  is  not  chargeable  with  notice,  do  not  bind  the  bank. 

3.  Banks  and  Banking:    Fraudl^lent  Act  of  Employee:    Notice.     A 

bank  is  not  chargeable  with  notice  of  the  fraudulent  act  of  its 
employee,  outside  the  scope  of  his  authority  and  in  furtherance 
of  his  own  personal  designs,  solely  because  he  is  an  employee. 

4.  Evidence:    Direction  of  Verdict:    Inferences  Based  on  Testimony. 

The  inferences  which  may  be  drawn  from  the  testimony  in  de- 
termintng  the  propriety  of  a  direction  to  find  a  verdict  for  one  of . 
the  parties  must  have  some  reasonable  foundation  in  the  facts 
shown;  mere  guess-work  and  conjecture  will  not  be  indulged  in. 

5.  Banks  and  Banking:    Paying  Deposit  to  Person  Not*  Entitij:d  to 

It:  Election  of  Party  to  Be  Sued.  A  depositor,  who  claims  that 
a  bank  has  paid  out  his  money  to  a  person  not  entitled  to  receive 
it,  has  an  election  to  sue  the  bank  or  the  person  who  received  the 
money;  but  can  not  proceed  against  each,  unless  in  case  of  con- 
spiracy or  Joint  wrong. 

6.  Banks  and  Banking:   Effect  of  Exercise  of  Such  Election.    Prose- 

cution to  final  judgment  of  a  suit  against  the  person  to  whom  the 
money  was  paid  is  an  election  to  treat  the  payment  by  the  bank 
as  proper  and  a,uthorized,  and  will  bar  a  subsequent  suit  against 
the  bank  for  the  amount  of  the  deposit. 

E/RKOR  from  the  district  court  for  Lancaster  county 
Tried  below  before  Cornish,  J.    Aprmed. 
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Frcilcrwk  Shrphofdy  for  plaintiff  in  error. 

Banks   are   chargeable   with    the   knowledge   of    their 
cashiers  and  other  officers  of  facts  relating  to  transactions 
in  the  line  of  their  business.    McLeod  v.  Fourth  National 
Bank  of  iSt  Louis,  20  Fed.  Rep.,  225;  The  New  Hope  d 
Delaware  Bndge  Co,  v.  The  Fh(jcnix  Bank,  3  N.  Y.,  156; 
iSkimier  v.  Merchants'  Bank,  86  Mass.,  290;  Citij  National 
Bank  v.  Martin,  70  Tex.,  643;  Holden  v.  Nexo  York  & 
Erie  Bank,  72  N.  Y.,  286.     The  bank  is  bound  to  know 
and  control  its  subordinates  and  know  what  they  are 
doing.    Morse,  Banks  and  Banking^  [4th  ed.],  section  128; 
United  tiociety  of  Shakers  v.  Underwood,  9  Bush  [Ky.], 
609.    The  bank  in  this  case  should  be  held  responsible  for 
the  fraudulent  act  of  the  cashier,  or  assistant  cashier, 
amounting  to  the  unfaithful  keeping  and  the  fraudulent 
paying  out  of  its  depositor's  money,  whereby  the  latter 
suffers  loss.     2  Morawetz,  Private  Corporations,  section 
725  et  seq.;  National  Barik  v.  Graham,  100  U.  S.,  699;  Bal- 
timore &  Fotomac  R.  Go.  v.  Fifth  Baptist  Church,  108  U. 
S.,  317 ;  Fhiladelphia,  W.  &  B.  R.  Co.  v.  Quigley,  21  How. 
[U.  S.],  at  page  210;  Merchants'  Bank  v.  State  Bank,  10 
Wall.   [U.  S.],  609;  Fishkill  Savings  Institution  v.  Na- 
tional Bank,  80  N.  Y.,  162;  Second  National  Bank  v. 
Howe,  42  N.  W.  Rep.  [Minn.],  200. 

W.  E.  Blake  and  Ames  &  Fettis,  contra. 

Any  fraud  or  wrongful  conduct  of  Miller,  if  such  there 
was,  in  this  transaction  was  not  the  fraud  and  wrongful 
conduct  of  the  bank.  Innerarity  v.  Merchants'  National 
Bank,  1  N.  E.  Rep.  [Mass.],  282;  Corcoran  v.  Snow  Cattle 
Co.,  23  N.  E.  Rep.  [Mass.],  727.  Knowledge  of  an  officer 
of  a  corporation  who  is  himself  perpetrating  a  fraud  will 
not  charge  such  corporation  with  notice  of  such  fraud. 
Humnuel  v.  Bank  of  Monroe,  75  la.,  689;  Findley  v.  Cowles, 
93  la.,  389.  To  bind  the  bank  in  such  a  case  it  must  be  a 
party  to  the  circumstances,  or  charged  in  some  way  with 
knowledge  of  the  officer's  act  outside  of  his  authority. 
Wheat  V.  Bank  of  Louisville,  5  S.  W.  Rep.  [Ky.],  305, 
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The  plaintiff,  havinpr  sued  Stewart  for  the  money  in 
controversy,  is  barred  from  maintaining  this  action.  He 
is  bound  by  his  election.  Tvrry  v.  Mnufjer,  24  N.  E.  Rep. 
[N.  Y.],  272;  Fovlcr  v.  Bowery  Harings  Bank,  21  N.  E. 
Rep.  [N.  Y.],  172;  CVoofc  v.  First  National  Bank,  52  N.  W. 
Rep.  [Wis.],  1131;  Equitable  Life  AssuratK.^  tiociety  v. 
May,  82  Ga.,  646;  Grossman  v.  Unirvrsal  Rnhher  Co.,  27 
N.  E.  Rep.  [N.  Y.],  400. 

Pound,  C. 

This  cause  grows  out  of  the  transaction  already  before 
the  court  in  Jones  v.  Stewart,  62  Neb.,  207,  87  N.  W.  Rep., 
12.  Platntiflf^s  case,  as  stated  by  his  counsel,  is  that  on 
November  14,  1892,  he  had  some  f2,600  on  deposit  in 
the  defendant  bank,  which  had  remained  there  many 
years  and  of  which  he  was  entirely  ignorant ;  that  shortly 
before  said  date  the  assistant  cashier  of  the  bank  dis- 
closed the  fact  to  one  Stewart,  an  attorney  at  law,  with 
a  view  to  obtaining  possession  of  the  money ;  that  there- 
upon said  Stewart  entered  into  negotiations  with  plaintiff 
which  resulted  in  the  curious  transaction  involved  in 
Jon^s  V.  Stewart,  whereby  Jones,  in  consideration  of  f  100 
in  cash  and  the  equity  in  certain  city  property,  signed 
a  paper  the  nature,  contents  and  eflFect  of  which  he  did 
not  know  and  was  not  to  know,  but  which  proved  to  be 
a  check  for  the  full  amount  of  said  deposit.  Stewart 
drew  out  the  mdney  on  this  check  and  gave  |650  thereof 
to  his  informant.  We  think  the  evidence  makes  it  reason- 
ably certain  that  Miller,  the  assistant  cashier,  had  left 
the  bank  on  October  12,  1894,  and  was  not  in  its  employ 
at  the  time  of  the  transaction  in  question.  But  one  wit- 
ness, a  former  employee  of  the  bank,  testifies,  not  very 
positively,  that  he  was  employed  until  the  end  of  Novem- 
ber of  that  year.  Assuming  that  this  would  be  sufficient 
to  sustain  a  finding  by  a  jury,  we  shall  proceed  upon  the 
tiieory  that  Miller  was  still  employed  ajid  was  assistant 
cashier  at  the  time.  Stewart  testifies  that  Miller  came 
to  him  at  his  law  office  and  told  him  about  Jones'  deposit. 
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explained  how  it  came  there,  stated  the  facts  indicating 
that  Jones  had  no  knowledge  of  it,  and  inquired  how  he 
(Miller)  could  take  advantage  of  the  circumstances  to 
make  a  profit  for  himself.  Stewart  was  not  the  attorney 
of  the  bank,  and  it  is  very  clear  that  Miller  was  acting 
solely  on  his  own  behalf  and  for  his  own  ends.  He  had 
either  just  left  the  bank  or  was  just  about  to  leave  it ;  and 
his  manifest  intent  was  to  take  advantage  of  what  he 
had  learned  in  the  bank's  employment  for  his  own  personal 
gain,  unknown  to  its  officers.  When  Stewart  had  ob- 
tained Jones'  check  and  had  received  the  money  thereon 
he  paid  f650  to  Miller,  as  already,  stated.  The  district 
court,  after  hearing  this  evidence,  directed  a  verdict  for 
the  bank.  • 

The  action  of  the  trial  court  was  entirely  justified.  It 
was  no  part  of  Miller's  employment  to  give  information 
as  to  the  accounts  of  depositors  for  the  purpose  of  de- 
frauding them,  and  his  conversation  with  Stewart,  at  the 
latter's  office,  was  in  no  way  binding  upon  or  attributable 
to  the  .corporation.  As  a  general  rule,  acts  done  by  an 
officer  of  a  bank,  away  from  its  place  of  business,  and  not 
authorized  or  ratified,  are  not  binding  upon  it.  Merchants^ 
Bank  v,  Rudolph,  5  Neb.,  527;  Zane,  Banks  and  Banking;, 
section  103.  And  no  matter  where  done,  the  acts  of  such 
officer  outside  the  usual  scope  of  his  authoHty,  in  a  mat- 
ter to  w^hich  the  bank  is  not  a  party,  and  of  which  it  is 
not  chargeable  with  notice,  do  not  bind  it.  Zane,  Banks 
and  Banking,  section  105;  Wheat  v.  Bank  of  Loui^inlle,  5 
S.  W.  Rep.  [Ky.],  305.  This  is  especially  true  when  the 
acts  in  question  are  wrongful  and  fraudulent.  First 
National  Bank  of  Willim<intic  v.  Bevin^  72  Conn.,  666,  45 
Atl.  Rep.,  954;  School  District  v.  DeWeese^  100  Fed.  Rep., 
705,  709 ;  City  Electric  Street  R.Co.  v.  First  National  BamMy 
65  Ark.,  543,  47  S.  W.  Rep.,  855.  In  School  District  v. 
DeWeesey  supra^  the  court  said :  "It  would  be  a  far-reach- 
ing and  dangerous  doctrine  to  establish,  when  the  cashier 
of  a  bank,  acting  in  his  individual  capacity,  and  for  his 
own  aggrandizement,  receives  in  trust,  as  the  agent  of 
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a  third  party,  pi'operty  or  money,  that  because  he  is  at 
the  time  cashier  and  active  manager  of  the  bank,  and, 
as  a  mere  matter  of  book-keeping    (done,  doubtless,  to 
cover  up  his  own  fraud),  he  first  enters  the  proceeds  on 
the  books  of  the  bank,  to  the  bank's  credit,  and  immedi- 
ately passes  the  same  to  his  own  individual  account,  and 
forthwith  checks  the  same  out  to  his  individual  use,*  the 
bank  should  be  affected  with  his  guilty  knowledge,  and 
made  to  account  for  the  fruit  of  his  ill-gotten  gains,  when 
in  point  of  fact  the  bank  gained  nothing  in  the  end  by 
the  transjiction."     In  the  case  at  bar  the  bank  had  even 
less  apparent  connection  with   the  transaction   than  in 
that  case.    All  the  bank  did  was  to  pay  the  check  which 
Stewart   procured   from   Jones.      The   act   of   informing 
Stewart  was  Miller's  individual  act,  done  for  his  indi- 
vidual  ends.     It  was  not   part  of  Miller's   business  as 
assistant  cashier,  it  was  not  done  in  that  capacity,  and 
no  benefit  or  advantage  accrued  to  the  bank  in  anv  wav. 
Nor  is  the  bank  chargeable  with  notice  of  or  made  a  party 
to  the  scheme  between  Stewart  and  Miller  merely  because 
Miller  was  assistant  cashier.  A  bank  is  not  chargeable  with' 
notice  of  the  fraudulent  act  of  its  employee,  outside  the 
scope  of  his  authority  and  in  furtherance  of  his  personal 
designs,    for   the   sole   reason    that   he   is   an   employee. 
Innerarity  t*.  Merchants'  National  Bank,  139  Mass.,  332, 
1  N.  E.  Rep.,  282;  State  Savings  Bank  v.  Montgomery y 
126  Mich.,  327,  85  N.  W.  Kep.,  879;  Louismlle  Trust  Co. 
V.  Louisville,  N.  A.  &  C,  R.  Co,,  75  Fed.  Rep.,  433,  469; 
Chraham  v.  Orange  Comity  National  Bank,  59  N.  J.  Law, 
225,  35  Atl.  Rep.,  1053.    See  Tecumseh  National  Bank  v. 
Chamberlmn  Banking  Houses  63  Neb.,  163,  88  N.  W.  Rep., 
186.     In  Innerarity  v.  Merchants'  National  Bank,  supra, 
it  is  said :    "While  the  knowledge  of  an  agent  is  ordinarily 
to  be  imputed  to  the  principal,  it  would  appear  now  to 
be  well  established  that  there  is  an  exception  to  the  con- 
struction or  imputation  of  notice  from  the  agent  t>o  the 
principal  in  case  of  such  conduct  by  the  agent  as  raises 
a  clear  presumption  that  he  would  not  communicate  the 
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fact  in  controversy,  as  where  the  communication  of  such 
a  fact  would  necessarily  prevent  the  consummation  of 
a  fraudulent  scheme  which  the  agent  was  engaged  in  pt-r- 
petrating."  It  must  be  manifest  that  if  Miller  had  in- 
formed the  officers  of  the  bank  of  what  he  was  doing  the 
whole  scheme  would  have  been  frustrated. 

We  perceive  no  way  in  which  the  bank  could  be  held 
in  this  case  other  than  ratification  or  estoppel  by  reason 
of  re(*eiving  and  retaining  some  benefit  or  advantage 
growing  out  of  Miller's  act.  There  is  no  evidence  from 
Avhich  ratification  or  estoppel  can  be  found.  On  the  con- 
trary, it  clearly  appears  that  the  whole  benefit  inured  to 
Stewart  and  Miller  individually.  Counsel  contends  that 
an  answer  of  Miller  in  his  deposition  to  the  effect  that 
he  did  not  know  wliether  the  bank  got  any  of  the  money 
or  not  justifies  the  inference  that  it  did,  and  requires  sub- 
mission of  the  case  to  a  jury.  But  the  inferences  which 
may  be  drawn  from  the  testimony  in  determining  tlie 
propriety  of  a  direction  to  find  a  verdict  for  one  of  the 
^parties  must  have  some  reasonable  foundation  in  the 
facts  shown;  mere  giu^ss-work  and  conjecture  will  not  be 
indulged  in.  In  the  face  of  the  clear  and  positive  evi- 
dence as  to  what  became  of  the  money,  a  finding  of  a 
jury  based  on  no  more  solid  foundation  than  the  inference 
drawn  by  counsel  from  Miller's  evasive  answer,  could  not 
stand  for  a  moment. 

Plaintiflf's  case,  as  made  by  his  pleadings  and  proof, 
plainly  proceeded  upon  the  proposition  that  the  bank  was 
liable  for  the  wrongful  and  fraudulent  acts  of  Miller,  its 
assistant  cashier.  But  there  are  allegations  in  the  peti- 
tion and  there  is  evidence  which  might  be  availed  of  to 
charge  the  bank  on  a  different  theory.  It  seems  that  the 
deposit  was  in  the  name  of  "John  T.  Jones,  (Ity  Treas.," 
and  that  Stewart,  after  obtaining  a  check  signal  "John 
T.  Jones,"  added  the  word  "Treas."  without  authority,  in 
order  to  obtain  the  money.  The  plaintiff  alleged  in  his 
petition  that  the  bank  paid  out  the  money  up<m  a  false 
and  counterfeit  check  which  was  altered,  false  and  forged 
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upon  its  face,  and  oflfered  to  prove  that  a  paying  teller,  in 
the  proper  exercise  of  his  duty,  would  have  seen  the  altera- 
tion. But  we  need  not  consider  the  effect  of  these  allega- 
tions nor  the  admissibility  of  the  evidence  oflfered,  for  the 
reason  that  plaintiff  had  clearly  cut  himself  off  from  any 
such  cause  of  action  before  this  suit  was  tried.  In  Jones 
t\  Stewart  J  already  referred  to,  he  had  sued  Stewart,  alleg- 
ing that  the  latter  received  the  money  on  that  very  check 
and  that  he  had  thereby  lost  his  deposit.  He  prosecuted 
that  cause  to  final  judgment  Having  elected  to  treat  the 
check  as  valid  and  the  payment  to  Stewart  as  authorized 
thereby,  he  can  not  afterwards  assert  the  contrary  posi- 
tion. Either  Stewart  had  his  money  or  the  bank  had  it. 
Both  could  not  have  it.  If  the  bank  had  the  money, 
Stewart  had  the  bank^s  money;  and  he  was  not  liable  to 
Jones,  but  to  the  bank.  If  Stewart  had  Jones'  money,  it 
was  because  the  bank  had  paid  it  out  on  Jones'  check, 
and  the  bank  was  no  longer  holden  for  the  deposit. 
Fowler  v.  Boicery  Savinys  Bank,  113  N.  Y.,  450.  Looking 
at  this  suit  as  one  based  upon  payment  of  the  altered 
check,  the  two  are  entirely  inconsistent. 
We  recommend  that  the  judgment  be  affirmed. 

Barnes  and  Oldham,  CO.,  concur. 

Affirmed. 


Phcbnix  Mutual  Life  Insurance  Company  of  Hartford, 

C50NNECTI0UT,  APPEIXEB,  V.  OeORGB  WILLIAMS,  APPEL- 
LANT, ET  AL. 

Tnxn  May  21,  1902.    No.  11,862. 

Commissioner's  opinion.     Department  No.  1. 

1.  Mortgage  Foreclosure:    OBJEcmoNS  to  Appraisal:    Time  for  Mak- 

iifG.  Objections  to  a  confirmation  of  sale  on  the  ground  that  the 
appraisal  was  too  low  and  that  one  of  the  appraisers  was  not  ; 
freeholder  come  too  late  to  be  avar'ng  if  made  after  sale  had. 

2.  Exceptions,  BiU  of:    Omission  of  Ai-fidavits:    Appeal  and  Ekbor. 
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Affidavits  used  in  the  hearing  of  a  question  in  the  trial  court  will 
not  be  considered  in  this  court  unless  embodied  In  a  bill  of  ex- 
ceptions properly  settled  and  allowed. 

Appeal  from  the  district  court  for  Nuckolls  county. 
Tried  below  before  Sornborger,  J.    Affirmed. 

F.  H.  Stubhs,  for  appellant. 

8.  A.  Searle^  contra. 

KiRKPATRICK,  0. 

• 

This  is  an  appeal  from  an  order  of  confirmation  made 
by  the  district  court  for  Nuckolls  county  on  December  6, 
1900.  T>vo  objections  are  urged  to  the  correctness  of  the 
order  of  the  trial  court:  first,  that  the  property  was  ap- 
praised too  low,  and  much  below  its  actual  value;  and, 
second,  that  one  of  the  appraisers  was  not  a  freeholder  at 
the  time  of  the  appraisement.  The  objections  to  the  con- 
firmation of  the  sale  and  to  the  appraisal  were  included 
in  one  instrument,  which  was  not  filed  until  after  the 
sale  had  been  had.  Under  the  well  settled  rule  in  this 
court,  an  objection  to  an  appraisal,  except  upon  the 
ground  of  fraud,  comes  too  late  if  made  after  sale.  The 
objections  therefore  can  not  be  considered. 

It  may  be  said,  however,  that  the  property  appears  to 
have  been  sold  for  two-thirds  of  what  appellant  himself 
claims  it  to  have  been  worth.  Therefore  the  action  of 
the  trial  court  in  overruling  the  objections  would  be  with- 
out prejudice.  Regarding  the  other  objection  urged,  that 
one  of  the  appraisers  was  not  a  freeholder,  the  return  of 
the  sheriflF,  together  with  the  statements  of  the  free- 
holders, show  that  they  were  each  freeholders  at  the  date 
of  the  appraisement  While  two  affidavits  are  filed  in 
the  case,  one  alleging  that  the  appraiser  was  a  freeholder 
and  the  other  that  he  was  not,  neither  of  these  affidavits 
has  been  preserved  in  a  bill  of  exceptions,  and  they  are  not 
80  presented  in  the  record  that  they  can  be  considered. 
It  is  apparent  that  the  action  of  the  trial  court  in  con- 
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firming  the  sale  was.  right,  aud  it  is  therefore  reoom- 
mended  that  the  order  appealed  from  he  aBirnuHl. 

Hastings  and  Day,  CC.y  concur. 

Affirmed. 


Andrew  Neuson  v.  JIetz  Buos.  Brewing  Company. 

Piled  May  21,  1902.    No,  11,865. 

Ck>minissioner's  opinion.    Department  No.  3. 

Evidence:  Right  of  Defendant  to  Introduce  Testimony:  Direction 
OF  Verdict.  Wlien  the  answer  is  a  general  denial  and  the  plain- 
tiff has  produced  evidence  tending  to  prove  the  allegations  of  his 
petition,  it  is  error  to  refuse  to  permit  the  defendant  to  introduce 
contradictory  evidence  and  to  instruct  the  jury  to  return  a  verdict 
for  the  plaintiff. 

Error   from   the  district   court   for   Douglas   county. 
Tried  below  before  Estelle,  J.    Reversed. 

G.  O.  BowmaUy  for  plaintiff  in  error. 

Charles  Ogden.  contra. 

Ames,  C. 

This  action  was  begun  by  the  defendants  in  error  upon 

a  petition  which,  so  far  as  it  needs  to  be  recited  in  this 

opinion,  alleges  that  in  the  month  of  November,  1897,  the 

plaintifiFs  and  defendant  entered  into  an  agreement  by 

which   the  latter,  who  was  a  saloon  keeper  in  Omaha, 

should  purchase  from  the  plaintiffs,  who  were  brewers,  all 

the  beer  that  should  be  necessary  for  the  conduct  of  the 

business  of  the  former  during  the  year  1898,  and  that  In 

consideration  of  the  agreement  and  in  part  fulfillment  of 

it,  the  plaintiffs  spent  a  considerable  sum  of  money  in 

refinishing  and  decorating  the  defendant's  saloon,  but  that 

the  defendant  had  committed  a  breach  of  the  contract  by 

discontinuing  purchases  of  beer  from  the  plaintiffs  in  May, 

1898,  and  afterwards  purchasing  his  supplies  of  that  com- 
10 
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niodity  elsewhere.  For  these  reasons  the  plaintiffs  sought 
to  recover  the  amount  expended  by  them  on  the  premises 
of  the  defendant.  The  answer  is  a  general  denial,  coupled 
with  a  counter-claim  or  set-off,  which  does  not  call  for 
further  notice  at  this  time.  In  his  opening  statement  to 
the  jury,  counsel  for  the  defendant  denied  the  agreement, 
but  admitted  that  the  decoration  and  finishing  sued  for 
liad  been  done  by  the  plaintiffs  for  the  defendant;  assert- 
ing, however,  that  it  was  done,  not  in  consideration  of  any 
contract  or  agreement  between  the  parties,  but  as  a  pres- 
ent by  the  plaintiffs  as  showing  an  appreciation  of  the  past 
friendship  and  business  relations  between  the  parties. 
Upon  the  trial  two  members  of  the  plaintiff  company  tes- 
tified each  to  a  separate  conversation  with  the  defendant, 
in  which  the  contract  set  out  in  the  petition  was  agreed 
upon  and  entered  into.  The  defendant  then  offered  to 
prove,  by  his  own  oath  as  a  Avitness,  that  neither  of  the 
alleged  conversations  ever  took  place  and  that  no  such  an 
agreement  was  ever  made  or  talked  about  between  the 
parties.  Upon  objection  by  the  plaintiffs  this  offer  was  de- 
nied and  the  evidence  excluded,  and  the  court  instructed 
the  jury  to  return  a  verdict  for  the  plaintiffs.  From  a 
judgment  on  the  verdict,  the  defendant  prosecutes  error  to 
this  court. 

The  district  judge  gave  a  reason  for  granting  the  plain- 
tiffs' request  for  their  instruction  as  follows :  "The  motion 
will  be  sustained  for  the  reason  that  counsel  for  the  de- 
fendant in  open  court  has  stated  and  in  his  opening  state- 
ment to  the  jury  did  state  that  the  work  had  been  done,  but 
that  it  had  been  done,  not  in  consideration  of  a  contract  to 
furnish  beer  for  the  year  1808  or  for  any  other  time,  but 
that  the  consideration  was  that  the  defendant  had  been 
a  patron  for  a  number  of  years  past  of  the  Metz  Brewing 
Company."     The  exclusion  of  the  evidence  and  the  in- 
struction were  evident  errors.     The  admission  of  the  de- 
fendant, in  th(*  opening  statement,  that  the  work  had  been 
done,  did  not  destroy  or  vit.ate  the  general  denial  cojk- 
tained  in  his  answer,  but  operated  merely  to  dispenae 
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with  proof  in  the  particular  mentioned.  Neither  was  his 
denial  of  the  ajx:i*eeiiient,  and  that  the  work  had  been  done 
in  consideration  of  it,  inconsistent  with  his  statement  tlmt 
the 'decorations  had  been  made  for  another  and  different 
consideration  which  had  been  satisfied.  These  proposi- 
tions appear  to  us  as  beinj^  too  evidently  true  to  require 
argument  or  authority  for  their  support. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

DuFFiB  and  Albert,  CC,  concur. 

Reversed  and  rbmanded. 


The  State  Bank  of  Pender  et  al.,  appellees,  v.  Mary 
Ann  Frey  et  al.,  appellants,  et  al. 

Filed  June  4,  1902.    No.  10,656. 
Commissioner's  opinion.     Department  No.  1. 

1.  Creditors'  Suit:    Indebtedness  Subsequent  to  Voluntary  Deed.     A 

deed  of  real  estate  can  not  be  avoided  on  the  sole  ground  that  it 
was  voluntary  by  a  creditor,  to  whom  no  Indebtedness  was  in- 
curred until  after  the  conveyance. 

2.  Limitatioii  of  Actions:    Recording  Deed:    Lack  of  Knowledok.     In 

an  action,  brought  more  than  four  years  after  the  recording  of 
a  conveyance,  to  set  aside  for  fraud,  the  plaintiff  must  show  him- 
self entitled  to  additional  time  because  of  lack  of  knowledge  by 
both  pleading  and  proof. 

3.  Llxnitation  of  Actions:     Recx)rdino  Deed:    When  Beoins  to  Ritn. 

The  recording  of  a  deed  "when  accompanied  with  circumstances 
sufScient  to  put  a  person  of  ordinary  intelligence  and  prudence 
upon  inquiry,  which,  if  pursued,  would  lead  to  a  discovery  of  the 
fraud,"  causes  the  statute  of  limitations  to  begin  to  run,  "but  not 
otherwise."    Forsyth  v.  Easterday,  63  Neb.,  887,  89  N.  W.  Rep.,  407. 

4.  Creditors*  Suit:     Recorded  Conveyances:     Notice.     Where   parties 

are  in  actual  possession  and  personal  control  of  the  lands  and  are 
farming  them  in  connection  with  their  home  premises,  and  con- 
veyances  are  promptly  retorded  with  no  con^pjilment  of  the  cir- 
cumstances, the  records  are  constiuctive  notice  of  the  deeds'  ex- 
istence. 
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5.  Creditors'  Suit:    Recorded  Conveyances:    Creditors  Put  Upon  In- 

quiry. Creditors  are  chargeable,  prima  facie,  with  constructive 
knowledge  of  such  conveyances,  and  in  the  absence  of  any  good 
reason  to  the  contrary,  either  pleaded  or  proved,  are  put  upon 
inquiry  as  to  their  consideration. 

6.  Counties:     Unconstitutional  Act  Attaching  Territory:     Acts  of 

Recorder.  An  unconstitutional  act  attaching  territory  to  a  county, 
accepted  and  acquiesced  in,  will  suffice  to  render  the  acts  of  the 
register  of  deeds  of  such  county,  as  to  such  territory,  done  before 
the  law  was  declared  unconstitutional,  acts  of  a  de  facto  officer. 

7.  Limitation  of  Actions:   When  Begins  to  Run:    Discovery  of  Fraud. 

The  statute  of  limitations  "begins  to  run  against  a  creditor  from 
the  discovery  of  the  fraudulent  act  on  the  part  of  his  debtor, 
whether  the  creditor's  claim  has  been  reduced  to  Judgment  or 
not."    (Hllespie  v.  Cooper,  36  Neb.,  775. 

•    Appeal  from  the  district  court  for  Thurston  county. 
Tried  below  before  Evans,  J.    Affirmed  in  part. 

Mell  C.  Jay,  Guy  T.  Graves  and  Uriah  Bruner,  for  ap- 
pellants. 

James  H.  Macomher  and  Anderson  db  Kcefe,  contra. 

Hastings,  C. 

This  is  a  suit  by  creditors'  bill  to  set  aside  two  convey- 
ances of  land  and  subject  the  premises  to  the  payment  of 
a  judfpnent  of  the  plaintiff  bank  against  Charles  H.  Frey 
for  $4,009.76  and  costs,  dated  May  27,  1895,  and  a  judg- 
ment in  favor  of  plaintiff.  Pollock,  against  the  same  de- 
fendant for  $541.30  and  costs,  dated  April  17,  1895,  a  tran- 
script of  which  was  filed  December  10,  1895,  and  one  in 
favor  of  plaintiff,  Rupp,  against  the  same  defendant  for 
1448.77,  dated  May  8, 1894,  and  filed  by  transcript  May  16, 
1894,  and  one  in  favor  of  plaintiff,  Bauman,  against  the 
same  defendant,  dated  May  8, 1894,  and  filed  by  transcript 
May  16,  1894. 

The  first  conveyance  assailed  is  a  deed  of  Charles  H. 
and  Mary  Ann  Frey,  made  December  12,  1886,  to  D.  W. 
Britton,  covering  the  southwest  quarter  of  section  20, 
township  25  north,  range  6  east,  which  was  on  the  same 
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day  conveyed  by  Britton  to  Mary  Ann  Frey.  These  deeds 
were  recorded  in  Wayne  county  July  12,  1887.  The  land 
had  been  conveyed  to  Frey  thirteen  days  before  the  makinjj: 
of  these  deeds  by  Baunian,  who  held  it  from  one  Cumniings 
who  had  entered  it.  It  is  called  by  the  partic^s,  and  will  be 
calknl  here,  the  "Cuniniin*2:s"  land. 

The  other  conveyance  assailed  is  a  deed  from  Florence 
Miller,  dated  ilarch  22,  1890,  to  Mary  Ann  Frey,  covering 
the  west  half  of  the  southeast  quarter  and  the  northwest 
quarter  of  the  northeast  quarter  of  section  8,  township  25 
north  of  range  (>  east.     This  deed  was  recorded  April  26, 
1892,  in  Thurston  county.    The  premises  are  called  by  the 
parties,  and  will  be  here  referred  to  as  the  "^(iller"  land. 
This  last  deed  seems  to  have  been  made  when  dated.    Pos- 
session was  given  of  the  premises  to  ifrs.  Frey,  or  to  her 
and  her  husband,  on  a  contract  of  piirchase  on  which  pay- 
ments were  made,  and  the  deed  remained  in  escrow  till  pay-  ■ 
ment  in  full  was  completed,  when  it  was  delivered  and 
recorded.  The  contract  of  purchase  was  recorded  in  Thurs- 
ton county  March  22, 1890.    The  trial  court  fimnd  that  this 
was  notice  to  plaintiff,  and  that  any  cause  of  action  for 
fraud  in  the  transaction  was  barred  when  this  suit  was 
commenced  in  June,  1895.    The  trial  court  also  found  that 
Charles  H.  Frey  was  insolvent  in  1886  at  the  time  of  mak- 
ing the  deed  to  Britton.     It  fcmnd  Kupp's  and  Bauuian's 
judgments  both  void  for  lack  of  suiHcient  service  of  sum- 
mons.   It  found  that  there  was  no  actual  knowledge  of  the 
fraud  in  the  deed  to  Britton  on  the  part  of  the  bank  and  c 
Pollock,  and  that  the  recording  in  Wayne  county  was  not 
constructive  notice  of  anything.     The  judgments  of  the 
bank  and  of  Pollock  were  decreed  to  be  liens  upon  the 
"Cummings"  land.    The  court  finds  that  the  indebtedness 
on  these  judgments  was  incured  prior  to  May  5,  1893. 

We  have  in  the  first  place  the  appeal  of  the  defendant, 
Charles  H.  Frey,  and  wife  from  so  much  of  the  decree  as 
subjects  the  "Cummings"  laud  to  the  lien  of  the  judgments 
of  the  State  Bank  of  Pender  and  of  John  W.  Pollock.  Sec- 
ond, there  is  the  appeal  of  the  bank  and  of  Pollock  from  the 
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portion  of  the  decree  that  finds  their  cause  of  action  as  to 
the  "Miller-'  land  barred  by  the  statute  of  limitations. 
Finally,  there  is  the  appeal  of  plaintiffs,'  Kupp  and  Ban- 
man,  from  the  finding  that  tlieir  judgments  were  without 
jurisdiction  of  Frey's  person,  and  that  they  have  no  riglit. 
The  appeal  of  the  defendants  is  upon  two  contentions. 
First,  that  the  evidence  is  insufficient  to  establish  fraud 
as  to  the  first  mentioned  premises,  and,  second,  that  the 
action  is  barred  by  the  statute  of  limitations.     The  first 
branch  itself  divides  into  two,  or  rather  three,  viz.,  that 
Charles  H.  Frey  never  had  an  interest  in  the  land,  and  only 
held  title  to  it  as  trustee  for  the  purpose  of  procuring  a 
loan,  and  that  only  for  thirteen  days;  that  at  the  time  he 
made  the  conveyance  for  a  nominal  consideration  of  $1,900, 
he  owed  his  wife  more  than  |3,000;  and  that  plaintiffs 
held  no  indebtedness  against  him  when  the  conveyance  was 
made  and  no  proof  was  submitted  of  actual  fraud,  except 
that  the  conveyance  was  voluntary.    This,  as  to  subsequent 
creditors,  is  claimed  to  be  insufficient. 

Perhaps  the  claim  that  the  sheriff  made  no  search  for 
l)roperty  on  w^hich  to  levy  execution  before  this  action  was 
instituted  should  be  also  mentioned.  It  is  not  deemed 
necessary  to  refer  to  it  further  than  to  say  that  his  return, 
while  somewhat  informal  and  not  reciting  any  sean^h  for 
property,  seems  sufficient  to  indicate  a  complete  lack  of 
property  on  which  to  levy.  There  is  nothing  in  the  record 
to  indicate  any  specific  property  of  defendant  on  which  he 
could  levy,  and  for  the  purposes  of  this  action  his  return 
will  be  held  sufficient. 

While  the  evidence  hardly  seems  to  warrant  a  finding 
that  Charles  H.  Frey  put  any  money  into  the  purchase  of 
the  "Cummings"  land,  it  does  warrant  the  conclusion  that 
he  made  the  arrangement  with  Cummings  under  which  the 
latter  entered  the  land  and  that  he  borrowed  the  money  to 
pay  for  it,  the  first  installment  of  $525  of  Bauman,  and 
then  enough  to  \n{\  this  and  the  other  two  by  a  loan  from 
Skeen  &  Kihy.  It  a])]>ears  clearly  that  the  procet^ls  of 
this  loan,  excei)t  about  $1)0,  went  to  clear  up  the  title  to 
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the  land  embraced,  a  part  of  which  was  this  "Ciimmiu^s ' 
land. 

This  first  defense  of  a  prior  gift  to  Mrs.  Frey  by  riini- 
mings  is  not  aided  by  the' second  one  of  money  loaned  to 
her  husband.  ^Tiatever  money  the  husband  got  Avas  not 
at  the  time  charged  against  him.  There  Feems  to  have 
ht^n  no  well  defined  distinction  between  the  projuMty  of 
the  wife  and  that  of  her  husband,  in  those  earlier  years  at 
all  events,  and  there  seems  no  good  reason  to  doubt  the 
corre<'tne8S  of  the  trial  ccmrt'S  conclusions  that  this  was 
essentially  a  voluntary  conveyance  thouiifli  Ifr.  Vn^y  sbems 
to  have  obtained  from  his  wife  valuable  property  and 
money. 

Two  serious  difficulties  are  in  the  way  of  the  trial 
court's  conclusions  as  to  this  "Ciimmings"  land.  First,  as 
to  the  State  Bank  of  Pender,  the  indebtedness  nowhere 
apjjears  to  have  been  contracted  until  long  after  this  deed 
was  made.  Of  course,  a  deed  may  be  set  aside  as  fraudu- 
lent by  subsequent  creditors,  but  not  merely  on  the  ground 
that  it  was  voluntary.  This  conveyance  to  the  wife  in 
1886  is  not  fraudulent  as  to  the  bank's  subsetpiently  ac- 
crued claim,  merely  because  it  was  voluntary.  Graham 
r.  Railroad  Co,,  102  U.  S.,  148.  The  cases  from  the  several 
states  will  be  found  in  24  Century  Digest,  977.  There  is 
no  claim  that  there  is  any  evidence  of  an  actual  intention 
to  defraud  in  this  conveyance,  and  no  fraud  except  that  it 
was  voluntary  is  alleged,  except  in  general  terms.  It  ap- 
pears, however,  that  the  judgment  of  John  W.  Pollock  is 
based  upon  a  note  given  in  1885,  the  year  before  this  "Cnm- 
mings"  land  w^as  conveyed  to  Mrs.  Frey.  As  to  that  claim, 
therefore,  a  deed  voluntary  must  be  held  fraudulent  unless 
it  shall  appear  that  the  action  is  barred  by  the  statute  of 
limitations.    This  latter  is  the  second  difficulty. 

The  title  to  this  land  was  first  in  ( 'Ummings,  who  en- 
tered it  with  money  borrowed  apparently  by  Frey  from 
Bauman  to  whom  Cummings  conveyed  the  land  as  security. 
Bauman  held  it  until  within  a  few  days  of  its  conveyance 
by  Frey  to  Britton  and  by  the  latter  to  Mrs.  Frey.    These 
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last  conveyances  were  on  July  12,  1886,  placed  of  record 
in  Wayne  county.  The  defendants  claim  that  Mrs.  Frey 
had  then  been  in  possession  of  the  land  for  a  jekr.  As  a 
matter  of  fact  the  land  seems  to  have  been  farmed  bv  "the 
boys,"  as  Mrs.  Frey  testifies,  and  from  the  family  home  on 
the  same  section.  If  we  assume  that  the  land  is  Frey's,  as 
the  court  finds,  of  course  there  was  no  such  change  of  pos- 
session as  to  put  a  creditor  on  inquiry,  but  the  placing  of 
the  title  at  the  commencement  in  Bauman  and  from  him 
so  quickly  in  Mrs.  Frey,  by  conveyances  promptly  re- 
corded, of  lands  immediately  in  the  possession  of  defend- 
ants nearly  nine  years  before  the  commencement  of  this 
action,  must  be  held  a  bar  to  its  prosecution,  if  the  record 
in  Wayne  county  was  constructive  notice  of  the  existence 
of  the  deeds,  and  if  the  fact  that  plaintiffs'  claims  had  not 
been  reduced  to  judgment  prior  to  1894  is  not  to  be  re- 
garded. 

The  only  allegation  in  the  petition  of  plaintiffs  as  to  lack 
of  knowledge  of  the  fraud  is  that  they  "had  no  knowledge, 
actual  or  constructive,  of  the  deed."  This  allegation  is 
repeated  as  to  the  second  conveyance.  The  evidence  is 
entirely  wanting  as  to  when  the  actual  knowledge  was  ob- 
tained. There  is  no  explanation  of  the  failure  to  learn  of 
these  conveyances,  except  a  statement  as  to  plaintiff, 
Pollock,  that  he  is  a  non-resident.  The  doctrine  seems  well 
established  in  this  state  that  where  more  than  four  years 
have  elapsed  since  the  alleged  fraud,  the  plaintiff  must 
allege  and  prove  the  facts  as  to  failure  to  discover  it,  which 
entitle  him  to  proceed  notwithstanding  the  lapse  of  time, 
and  must  show  diligence.  Parker  v.  Kuhn,  21  Neb.,  413; 
Eellman  v,  Davis,  24  Neb.,  793;  Wright  v.  Davis,  28  Neb., 
479 ;  Gillespie  v.  Cooper,  36  Neb.,  775 ;  Eorhach  v.  Marsh, 
37  Neb.,  22 ;  Forsyth  v.  Easterday,  63  Neb.,  887,  89  N.  W. 
Rep.,  407.  The  case  last  cited  holds  that  the  recording  of 
a  deed  when  accompanied  by  circumstances  sufl9cient  to 
put  creditors  upon  inquiry  will  set  the  statute  in  motion. 
The  "circumstances"  in  this  case  as  to  both  deeds  are  as 
complete  as  they  ai*e  likely  to  be  in  any,  and  were  so  rec- 


Vol.  3 J  JANUARY  TERM,  1902.  SU 

State  Bank  of  Pender  v.  Frey.  * 

ognized  by  the  trial  court.  Indeed,  there  was  proof  of 
specific  knowledge  at  the  time  on  the  plaintiffs'  part  of  the 
facts  relating  to  the  purchase  of  this  "Miller"  land.  The 
effect  of  our  decisions  seems  to  be  to  make  the  discovery 
of  the  fraud  and  its  time  a  question  of  fact  with  the  addi- 
tional doctrine  that  in  equity  a  party  has  notice  of  a  fact 
when  he  has  knowledge  enough  to  put  him  upon  inquiry 
which,  if  followed,  would  give  knowledge  of  that  fact.  To 
this  it  should  be  added  that  if  the  action  is  more  than  four 
years  after  the  alleged  fraud,  the  facts  as  to  its  discovery 
entitling  the  plaintiff  to  more  than  that  time  must  be  al- 
leged and  proved. 

It  appears,  however,  that  these  lands  were  made  a  part 
of  Wayne  county  by  the  act  of  March  1,  1881.  This  act 
was  held  unconstitutional  in  Wayne  County  v.  Cobb,  35 
Xeb.,  231.  At  the  end  of  the  decision  the  remark  is  made, 
"The  territory  in  question  was  never  legally  a  part  of  said 
county."  It  is,  consequently,  urged  that  there  was  no 
legal  recording  of  these  deeds  in  that  county  so  as  to  make 
them  constructive  notice  to  plaintiffs,  and  that  no  actual 
notice  of  the  deeds  themselves  was  proved.  The  learned 
trial  court  took  the  view  set  forth  in  Wright  v.  Davis  and 
Grillespie  v.  Cooper,  supra,  that  a  proper  recording  of  these 
conveyances  is  notice  of  their  existence,  and,  if  the  circum- 
stances are  public  and  suspicious,  is  prima  facie  knowl- 
edge of  the  fraud  in  them.  As  we  shall  see,  he  refused  to 
disturb  the  conveyance  of  the  "Miller"  land,  because  of  the 
recording  of  a  contract  in  Thurston  county  in  1890  to- 
gether with  a  notorious  possession  at  that  time,  but  held 
that  the  recording  in  Wayne  county  was  of  no  effect.  In 
this  it  would  seem  there  was  error  on  the  part  of  the  trial 
court.  The  fact  that  the  territory  comprising  this  land 
was  not  "legally"  a  part  of  Wayne  county  would  not  pre- 
vent its  being  actually  a  part  of  it,  nor  render  the  acts  of 
de  facto  officers,  exercising  jurisdiction  there  in  the  name 
of  Wayne  county,  void.  The  law  providing  for  the  con- 
nection with  Wayne  county  might  be  no  law  and  void,  but, 
until  this  was  legally  ascertained,  acts  of  public  oflacers 
under  color  of  it  might  not  be  void. 
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In  Norton  v.  Shelby  County,  118  U.  S.,  425,  6  Sup.  Ct. 
Rep.,  at  page  1127,  Justice  Field  cites  with  strong  ap- 
proval from  the  opinion  of  Chief  Justice  Butler,  State  v. 
Carroll^  38  Conn.,  449,  the  latter's  statement  of  the  circum- 
stances under  which  an  officer  holds  his  place  de  facto. 
The  fourth  class  of  them,  and  the  one  discussed  and  ap- 
proved by  the  United  States  supreme  court  in  that  case, 
which, however,  was  held  to  fall  without  it,  is  when  the  offi- 
cer acts  "under  color  of  an  election  or  an  appointment  by  or 
pursuant  to  a  public,  unconstitutional  law,  before  the  same 
is  adjudged  to  be  such."  The  conclusion  reached  in  Nor- 
ton V.  Shelby  County  was  that  the  commissioners  issuing 
the  bonds  were  not  de  facto  officers,  because  there  was  no 
such  office.  The  law  creating  the  office  was  bad,  and  so 
there  was  no  such  office.  But  the  county  clerk  of  AVayne 
county  in  filing  and  recording  these  instruments  was  act- 
ing under  a  valid  and  constitutional  statute  providing  for 
his  office  and  fixing  its  duties.  The  question  was  simply 
whether  he  should  exercise  this  office  as  to  the  land  in 
question,  or  whether  the  recorder  in  another  county 
should  do  so. 

The  decision  in  Wayne  County  v.  Cobb  was  not  ren- 
dered until  1892,  in  a  controversy  that  arose  over  the  act 
of  1889  transferring  these  lands  to  Thurston  county.  The 
evidence  is  conclusive,  and  not  attempted  to  be  disputed, 
that  the  statute,  though  unconstitutional,  was  universally 
obeyed  and  the  whole  county  government  during  those 
years  administered  at  Wayne.  Under  fioich  circumstances, 
there  seems  no  question  that  the  acts  of  the  recorder  who 
took  charge  of  the  conveyances  of  this  district,  while 
Wayne  county  was  so  accepted  as  the  proper  place  of  au- 
thoritj^  should  be  deemed  as  valid  as  if  the  territory  had 
been  legally  annexed. 

The  same  Cooley's  Constitutional  Limitations  [5th  ed.], 
pagel88,  which  plaintiffs  cite  for  their  emphatic  declaration 
that  an  unconstitutional  law  is  no  law,  says,  on  page  750  of 
the  same  edition:  "An  officer  de  facto  is  one  who  by  howw 
color  of  right  is  in  iK)ssession  of  an  office  and  for  the  time 
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being  performs  its  duties  with  public  acquiescence,  though 
having  no  right  in  fact."  In  the  note  on  the  same  page  is 
found  the  following:  ^^As  where  the  appointing  body  is 
acting  under  an  unconstitutional  law.  Ex  parte  Strang, 
21  Ohio  St,  610;  Gqmmonicealth  t\  McComhSy  56  Pa.  St., 
436."  The  cases  sustained  the  doctrine,  as  do  the  ample 
citations  of  Justice  Field  in  Norton  v.  Shelby  County, 
above.  The  election  of  their  recorder  by  these  people  in 
Wayne  county,  though  unconstitutional,  was  under  color 
of  right,  was  universally  acquiesced  in,  and  his  acts  must 
be  treated  as  valid. 

The  doctrine  that  a  municipal  corporation,  acting  un- 
der color  of  law,  whose  existence  is  not  questioned  by  the 
state  can  not  have  its  existence  or  limits  collaterally  ques- 
tioned is  invoked  also,  and  fteems  broad  enough  to  cover  the 
case.  Dillon,  Municipal  Corporations  [4th  ed.],  section 
43a;  Tisdale  v.  Minonky  46  111.,  9;  People  v.  Maynard,  15 
Mich.,  463.  And  the  same  is  true  of  the  doctrine  that  a 
public  corporation  distinctly  recognized  by  the  state  can 
not  have  its  existence  collaterally  questioned  by  an  indi- 
vidual. People  V.  Farnhamy  35  111.,  562;  Jameson  v.  Peo- 
ple, 16  111.,  257.  As  above  suggested,  however,  the  clearest . 
view  seems  to  come  from  regarding  the  recorder  of  Wayne 
county  as  the  de  facto  recorder  of  the  territory  unconstitu- 
tionally anne^^ed  and  his  acts  valid  though  the  law  was 
void. 

Plaintiffs  appeal  from  the  finding  that  the  statute  of 
limitations  is  a  bar  as  to  the  "Miller"  land.  In  this  matter 
it  is  claimed  that  the  land  was  bought  with  Charles  H. 
Prey's  money  and  |300  paid  on  it  March  22,  1890.  The 
land  was  bought  for  fl,800,  $1,000  of  which  was  repre- 
sented by  a  mortgage  on  the  land  and  f300  paid  cash,  and 
c-ontract  for  deed  to  Mary  Ann  Frey  on  payment  of  f200 
in  one,  and  |300  in  two,  years  thereafter.  The  contract 
waK  si  pied,  witnessed  and  acknowledged,  and  placed  of 
record  on  the  same  day.  The  possession  of  the  land  was 
delivered  at  once  and  the  land  farmed  bv  the  familv  of 
Frey  and  wife  with  some  hired  help  from  that  time.    Offl- 
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cers  of  the  plaintiff  bank  seem  to  have  known  of  this  at  the 
time.  There  seems  to  be  no  error  in  the  finding  that  this 
possession  with  the  recording  of  this  instrument  was  no- 
tice to  the  world  of  Mrs.  Frey's  claim^  and  her  husband's 
creditors,  if  they  wished  to  contest  her  claim,  should  have 
proceeded  within  four  years.  There  seems  no  occasion  to 
disturb  the  findings  of  the  trial  court  as  to  this  land,  unless 
the  holding  in  Oillespie  v.  Cooper,  that  the  time  of  reduc- 
ing the  plaintiffs'  claims  to  judgment  is  unimportant, 
should  be  overruled. 

The  bank's  judgment  was  not  obtained  until  1895.  That 
of  Pollock  was  in  1894.  The  indebtedness  of  the  bank 
seems  to  have  begun  in  1888,  but  most  of  it  dates  from 
1889  and  1890.  Pollock's  debt  as  before  stated  was  in- 
curred in  1885.  The  circumstatices  of  the  acquirement  of 
this  property  and  the  recording  of  tlie  conveyances  seem 
clearly  to  raise  the  bar  of  the  statute,  if  the  latter  begins 
to  run  as  held  in  O^illeftpie  t\  Cooper,  from  the  discovery 
of  the  fraud  or  of  facts  sufficient  to  put  a  creditor  upon 
inquiry  without  regard  to  the  time  when  the  claims  were 
put  in  judgment. 

i^laintiffs'  appeal  from  the  finding  that  the  statute  had 
run  as  to  the  "Miller"  land  is  not  put  on  the  ground  that 
the  time  should  be  computed  from  the  date  of  their  judg- 
ments. It  is  put  on  the  ground  that  the  recording  of  deeils 
by  itself  is  not  sufficient  notice  of  the  fraud  to  them.  This 
position  is  upheld  by  the  case  of  Forsyth  v.  Easterday,  63 
Neb.,  887.  The  finding  of  the  trial  court  is  put  upon  the 
sole  basis  of  the  record  of  the  contract.  It  is  supported, 
however,  by  the  fact  of  notorious  possession  and  personal 
occupancy  in  connection  with  defendant's  home  farm,  and 
by  proof  of  knowledge  of  the  transactions  on  the  bank's 
part,  and  must  be  supported  unless  OiUespie  v.  Cooper 
is  overruled  as  to  its  main  point;  just  as  the  finding  in 
reference  to  the  "Ounimings"  land  must  be  set  aside  if  that 
case  stands.  That  case  has  been  much  mooted.  A  dissent- 
ing opinion  appears  in  it;  It  was  evidently  deliberately 
decided.    It  has  been  received  as  distinctly  the  law  of  this 
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state,  and  was  so  accepted  at  the  trial  of  this  verj'  case 
and  in  the  argument  of  it  before  this  court.  The  rule  an- 
nounced is  apparently  not  in  conformity  Avith  the  weight 
of  authority  in  other  states,  but  it  finds  respectable  sup- 
port in  other  jurisdictions  as  well  as  in  the  terms  of  our 
statute.  Its  publication  has  been  carefully  limited  in 
Forsyth  v,  Easfrrday,  above.  The  accompanying  semhie 
that  the  fraud  is  discovered  on  the  filing  of  the  fraudulent 
deed  has  been  in  the  last  mentioned  case,  to  a  certain  ex- 
tent, repudiated.  We  do  not  care  to  add  to  the  list  of  over- 
ruled eases  in  Nebraska  by  recommending  a  change. 

The  appeal  of  Rupp  and  Bauman  from  the  finding  that 
their  judgments  were  without  jurisdiction,  and  from  the 
dismissal  of  their  actions,  need  not  be  discussed.  Whether 
the  action  of  the  trial  court  was  right  or  not,  they  have  no 
brief  on  file,  and  have  no  right  to  insist  on  an  examination 
of  their  branch  of  the  case..  The  statute  of  limitations  is  as 
fully  a  bar  to  their  claims  as  to  those  of  the  other  plain- 
tiffs. 

It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court,  so  far  as  it  is  in  favor  of  the  plaintilTs,  State 
Bank  of  Pender  and  John  W.  Pollock,  be  reversed  and 
their  action  dismissed^  and  be  affirmed  as  to  the  rest  of 
the  decree. 

Day  and  Kirkpatrick,  CO.,  concur. 

The  decree  of  the  district  court,  so  far  as  it  is  in  favor 
of  the  plaintiffs.  State  Bank  of  Pender  and  John  W.  Pol- 
lock, is  reversed  and  their  action  dismissed,  and  as  to  the 
rest  of  the  decree  is  affirmed. 

Affirmed  in  part. 
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Phiknix  Insurance  Company  of  Hartford,  Connecti- 
cut, V.  Sherman  Hoyt. 

Filed  June  4,  1902.    No.  10,666. 
Commissioner's  opinion.     Department  No.  1. 

1.  Money    Beceived:      Rents:      Adverse    Possession    op    Defendant 

Against  Plaintiff.  One  who  is  in  adverse  possession  of  premises 
under  a  tax  deed  is  not  liable  in  an  action  for  money  had  and 
received  on  account  of  rents  received  by  him  while  so  in  posses- 
sion to  the  holder  of  the  legal  title  who  has  never  asked  or  ob- 
tained possession. 

2.  Money  Beceived:    Pleading:    Answer  as  to  Rent:    Jurisdiction  of 

Justice.  The  allegations  of  defendant,  in  an  action  simply  for 
money  had  and  received,  that  the  money  was  rent  for  real  estate 
adversely  held,  may  state  a  defense,  but  does  not  deprive  the 
Justice  of  jurisdiction. 

Error  from  the  district  courtfor  Flarlan  county.  Tried 
below  before  Beall,  J.    Reversed. 

Oeorge  W.  Wrighty  for  plaintiff  in  error. 

B.  L.  Keester,  contra, 

Kirkpatrick,  C. 

This  is  an  action  brought  in  the  justice  court  of  Harlan 
county  by  defendant  in  error,  Sherman  Hoyt,  ap^inst 
plaintiff  in  error  for  money  had  and  received.  Plaintiff  in 
error  appeared  in  the  action  and  moved  to  dismiss  for 
want  of  jurisdiction  of  the  court  on  the  ground  that  title 
to  real  estate  was  involved..  This  motion  was  overruled. 
Plaintiff  in  error^  then  filed  a  motion,  supported  by  affi- 
davit, asking  the  justice  to  certify  the  case  to  the  district 
court  on  the  ground  that  the  justice  had  no  jurisdiction. 
This  motion  was  also  overruled,  and  trial  was  had,  which 
resulted  in  a  judgment  against  plaintiff  in  error,  from 
which  an  appeal  was  taken  to  the  district  court.  Defend- 
ant in  error  filed  in  the  district  court  a  petition  as  for 
money  had  and  received  substantially  in  the  language  of 
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the  bill  of  particulars  filed  in  justice  court,  to  which  plain- 
tiff in  error  answered,  denying  generally,  and  pleading 
that  title  to  real  estate  was  involved,  and  that  the  justice 
had  no  jurisdiction,  and  in  addition  thereto  set  up  the  fol- 
lowing: "For  a  third  and  further  defense,  this  defendant^ 
*  avers  that  during  the  year  1893,  and  at  the  time  plaintiff 
claimed  to  be  the  owner  of  the  real  estate  described  in 
plaintiff's  petition,  ♦  *  ♦  this  defendant  was  the  owner, 
both  equitable  and  legal,  of  said  real  estate,  and  the  said 
Joseph  Thresher  was  the  tenant  of  this  defendant,  and  in 
actual  possession  thereof  by  reason  of  a  written  lease 
therewith ;  that  no  relation  of  landlord  and  tenant  existed 
at  the  time  between  plaintiff  herein  and  the  said  Joseph 
Thresher  as  alleged  in  plaintiff's  petition  or  any  other  con- 
tractual ^-elation  wherein  arose  any  presumption  or  obliga- 
tion on  the  part  of  the  said  Joseph  Thresher  to  pay  to  the 
plaintiff  herein  the  rental  value  of  said  property,  amount- 
ing to  sixty-one  and  15-100  (^61.15)  dollars,  or  any  other 
sum  whatever."  Subsequently  an  additional  prayer  was 
added  to  the  answer  by  w^ay  of  amendment  which  it  is  not 
necessary  to  consider.  The  case  was  tried  upon  a  stipula- 
tion of  facts.  Judgment  was  entered  by  the  court  in  favor 
of  defendant  in  error  and  against  plaintiff  in  error,  a  jury 
having  been  waived.  From  this  judgment  error  is  prose- 
cuted to  this  court,  and  it  is  contended,  first,  that  neither 
the  justice  of  the  peace  nor  the  district  court  had  jurisdic- 
tion of  the  subject-matter  of  the  action,  for  the  reason  that 
title  to  real  estate  was  involved ;  and,  second,  that  the  judg- 
ment of  the  district  court  is  not  supported  by  sufficient 
competent  evidence. 

The  facts  disclosed  by  the  record  are  as  follows :  On  the 
11th  day  of  August,  1891,  the  county  treasurer  of  Harlan 
county  executed  to  plaintiff  in  error  a  tax  deed  to  the  lands 
in  controversy  under  a  sale  for  taxes  assessed  for  the  years 
1887,  1888,  and  1889.  Plaintiff  in  error  took  immediate 
possession  of  the  premises  under  this  tax  deed,  which  was 
duly  recorded,  and  on  the  8th  day  of  September,  1892, 
while  so  in  undisputed  possession,  executed  to  one  Joseph 
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Thresher  a  written  lease  for  the  premises  covering  a  period 
from  the  12th  day  of  August,  1892,  to  the  first  day  of 
March,  1894,  in  consideration  for  which  Thresher  executed 
to  plaintiff  in  error  a  promissory  note,  upon  maturity  of 
'which,  about  the  first  day  of  March,  1894,  he  paid  to  plain- 
tiff in  error  f  66.15,  being  the  principal  and  interest  due  on 
the  note  for  the  rent  of  the  premises  during  the  time  he 
was  in  possession.  The  testimony  shows  that  some  time 
subsequent  to  the  time  plaintiff  in  error  took  possession 
under  its  tax  deed,  it  commenced  foreclosure  proceedings 
in  the  district  court  for  Harlan  county  upon  a  mortgage 
which  it  had  on  the  land.  Such  proceedings  were  after- 
wards had  that  on  the  first  day  of  May,  1893,  the  sheriff  of 
Harlan  county  executed  to  A.  E.  Whitcomb  a  sheriff's 
deed  to  the  premises,  which  was  duly  placed  of  record. 
Whitcomb  never  took  possession  of  the  premises,  and  on 
the  first  day  of  June,  1893,  he  executed  to  Sherman  Hoyt, 
defendant  in  error,  a  warranty  deed  for  the  premises, 
which  was  duly  recorded.  On  the  12th  day  of  October, 
1897,  defendant  in  error,  Hoyt,  executed  a  warranty  deed 
for  the  premises  to  Eobert  H.  Gresham.  Joseph  Thresher 
went  into  possession  of  the  premises  as  the  tenant  of  plain- 
tiff in  error  in  the  fall  of  1892,  and  his  lease  terminated  on 
March  1,  1894 ;  so  that  during  the  latter  part  of  his  term, 
that  is,  from  June  1, 1893,  until  the  end  of  his  term,  defend- 
ant in  error  had  title  to  the  premises  under  his  sheriff's 
deed,  but  never  during  that  time  was  he  in  possession. 

The  first  contention  of  plaintiff  in  error  is  that  under 
the  statute  the  justice  should  not  have  entertained  juris- 
diction because  the  title  to  real  estate  was  involved.  This 
contention  can  not  be  sustained.  The  only  question  raised 
by  the  controversy  was,  who  was  entitled  to  the  money 
which  Thresher  paid  to  plaintiff  in  error;  and  while  this 
might  to  a  certain  extent  depend  upon  who  owned  the  land, 
or,  at  least,  who  was  in  possession  of  it,  yet  there  would 
seem  to  be  no  valid  objection  why  the  justice  did  not  have 
jurisdiction.  This  action  is  brought  by  the  holder  of  the 
legal  title  under  a  sheriff's  deed,  who  had  never  obtained 
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possession^  and  was  brought  to  recover  the  rents  paid  by 
the  tenant  to  his  landlord  who  was  in  possession  under  a 
tax  deed  claiming  adversely  to  the  title  of  defendant  in 
error.  In  such  a  case,  the  title  to  real  estate  is  not  in- 
volved, and  the  justice  of  the  peace  had  jurisdiction. 

It  is  next  contended  that  the  judgment  is  not  sustained 
by  sufBcient  evidence.     This  contention  seems  to  be. well 
taken.    By  the  agreed  statement  of  facts,  which  comprises 
all  the  evidence  offered,  it  appears  that  plaintiff  in  error 
was  in  possession  under  its  tax  deed  at  the  time  it  made 
the  lease  to  Thresher;  that  Thresher  went  into  immediate 
possession  as  its  tenant,  and  so  remained  up  to  the  first* 
day  of  March,  1894,  the  day  upon  which  his  lease  expired. 
It  also  appears  affirmatively  that  A.  E.  Whitcomb,  the 
grantor  of  defendant  in  error,  never  took  possession,  and 
whether  or  not  defendant  in  error  ever  took  possession  of 
the  premises  prior  to  the  time  he  parted  with  his  title, 
October,  1897,  nowhere  appears  in  the  record.    But  it  does 
appear  that  he  at  least  did  not  have  possession  up  to  the 
time  of  the  expiration  of  the  lease  held  by  Threslier  as 
tenant  of  plaintiff  in  error.    This  presents  for  considera- 
tion the  question  who  was  entitled  to  the  rents  and  profits, 
plaintiff  in  error,  who  was  in  adverse  possession  by  its 
tenant,  or  defendant  in  error,  who  had  the  title  to  the 
premises  by  virtue  of  a  sheriff's  deed,  but  who  had  never 
obtained  possession  thereunder.      Plaintiff  in  error  had 
purchased  the  land  mentioned  at  tax  sale  for  the  delin- 
quent taxes  for  a  number  of  years;  had  taken  from  the 
county  treasurer  a  tax  deed  therefor,  and  had  been  in  the 
possession  of  the  premises  and  was  holding  adversely  to  A. 
E.  Whitcomb,  who  had  procured  the  sheriff's  d(»ed,  and 
who  is  the  grantor  of  defendant  in  error.    It  is  disclosed 
by  the  agreed  statement  of  facts  that  plaintiff  in  error  did 
not  include  its  tax  lien  in  its  foreclosure  proceedings,  and 
has  never  received  repayment  of  the  money  it  invested  in 
the  purchase  at  tax  sale,  and,  so  far  as  disclosed  by  this 
rec*ord,  it  is  still  in  adverse  possession  of  the  premises 
under  its  tax  deed.     What  effect  the  foreclosure  of  its 
11 
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iu<)rtj>a^e  by  plaintiflf  in  error  would  have  upon  its  lien  for 
taxes  is  not  involved  in  this  eontrcversv,  and  will  not  be 
considered,  as  we  are  dealing  only  with  the  possession  of 
the  i)remises.  The  rule  is  based  upon  sound  reason,  and 
seems  to  be  abundantly  supported  by  authority,  that  a 
tenant  in  possession,  the  title  of  whose  landlord  fails,  and 
without  fault  on  his  part  the  lease  is  terminated,  is  en- 
titled to  the  emblements,  and  while  his  tenancy  may  be  at 
an  end,  he  still  has  the  right  of  ingress,  egress  and  regress 
for  the  purpose  of  reaping  that  which  he  has  sown.  Bo 
that  it  seems  clear  that  defendant  in  error  could  not  have 
deprived  the  tenant.  Thresher,  of  the  fruits  of  his  labor, 
even  though  the  title  of  plaintiff  in  error,  his  landlord, 
had  failed.  Somherger  v.  Berggren,  20  Neb.,  399;  McKrnn 
V.  Smoyer,  37  Neb.,  694;  Monday  v.  O'Neill^  44  Neb.,  724. 

It  seems  equally  clear  and  well  settled  that  defendant  in 
error  can  not  recover  this  rent,  if  it  has  been  paid  to  plain- 
tiff in  error,  who  was  in  possession  of  the  premises  by  its 
tenant  and  was  claiming  title  thereto  adversely  to  that  of 
defendant  in  error,  in  a  proceeding  such  as  that  in  the  case 
at  bar.  To  hold  otherwise  would  be  to  permit  a  party  in 
an  action  for  money  had  and  received  to  try  the  title  to 
real  estate  instead  of  first  establishing  his  right  to  posses- 
sion by  an  action  of  forcible  entry  and  detention  or  eject- 
ment. 

In  the  case  of  Richardson  v.  RichardsoUy  72  Me.,  403,  it 
is  said :  "Possession  under  adverse  claim  of  title  negatives 
the  idea  of  a  promise  to  pay  rent.  The  disseizor  is  a  wrong- 
doer, against  whom  a  writ  of  entry  or  trespass  for  mesne 
profits  in  proi>er  cases  will  lie,  but  the  disseizee  does  not 
have  the  freehold  or  i)ossession,  on  which  he  must  rely  in 
order  to  prove  a  promise  to  pay  rent  to  him.    The  disseisor 
is  a  trespasser  and  can  not  be  treated  as  a  tenant    The 
tort  can  not  be  waived  for  the  purpose  of  trying  the  title 
to  lands  in  an  action  of  assumpsit.'^    Bigelow  v.  Jones,  10 
Pick.  [Mass.],  161;  Falcon  v.  Johnston,  102  N.  Oar.,  264 ; 
Hartma^i  v.  Wriland,  36  Minn.,  223;  Barron  v.  Marsh,  63 
N.  H.,  107;  iStovlcwvll  v.  Phelps,  U  N.  Y.,  363. 
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It  follows  from  what  has  been  said  that,  under  the 
agreed  state  of  facts  upon  which  this  case  was  tried,  de- 
fendant in  error  should  not  have  been  allowed  to  recover. 
It  is  therefore  recommended  that  the  judgment  of  the  dis- 
trict court  be  reversed. 

Hastings  and  Day,  CO.,  concur. 

Beversed  and  remanded. 


The  CJounty  op  Polk,  Nebraska,  v.  The  CoufJTY  or 

Nance,  Nebraska. 

Filed  JimE  4,  1902.    No.  11,104. 
Gommisslofier's  opinion.    Department  No.  3. 
fanpen:   Sufpost  ow,  bt  CotnvTT. 

« 

Brbou  from  the  district  court  for  Nance  county.    Tried 
below  before  Marshall,  J.    Affirmed. 

E.  E.  Stanton  and  Albert  Thompson,  for  plaintiff  in 
error. 

W.  L.  Rose  and  W.  F.  Oritchfield,  contra. 

Ames,  G. 

This  is  an  action  in  which  Polk  county  seeks  to  recover 
from  Nance  county  the  sum  of  f 267. 65,  expended  by  the 
former  county  for  the  support  of  a  pauper  who  is  alleged 
to  have  been,  within  thirty  days  prior  to  his  becoming  a 
public  charge,  a  resident  of  the  last  named  county.  The 
question  of  fact  involved  was,  by  the  trial  court,  left  to  the 
jury  under  entirely  unexceptionable  instructions,  to  which 
neither  party  took  an  exception.  A  verdict  was  returned 
in  favor  of  the  defendant  county  upon  conflicting  evidence. 
The  judgment  is  brought  here  for  review  upon  the  sole 
ground  that  the  verdict  i^  not  supported  by  sufficient  evi- 
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dence.  That,  under  such  circumstances,  this  ground  alone 
is  insufficient  to  justify  a  new  trial  has  been  repeated  so 
many  times  within  the  last  twenty-five  years  that  it  seems 
to  have  degenerated  into  a  monotone  and  to  have  lost  its 
power  to  affect  the  professional  ear-drum.  The  costs  in- 
curred in  this  suit,  besides  those  incurred  in  this  court,  are 
equal  to  the  sum  sued  for.  Such  litigation  at  public  ex- 
pense ought  not  to  be  encouraged. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiB,  C,  concurs.  v 

« 
I 

AiiBBBT,  C,  took  no  part  in  the  decision. 

Affirmed. 


William  Stansbury  v.  Storer  &  Ellis. 

FacD  June  4,  1902.    No.  11,380. 

Commissioner's  opinion.    Department  No.  3. 

Appeal  and  Error:  Final  Order:  Order  Dissolvino  Injunction.  An 
interlocutory  order  dissolving  a  temporary  injunction  is  not  a  final 
order  or  judgment  reviewable  in  this  court. 

Error  from  the  district  court  for  Nuckolls  county. 
Tried  below  before  Hastings,  J.  Petition  in  error  dis- 
missed. 

Cole  &  Brown,  for  plaintiff  in  error. 
8.  A.  Searle,  contra. 


Ames,  C. 

The  plaintiff  in  error  begun  an  action  to  perpetually 
strain  the  defendants  from  doing  certain  acts  to  the  alleged 
irreparable  injury  of  the  former,  and  at  the  beginning  of 
the  action  obtained  a  temporary  injunction  as  prayed. 
The  defendants  interposed  a  general  demurrer  to  the  peti- 
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tion.    After  argument  upon  the  demurrer  the  court  made 
and  entered  the  following  order : 

"Now  on  this  26th  day  of  September,  A.  D.  1899,  this 
cause  came  on  for  hearing  on  demurrer  to  the  petition,  on 
eousideration  whereof,  and  the  court  being  fully  advised, 
said  demurrer  is  sustained,  to  which  ruling  of  the  court 
the  plaintiff  duly  excepts,  and  plaintiff  not  desiring  to 
plead  further,  it  is  by  the  court,  considered,  ordered,  ad- 
judged and  decreed,  that  said  injunction  heretofore 
granted  as  a  temporary  injunction  herein  be,  and  the  same 
is  hereby,  vacated  and  set  aside.  To  which  said  ruling  of 
the  court  the  plaintiff  excepted." 

No  supersedeas  bond  was  ever  made  or  tendered,  and  no 
further  or  other  order  or  judgment  was  ever  made  in  the 
action,  which  so  far  as  appears  from  the  record,  is  still 
pending  in  the  district  court.  For  aught  that  appears  it 
is  still  within  the  competence  of  that  court  to  vacate  the 
order  and  grant  a  new  injunction,  and,  notwithstanding 
the  order,  the  court  may  still  permit  an  amendment  of  the 
petition  and  upon  final  hearing  decree  a  perpetual  injunc- 
tion as  prayed.  We  do  not  think  the  act  of  1889,  entitled 
"An  act  to  provide  for  supersedeas  bonds  in  certain  cases," 
is  in  any^respect  applicable  to  this  record.  There  has  been 
no  final  judgment  or  order  rendered  in  the  case,  and  the 
petition  in  error  therefore  presents  nothing  for  review. 
Clark  17.  Fitch,  32  Neb.,  511,  and  cases  cited. 

The  order  of  the  district  court,  although  rendered  after 
a  hearing  upon  demurrer,  is  merely  interlocutory  and  not 
reviewable  in  error  or  upon  appeal. 

It  is  recommended  that  the  petition  in  error  be  dis- 
missed. 

Albert  and  Duffie,  CO.,  concur. 

Pbtition  in  EBBOB  DISinSSfiD. 
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The  First  National  Bank  op  Pij^ttsmouth,  Nqbraska, 
APPBLiANT,  V.  John  C.  Pbteesbn  bt  al.,  appellees. 

Filed  June  4,  1902.    No.  11,406. 

CommisBioner's  opinion.    Department  No.  3. 

Greditoni'  Suit:    Sctfticiengt  of  Bvidenob.    Byldence  examined,  and 
held  to  support  the  judgment  of  the  district  court 

Appeal  from  the  district  court  for  Cass  county.    Tried 
below  before  Ramsey,  J.    Affirmed. 

A.  N.  Sullivan,  for  appellant. 

G.  8.  Polk  and  H.  D.  Travis,  contra. 

DUPFIE,  C. 

This  action  was  brought  by  the  appellant  to  subject  cer- 
tain lands  standing  in  the  name  of  Martha  J.  Petersen  to 
the  satisfaction  of  three  judgments  held  by  said  bank 
against  John  C.  Petersen,  the  husband  of  Martha  J.  These 
judgments  were  entered  in  the  county  court  of  Cass  county 
on  August  2,  1898,  transcripted  to  the  district  court,  and 
on  August  20  executions  were  issued  thereon,  which,  it  is 
alleged,  were  returned  wholly  unsatisfied  September  16, 
1898.  It  is  stated  in  plaintiflf's  petition  that  John  C.  Peter- 
sen is  wholly  ins6lvent,  and  that  in  May,  1897,  he  con- 
veyed the  premises  sought  to  be  reached  in  this  proceeding 
to  his  wife,  Martha  J.  Petersen ;  that  such  conveyance  was 
without  consideration  and  made  for  the  purpose  of  hinder- 
ing and  delaying  the  plaintiff  and  other  creditors  of  Peter- 
sen, all  of  which  said  Martha  J.  well  knew.  The  answer  of 
Martha  J.  Petersen,  in  addition  to  denying  many  of  the 
allegations  of  the  petition,  allies  that  the  conveyance  to 
her  was  for  a  valuable  consideration  and  that  no  fraudu- 
lent purpose  was  entertained  in  making  the  same.  A 
decree  was  entered  dismissing  the  plaintiff's  bill,  from 
which  this  appeal  was  taken. 


/ 
\ 
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We  think  the  evidence  fully  supports  the  decree.  A 
brief  statement  of  the  facts,  which  we  think  are  established 
by  the  evidence,  is  the  following : 

Petersen  has  resided  in  the  city  of  Plattsmouth  since 
1882,  and  from  that  time  up  to  March,  1898,  was  engaged  in 
the  meat  business.  In  the  fall  of  1889  lie  was  married  to 
Martha  J.  Petersen,  who  was  a  widow  having  a  consider- 
able estate  of  her  own.  Aft^r  the  marriage  each  party  ap- 
pears to  have  looked  after  and  managed  their  own  prop- 
erty. In  January,  1890,  Petersen  borrowed  from  his  wife 
?1,000,  giving  his  note  therefor.  Part  of  this  money  he 
used  in  purchasing  four  acres  of  the  land  involved  in  this 
controversy  and  the  balance  in  the  settlement  of  some 
business  matter  with  his  brother.  In  March,  1894,  Peter- 
sen bought  another  lot  containing  five  acres  of  land,  and 
in  March,  1895,  another  lot  containing  one  acre,  taking 
the  deeds  in  his  own  name  but  using  the  money  of  his  wife 
in  paying  for  the  same,  and  there  is  evidence  sufficient 
to  support  a  finding  that  in  the  purchase  of  these  two  lots 
he  was  acting  solely  as  agent  for  his  wife,  and  that  the 
title  was  taken  in  his  ow^n  name  that  he  might  make  an 
effort  to  have  these  lots,  together  with  his  own,  making 
altogether  a  tract  of  ten  acres,  taken  out  of  the  corpora t(» 
limits  of  the  city.  May  17,  1897,  Petersen  conveyed  th(* 
two  lots  last  above  mentioned,  together  with  the  four-acre 
lot  purchased  in  1890,  to  his  wife,  the  claim  being  that  as 
regards  the  two  lots  last  purchased  they  were  her  prop- 
erty, being  purchased  by  him  as  her  agent,  and  that  as  to 
the  four-acre  lot  which  he  had  purchased  in  1890  the  con- 
veyance was  made  in  payment  and  satisfaction  of  the 
note  for  |1,000  given  his  wife  for  borrowed  money  in 
January,  1890. 

The  evidence  is  practically  undisputed  that  since  1882, 
when  he  first  commenced  business  in  Plattsmouth,  Peter- 
sen had  an  account  with  the  bank,  being  indebted  to  it  at 
one  time  in  the  sum  of  $5,000  and  during  a  large  part  of 
the  time  to  the  amount  of  $1,000  to  $1,500.  He  was  ap- 
parently doing  a  large  and  successful  business  and  his 
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ability  to  pay  his  debts  was  not  seemingly  doubted  until 
shortly  before  the  bank  put  its  claims  into  judgment.  That 
his  credit  was  good  with  the  bank  is  apparent  from  the 
fact  that  two  of  the  three  judgments  on  which  this  suit  is 
baswl  are  for  debts  for  which  he  was  surety  for  other  par- 
ties, and  the  cashier  of  the  bank  testified  that  for  ten 
years  prior  to  1898  he  had  been  indebted  to  the  bank  to 
an  amount  as  large  as  he  was  owing  in  January  of  that 
year.  No  officer  of  the  bank  ever  examined  the  records  to 
ascertain  whether  tlie  title  to  the  property  in  dispute 
stood  in  the  name  of  Petersen;  Petersen  never  represented 
to  the  officers  of  the  bank  that  he  owned  the  property,  and 
Mrs.  Petersen  had  no  knowledge  that  he  was  indebted  to 
the  bank. 

We  can  see  no  reasonable  ground  upon  which  aji  es- 
toppel can  be  urged  against  Mrs.  Petersen  to  assert  her 
claim  to  this  property.  No  additional  credit  appears  to 
have  been  extended  to  him  on  the  assumption  that  he  was 
the  real  owner  of  the  property  bought  with  the  money  of 
his  wife,  and  the  bank  officials  had  no  actual  knowledge 
that  the  title  of  record  stood  in  his  name.  The  real  cause 
of  Petersen's  inability  to  pay  all  his  debts  appears  to  be 
the  shrinkage  in  property  values  occurring  about  the  time 
of  the  maturity  of  this  debt. 

We  recommend  the  affirmance  of  the  judgment. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 


jAisfES  C.  McNbrnby,  appellant,  v.  Herbert  A.  Hub- 
bard BT  AL.,  APPELLEES,   IMPLEADED  WTTH   FRANK   E. 
•       BUNDAY,  APPELLANT. 

Filed  June  4.  1902.    No.  11,510. 

Commissioner's  opinion.    Department  No.  8. 

Fraudulent  Conveyances:  tiuFFiciEXfCT  of  Bvidencb.  Evidence  ex- 
amined, and  held  sufficient  to  support  the  judgment  of  the  district 
court  that  a  conveyance  was  not  made  with  the  intent  to  defraud 
creditors. 
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Appeal  from  the  district  court  for  T^ncaster  county. 
Tried  below  before  Frost,  J.    Affirmed. 

James  C,  McNerney,  pro  fte^  8.  B.  Pounds  for  appellant, 
Bnndav. 

Halleck  F.  Rose^  contra. 

DUPFIB,  C. 

On  the  iBt  of  June,  1895,  Herbert  A.  Hubbard  and  My- 
lon  E,  Hubbard  became  sureties  for  C.  B.  Jordan  upon 
two  notes  payable  to  David  Fitzgerald.  One  of  these 
notes,  for  f 275. 75,  was  indorsed  to  J.  C.  McNerney,  an 
appellant  herein.  The  other  note,  for  f350,  was  indorsed 
to  Frank  E.  Bunday,  another  appellant.  December  17, 
1898,  judgment  was  entered  in  the  county  court  for 
Lancaster  county  in  favor  of  J.  C.  McNerney  on  the  note 
held  by  him  for  the  sum  of  f349  and  costs  of  suit;  and 
January  24,  1899,  judgment  was  entered  in  the  county 
court  of  Lincoln  county  in  favor  of  Frank  E.  Bunday  for 
1275.21  and  costs  upon  the  note  indorsed  to  him.  Tran- 
scripts of  these  judgments  were  afterwards  filed  in  the 
office  of  the  clerk  of  the  district  court  for  Lancaster 
county  and  executions  issued  thereon  and  returned  un- 
satisfied. The  judgment  in  each  of  these  cases  was  against 
Charles  B.  Jordan,  as  principal,  and  Herbert  A.  Hub- 
bard and  Mvlon  E.  Hubbard,  as  sureties. 

For  some  time  prior  to  the  entry  of  these  judgments  the 
Hnbbards  were  the  owners  of  Hubbard  Place,  an  addi- 
tion to  the  town  of  Havelock,  with  the  exception  of  a  right 
of  way  through  said  addition  owned  by  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  and  a  few  lots  which 
were  owned  by  other  parties.  May  12,  1899,  the  appel- 
ant, McNerney,  commenced  this  action  in  the  district 
court  for  Lancaster  county  against  Herbert  A.  Hubbard 
and  Louise,  his  wife^  My  Ion  E.  Hubbard  and  Allie  M.,  his 
wife,  Charles  B.  Jordan  and  the  Hubbard  Bros.  Company, 
a  Nebraska  corporation,  the  petition  alleging  the  recovery 
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of  the  plaintiff's  judgment,  the  trap  scripting  of  the  same 
to  the  district  court,  the  return  of  an  execution  unsatis- 
fied, and  the  prior  ownership  by  the  Uubbards  of  the  plat 
known  as  Hubbard  Place.  It  is  further  alleged  that  on 
the  28th  of  February,  1898,  the  Hubbards  had  conveyed 
said  property  to  the  Hubbard  Bros.  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state  of  Nebraska; 
that  Herbert  A.  Hubbard  was  president  of  said  company 
and  My  Ion  E.  Hubbard  secretary  and  treasurer;  that  no 
consideration  was  paid  for  said  conveyance  and  the  same 
was  made  with  the  intent  on  the  part  of  Herbert  A.  and 
Mylon  E.  Hubbard  to  defraud  their  creditors,  of  which 
intent  the  Hubbard  Bros.  Company  had  full  knowledge  at 
the  time  of  taking  its  conveyance.  It  is  alleged  that  the 
land  so  fraudulently  conveyed  is  of  the  value  of  f  10,000, 
but  that  it  can  not  be  sold  on  execution  for  sufficient  to 
pay  plaintiff's  judgment  by  reason  of  the  cloud  of  the 
deed  from  Herbert  A.  and  Mylon  E.  Hubbard  to  the  Hub- 
bard Bros.  Company.  A  decree  is  asked  cancelling  the 
said  deed  and  for  an  order  that  the  land  be  sold  on  ex- 
ecution to  satisfy  plaintiff's  claim. 

Prank  E.  Sunday  filed  a  cross-bill,  alleging  the  same 
facts  substantially  as  are  set  out  in  the  plaintiff's  peti- 
tion and  asking  the  same  relief.  The  defendants,  except 
Hubbard  Bros.  Company,  answered  by  general  denial. 
The  answer  of  the  company  alleges  that  long  prior  to 
receiving  a  conveyance  of  the  property  in  question  Herbert 
A.  and  Mylon  E.  Hubbard  were  indebted  to  Enoch  Hub- 
bard for  money  loaned  in  the  sum  of^  $5,000,  for  which 
he  held  their  note  of  date  April  1,  1895,  and  on  which 
interest  had  been  paid  to  September  1,  1895;  that  on 
the  9th  of  September,  1897,  they  mortgaged  "Hubbard 
Place"  to  Enoch  Hubbard  to  secure  this  note,  and  that  the 
note  was  after  ward .  paid  and  the  mortgage  satisfied  by 
issuing  certificates  of  stock  of  the  face  value  of  f5,000  of 
the  Hubbard  Bros.  Company,  which  were  accepted  by 
Enoch  Hubbard  in  payment  of  his  note  and  mortgage. 

For  reply  to  this  answer  the  appellants  say  that  Enoch 
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Hnbbard  is  the  father  of  Herbert  A.  and  Mylon  E.  Hub- 
bard, and  that  if  any  note  or  mortgage  was  executed  to 
him  the  same  was  fraudulent  and  without  consideration 
and  made  for  the  purpose  and  with  the  intent  of  hinder- 
ing, delaying  and  defrauding  creditors ;  that  the  mortgage, 
if  made,  was  never  recorded  and  was  never  intended  be- 
tween the  parties  thereto  to  be  a  h(yna  fide  incumbrance 
on  the  property.  It  is  further  alleged  that  the  defendant 
corporation  was  organized  for  the  purpose  of  enabling 
Herbert  A.  and  Mylon  E.  Hubbard  to  cheat,  hinder  and 
delay  their  creditors,  and  was  so  treated  and  considered 
by  all  the  members  of  the  corporation  and  the  holders 
of  stock  therein.  A  decree  went  in  favor  of  the  defend- 
ants, from  which  decree  the  plaintiff  and  Prank  E. 
Bonday,  cross-petitioner,  have  appealed  to  this  courts 

That  the  defendants  Herbert  A.  and  Mylon  E.  Hubbard 
mortgaged  the  premises  in  controversy  to  Enoch  Hubbard 
to  secure  a  note  for  the  sum  of  |5,000  is  beyond  dispute. 
The  mortgage  is  dated  and  acknowledged  September  9, 
1897,  and  while  the  evidence  of  any  consideration  for  tjie 
note  made  by  Herbert  A.  and  Mylon  E.  Hubbard  to  their 
father  is  not  of  a  satisfactory  character,  we  can  not  say 
that  the  finding  of  the  court  is  unsupported  by  the  evi- 
dence. Neither  can  we  say  that  the  circumstances  of 
the  case  are  copclusive  that  the  conveyance  from  the  two 
Hubbards  to  the  corporation  was  intended  to  defraud 
their  creditors.  It  will  be  remembered  that  the  Hubbards 
were  sureties  only  upon  these  notes  and  it  does  not  appear 
that  they  were  being  pressed  for  this  or  any  other  in- 
debtedness, except,  perhaps,  a  debt  due  the  First  National 
Bank,  which  was  paid  and  satisfied  at  the  time  the  cor- 
poration was  formed.  They  had  a  right  to  suppose  that 
Jordan,  the  principal  debtor,  would  pay  these  notes,  and 
it  is  hardly  conceivable  that  they  would  form  a  corpora- 
tion and  transfer  to  it  their  entire  property,  which  appears 
to  have  been  of  considerable  value,  for  the  purpose  of 
evading  payment  of  these  two  small  claims  for  which 
they  were  not  principally  liable  and  which  at  that  time 
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were  not  being  pressed  against  them.  It  is  true  that  the 
stock  of  the.  corporation  is  all  owned  by  the  two  Hubbard 
brothers,  their  wives  and  their  father,  and  that  the  affairs 
of  the  corporation  appear  Yiot  to  have  been  conducted  in 
the  most  business-like  manner.  Ten  shares  of  stock  were 
issued  to  the  wife  of  each  brother,  but  the  claim  is  made 
that  this  was  for  the  purpose  of  inducing  them  to  sign 
the  deed  to  the  corporation  and  to  release  their  dower 
in  the  premises.  On  the  case  made  we  do  not  feel  that 
we  should  interfere  with  the  finding  of  the  district  court, 
and  therefore  recommend  that  the  decree  appealed  from 
be  affirmed. 

Ambs  and  Albert,  CC,  concur. 

Affibmbd. 
Opinion  on  rehearing  follows. 


James  C.  McNerney,  appellant,  v.  Herbert  A.  Hubbard 

BT  AL.,  APPBLLEES,  IMPLBADBD  WITH  FRANK  E.  BUNDAY, 
APPELLANT. 

I  Filed  Febbuabt  17,  1903.    No.  11,510. 

Commissioner's  opinion.    Department  No.  1. 

1.  Fraudulent  CouTeyancea:   Fsaudttlvnt  Incobpobatioit:   Bona  Frnxs. 

The  question  of  whether  or  not  the  incorporation  of  Hubbard  Bros. 
Company  was  fraudulent,  held,  to  depend  upon  whether  or  not 
the  $6,000  indebtedness  of  Hubbard  Bros.,  a  partnership,  to  Bnoch 
Hubbard,  whose  payment  was  the  main  object  of  Inoorporatlngr 
was  bona  fide, 

2.  Fraudulent  Oonveyances:   Sufficienot  of  BSvidenok.    Bridence  held 

sufficient  to  uphold  the  finding  of  the  trial  court,  and  former 
judgment  of  affirmance  adhered  to. 

Rehearing  of  case  reported  ante^  page  104. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Prost,  J.  Former  judgment  of  affirmr 
ance  adhered  to. 
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James  C.  McNerney,  pro  se,  8.  B.  Pound,  for  appellant, 
Bnnday. 

Halleck  F.  Rose  and  W.  B.  Comstocky  contra. 

Hastings,  C. 

This  case  is  a  rehearing  of  one  which  appears  antCy 
page  104,  and  in  91  N.  W.  Rep.,  245,  where  it  is  held 
that  the  evidence  would  support  a  finding  of  no  fraud  in 
the  mortgage  to  the  elder  Hubbard,  which  was  paid  oflf 
when  the  Hubbard  Bros.  Company  corporation  was 
formed,  and  none  in  the  formation  of  the  corporation 
itself.  No  objection  is  made  to  the  statement  of  the 
issues  in  the  former  opinion. 

The  sole  question  raised  is  the  rightfulness,  upon  the 
evidence,  of  the  decree  in  favor  of  defendants.  This  de- 
pends upon  the  answers  to  these  two  questions :  Was  the 
f5,000  mortgage,  by  Herbert  A.  and  Mylon  E.  Hubbard 
and  their  wives  to  their  father,  given  for  a  sufficient  con- 
sideration; and  was  the  formation  of  the  corporation  of 
Hubbard  Bros.  Company  fraudulently  entered  into  as 
against  these  appealing  creditors  of  Herbert  A.  Hubbard 
and  Mylon  E.  Hubbard?  The  former  question  is  impor- 
tant only  in  its  bearing  upon  the  latter.  Indeed,  it  comes 
into  the  case  only  in  the  answer  and  reply.  The  answer 
sets  up,  as  one  of  the  reasons  for  incorporating,  the  provid- 
ing for  this  f5,000  indebtedness,  which  was  done  by  means 
of  stock  in  the  corporation.  The  land  mortgaged  to  the 
faUier.the  previous  year  was 'conveyed  to  the  company 
and  the  mortgage  surrendered.  The  reply  alleges  that 
the  fatlier*s  claim  was  fictitious  and  that  the  incorporation 
was  in  order  to  pay  it,  and  therefore  fraudulent. 

Some  doubt  as  to  the  validity  of  the  consideration  for 
this  mortgage  is  indicated  in  the  former  opinion  in  this 
case  and  seems  to  have  been  the  main  cause  of  the  re- 
hearing. The  case  rests,  so  far  as  these  disputed  ques- 
tions are  concerned,  upon  the  testimony  of  Herbert  A. 
Hubbard.    The  father  died  in  1899.    Mylon  E.  Hubbard 
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is  working  for  Swift  &  Co.  of  South  Omaha,  apparently 
as  traveling  salesman,  and  does  not  testify.  No  one  else 
appears  to  have  any  direct  knowledge  of  the  transactions. 
The  rehearing  application  asserts  that  his  testimony 
shows,  first,  that  Hubbard  Bros,  were  in  financial  diffi- 
culties from  1892  till  the  time  of  their  incorporation,  and 
in  planning  the  corporation  a  serious  question  was  "how 
to  get  out  of  their  indebtedness."  Pages  35,  36  and  51 
of  the  testimony  are  cited  to  support  this.  Herbert  A. 
Hubbard  admits  that  they  were  not  able  to  pay  taxes  and 
keep  interest  from  accumulating  against  them  from  that 
time.  At  page  51  he  was  asked,  at  what  time  prior  to 
the  incorporation  he  began  to  work  out  the  plan  to  form 
it  and  straighten  up  their  affairs.    He  replied : 

Probably  the  fall  before. 

Q.  You  started  along  in  1897? 

A.  Yes,  sir;  there  was  a  question  of  how  we  were  going 
to  get  out  of  our  indebtedness. 

Q.  This  mortgage  was  made  while  you  were  looking 
about  for  some  such  plan? 

A.  Yes,  sir.  It  was  made  in  this  manner:  We  owed 
13,500  to  the  First  National  Bank,  and  father's  claim 
was  due  and  we  could  not  make  settlement  with  that  and 
we  wanted  to  pay  that  and  we  wanted  to  secure  my  father. 

Q.  You  wanted  to  put  this  on  in  case  you  had  trouble 
with  the  bank? 

A.  We  made  settlement  with  the  First  National  Bank 
and  turned  over  the  papers  and  notes. 

Q.  Did  the  First  National  Bank  have  any  security  of 
anyTdnd? 

A.  No,  sir;  not  only  our  personal  notes,  sir. 

The  15,000  note  was  first  given  to  the  father  in  1892. 
No  definite  amount  of  money  is  testified  to  as  advanced, 
except  ^^0  prior  to  1880.  When  they  formed  the  cor- 
poration in  1898  they  were,  and  had  been  since  1892, 
embarrassed  by  debts,  and  one  of  the  serious  questions 
was  how  to  "get  out  of  our  indebtedness" ;  but  there  is 
nothing  necessarily  indicating  an  intention  at  that  time 
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to  get  out  in  any  other  way  than  by  paying  out,  unless 
the  father's  claim  is  held  spurious. 

Appellants  claim,  second,  that  the  evidence  shows  both 
of  the  notes  in  question  in  this  action,  on  which  appellants' 
judgraent43  are  based,  were  known  to  be  past  due  and 
unpaid,  and  that  plaintiff  was  urging  payment  To  this 
pages  45,  62  and  63  of  the  testimony  are  cited. 

Q.  Did  you  have  this  Sunday  note  in  mind  at  all  when 
you  incorporated? 

A.  No,  sir. 

Q.  Did  you  know  as  a  surety  you  would  be  at  that  time 
called  upon  to  pay  that  note? 

A.  No,  sir.  The  first  notice  I  had  had  for  a  year  or  two 
previous  to  that  was  we  were  sued  by  Bunday  at  North 
Platte.  The  last  notice  we  got  was  from  the  Merchants' 
National  Bank,  claiming  to  own  this  note,  and  we  got 
notice  from  them  two  or  three  years  previous,  and  the 
next  notice  we  got  from  North  Platte. 

Q.  At  the  time  you  incorporated  ypu  had  notice  that 
the  note  was  due  and  you  had  been  asked  to  pay  it? 

A.  Yes,  sir;  but  this  note,  when  it  was  a  renewal,  was 
for  $550,  and  it  was  partly  paid  at  the  Merchants'  National 
Bank. 

Q.  By  whom? 

A.  By  Jordan;  he  paid  it  down  from  |550  to  this 
amount  that  was  su(Hi  for,  and  we  did  not  hear  anything 
after  that  for  a  year  or  such  a  matter  until  we  got  notice 
we  were  sued  in  Lincoln  county  for  it. 

Q.  You  had  been  notified  in  May,  1897,  to  pay  it,  hadn't 
you? 

A.  I  think  I  got  from  the  Merchants'  Bank  a  notice 
that  the  note  was  partly  paid  and  for  us  to  look  up 
the  matter,  and  I  went  to  see  Jordan  and  Jordan  said 
he  would  attend  to  it;  and  then  the  next  time  the  next 
notice  we  got  was  that  we  were  sued  in  Lincoln  county 
by  a  man  by  the  name  of  Bunday. 

Q.  The  notices  you  got  were  in  1897  from  the  bank, 
weren't  they? 
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A.  I  don't  know ;  it  was  sometime  previous  to  the  fail- 
ure of  the  bank;  and  after  the  bank  failure  we  expected 
to  hear  from  this  note  from  the  receiver  of  the  bank,  but 
after  the  bank  failed  we  got  [no]  notice  from  the  bank  that 
we  owed  them  that  or  any  other  note,  and  the  next  notice 

was  from  Lincoln  county. 

Q.  Then  at  the  time  the  bank  closed  its  doors,  in  May, 
1897,  or  after  it  failed,  you  expected  to  hear  from  the 
bank  or  the  receiver  about  it? 

A,  Yes,  sir,  if  it  hadn't  been  paid. 

Q.  That  was  the  summer  of  1897? 

A.  Yes,  sir;  but  w^e  didn't  hear  and  supposed  it  was 
paid. 

Q.  If  the  bank  did  fail  in  1897  and  the  receiver  was 
appointed  in  the  summer  of  1897,  it  was  about  then  that 
you  say  you  expected  to  hear  from  the  receiver  about  this 
note? 

A.  Well,  I  expect  so;  but  we  hadn't  heard  up  to  the 
time  we  incorporated,  but  supposed  the  note  was  paid. 
The  first  notice  we  got  of  the  note  was  being  sued  by 
Jordan  out  at  North  Platte. 

As  both  the  notes  held  by  appellants  were  dated  June 
1,  1895,  and  were  for  installment  payments  on  the  same 
transaction,  and  were  due,  respectively,  August  14  and 
September  1,  1895,  this  testimony  shows  that  more  than 
a  year  after  their  maturity  Hubbard  Bros.*  had  notice 
that  they  were  unpaid.  There  is  apparently  nothing  else 
in  the  record  to  show  that  at  the  time  of  the  incorpora- 
tion, in  March,  1898,  Mr.  Hubbard  did  not^  as  he  says 
he  did,  suppose  that  Jordan,  the  principal  maker,  had 
settled  these  notes. 

Appellants  also  claim,  third,  that  the  mortgage  of  the 
father  was  not  recorded  and  was  made  to  hinder  collec- 
tion by  the  First  National  Bank,  and  the  following  is 
cited: 

Q.  You  say  at  the  time  you  drew  this  mortgage  you 
were  owing  the  First  National  Bank  thirty-five  hundred 
dollars  and  endeavoring  to  make  a  settlement  with  them, 
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and  your  object  in  makinfi;  this  was  not  to  record  this, 
but  to  secure  this  chiim  and  make  it  prior  to  that  of  any 
other  claim? 

A.  Yes,  sir. 

Q.  You  wanted  to  secure  this  $5,000  before  any  otlier 
creditor  could  get  it  or  attach  your  property? 

A.  Yes,  sir. 

Q.  How^  did  it  happen  that  you  did  not  record  that 
mortjrage? 

A.  I  didn't  have  it,  he  had  it. 

Q.  As  a  matter  of  fact  you  didn't  expect  that  to  be 
recorded  at  all  unless  you  had  to  do  it  to  give  priority 
to  this  claim,  I  suppose  that  was  the  object? 

A.  That  is  evidentlv  what  was  done  with  it. 

These  answers  certainlv  indicate  that  so  far  as  II.  A. 
I  Hubbard  was  concerned,  and  so  far  as  his  statements  . 

'  could  bind  his  brother,  the  original  intention  of  the  |5,000 

mortgage,  which  was  made  to  the  father,  was  to  enable 
the  latter   to  hold  property  against  other  creditors  in 
case  of  emergencies,  and  that  the  mortgage  was  kept  from 
I  the  record  for  the  purpose  of  preserving  the  credit  of 

the  makers;  but  tliis  fact  has  no  direct  bearing,  for  the 
reason  that  the  indebtedness  held  by  appellants  was 
already  past  due  when  this  mortgage  was  made.  Th-t* 
indebtedness  to  the  First  National  Bank,  which  the  wit- 
ness admits  he  was  to  provide  a  preference  against,  has 
been  settled  by  means  of  this  very  corporation,  fraud  in 
whose  formation  is  the  alleged  basis  of  this  action. 

Appellants'  next  claim  is  that  the  evidence  shows  that 
the  father  in  1892  received  a  house  and  ten  lots  from 
this  tract  of  land  without  consideration,  and  pages  40, 
52  and  61  of  the  testimony  are  cited.  From  them  it  ap- 
pears that  the  mother  of  Herbert  A.  Hubbard  and  !M.  K. 
Hubbard  is  living  on  the  premises  and  that  a  deed  was 
made  to  the  father  for  the  house  in  which  slie  lives  and 
ten  lots,  for  which  nothing  was  paid  or  credited,  and 
!  the  witness  says  that  the  house  and  these  lots  "practi- 

callv  Bhould  belong  to  us*'^     The  father  seems  to  have 
12 
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fanned  the  entire  tract  while  he  lived  and  the  mother 
continued  his  possession.  The  value  of  these  ten  lots 
does  not  appear. 

To  the  claim  that  H.  A.  Hubbard  and  M.  E.  Hubbard, 
after  the  incorporation,  conducted  the  business  solely  as 
their  own  and  as  they  had  done  prior  to  incorporation^ 
pa^ea  24  to  32  of  the  testimony  are  cited. 

(2.  A\'hen  you  incorporated  the  assets  of  the  partner- 
ship were  turned  over  to  the  company  were  they  not? 

A.  Yes,  sir. 

Q!  How  much  did  the  partnership  have  in  the  way  of 
assets? 

A.  It  had  these  lots,  stock  and  the  fixtures. 

i}.  What  did  you  have  in  the  way  of  goods? 

A.  I  can't  tell. 

Q.  You  and  he  run  the  business,  didn't  you? 

A.  Yes,  sir. 

Q.  What  did  you  get? 

A.  SpAonty-flve  dollars  per  month. 

Q.  What  salary  does  your  brother  get? 

A.  Seven ty-five  dollars  per  month. 

Q.  What  position  does  he  hold  in  the  company? 

A.  He  is  secretary  and  treasurer. 

Q.  How  much  does  the  corporation  owe  you? 

A.  I  don't  know. 

*>.  Don't  your  business  books  show  how  much  the  cor- 
poration owes  you? 

A.  We  don't  keep  any  books. 

Q.  Well,  how  do  you  know  whether  you  owe  the  cor- 
poration or  it  owes  you? 

A.  I  know  that  I  get  my  living  out  of  it  and  there  is 
never  anything  left  over. 

Q.  Will  the  books  show  how  much  you  get? 

A.  No,  sir. 

Q.  AVell  how  do  you  keep  square  between  yourselves? 
^ .  ^y  '  have  never  kept  a  personal  account. 

Q.  How  did  you  get  money? 

A.  Wh(*never  we  wanted  any  money  and  there  was  any 
on  hand  we  took  it. 
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Q.  You  ffot  your  salary  anyhow,  didn't  you  ? 
A.  If  there  was  any  money  we  took  it. 
Q.  What  did  your  father  get? 
A.  He  got  a  living. 

Q.  Did  he  get  money  as  an  employee  ol  the  coppcwration 
or  as  a  stockholder? 

A.  Well,  he  was  entitled  to  some  proceeds  of  the  busi- 
ness. 
Q.  Does  he  own  stock  in  the  corporation? 
A.  Tes ;  he  was  a  stockholder. 
Q.  What  was  the  dividend  on  the  stock? 
A.  We  never  declared  a  dividend. 

Q.  What  did  he  get? 

A.  I  don't  just  know.    I  know  he  got  flour,  meat  and 
whatever  else  he  needed  that  was  in  the  store. 

Q.  When  did  he  die? 

A.  The  10th  of  May. 

Q.  Who  owns  the  stock  now  since  his  death? 

A  I  don't  know. 

Q.  Who  is  administrator? 

A.  There  is  none. 

Q.  What  property  did  he  leave? 

A  I  don't  know  just  what  he  did  leave. 

Q.  Did  he  leave  a  will  ? 

A.  No,  not  a  last  will. 

Q.  Ton  said  there  was  no  last  will,  what  did  you  mean 
by  that? 

A.  Well,  there  was  an  agreement 

Q.  What  was  that? 

A.  That  my  brother  should  have  the  |5,000. 

Q.  Has  he  got  it? 

A.  I  don't  know. 

Q.  Which  brother  is  to  have  that  claim? 

A.  I  don't  know. 

Q.  What  other  property  did  the  corporation  own  be- 
sttdes  the  stock? 

A.  About  two  hundred  and  thirtv  lots  which  are  in- 
^^^unbered. 
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Q.  What  are  they  incumbered  for? 

A.  There  is  about  f  2,000  due  on  taxes  on  them. 

Q.  How  does  your  mother  get  her  living? 

A*  Out  of  the  corporation. 

Q.  Don't  you  pay  her  any  money? 

A,  No,  sir. 

Q.  Don't  you  know  how  much  she  gets? 

A.  Not  exactly. 

Q.  Don't  you  keep  any  account  of  it? 

A.  I  kind  of  keep  it  in  my  head. 

Q.  Now  at  the  time  the  corporation  was  organissed  you 
were  made  president  and  your  brother  treasurer? 

A.  Yes,  sir. 

Q.  Your  wives  and  your  father  directors? 

A.  Yes,  sir. 

Q.  Has  there  been  any  change  made  since  it  was  or- 
ganized? 

A.  No,  sir. 

Q.  Did  you  have  a  regular  election  in  1899? 

A.  We  met  out  to  my  brother's  house  and  talked. 

Q.  You  had  a  regular  election  at  that  time? 

A.  Well,  we  agreed  to  hold  the  same  offices. 

Q.  Was  your  wife  there? 

A.  I  represented  her  stock. 

Q.  Have  you  a  n^emorandum  or  book  regarding  that 
meeting? 

A.  I  think  my  brother  has. 

Q.  Is  your  brother  in  South  Omaha  working  for  Swift 
&  Co? 

A.  Yes,  sir. 

Q.  He  has  nothing  to  do  with  the  corporation  now,  has 
he? 

A.  Yes,  just  the  same  as  if  he  was  here. 

Q.  Does  he  get  a  salary? 

A.  No,  sir. 

Q.  How  much  does  he  get?  .  ^ 

A.  Nothing,  practically  nothing  now. 

Q.  Does  his  family? 
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A.  No,  sip. 

Q.  Who  takes  his  place  as  secretary  and  treasurer  in 
the  corporation? 

A.  He  is  still  secretary  and  treasurer. 

Q.  Who  performs  the  duties  as  such? 

A.  I  do. 

Q.  WTien  there  is  any  money  in  the  treasury  what  do 
jou  do  with  it? 

A.  There  has  never  been  anything  left  over. 

Q.  You  have  di'awn  money  for  the  last  month? 

A.  Yes,  sir. 

Q.  How  much  did  you  take  out? 

A.  I  don't  remember. 

These  questions  and  answers  embody  the  main  part  of 
the  testimony,  supporting  the  assertion  that  the  brothers 
have  continued  to  conduct  the  business  just  as  if  it  was 
their  own  ever  since  the  incorporation,  and  that  it  was, 
at  the  time  of  the  trial  of  this  case,  being  handled  and 
managed  by  Herbert  A.  Hubbard  as  if  he  owned  it  and 
its  profits  distributed  by  him  at  his  own  will.  This  seems 
clearly  established.  Does  such  management  of  the  cor- 
poration conclusively  show  its  formation  and  the  deed 
to  it  to  be  fraudulent? 

To  the  sixth  claim,  that  the  corporation  was  a  mere 
cloak  to  protect  the  property  of  Herbert  A.  Hubbard  and 
M.  E.  Hubbard  from  their  creditor,  the  entire  testimony 
of  Herbert  A.  Hubbard  is  cited.  The  strongest  part  of 
it,  perhaps,  is  that  just  quoted,  showing  how  absolutely 
the  brothers  controlled  the  disposition  of  its  property 
and  profits  for  their  own  use.  As  before  stated,  Herbert 
gives  the  only  account  we  have  of  the  main  facts  in  this 
case;  or,  rather,  he  gives  two  accounts.  In  August,  1899, 
he  was  examined  on  proceedings  in  aid  of  execution  in 
the  Biinday  case.  His  testimony  then  covers  thirty  pages. 
At  the  hearing  of  this  case  he  testified  again  at  about  the 
same  length.  His  testimony  shows  that  he  was  then  about 
forty-four  years  old;  that  something  over  twenty  years 
previously  he  and  his  brother  came  to  Lincoln  and  had 
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continuously  worked  together  ever  since, — at  first  as  em- 
ployees in  a  brick  yard,  subsequently  in  keeping  a  meat 
market;  that  in  1892  they  were  carrying  on  this  and  wei-e 
engaged  in  various  real  estate  speculations  in  and  around 
Lincoln.  ■  They  had  become  possessed  of  this  eighty-aci-e 
tract  of  land  adjoining  the  village  of  Havelock,  which  was 
laid  out  as  an  addition.  They  owed  the  First  National  Bank 
a  considerable  sum ;  their  property  was  mortgaged.  They 
were  unable  to  keep'  up  their  taxes  and  pay  the  interest 
on  the  mortgages  and  to  the  bank.  They  gave  a  note  of 
1^000  to  their  father,  Enoch  Hubbard,  as  has  been  stated. 
The  latter  is  stated  by  his  son  to  have  failed  twice,  to 
have  been  engaged  in  the  mill  business,  and  to  have  been 
a  general  speculator  in  Massachusetts.  He  came  west 
about  1890  and  in  1892  the  brothers  gave  him  the  note. 
In  1897  the  liabilities  became  still  more  pressing  and 
they  gave  him  a  mortgage  for  $5,000  on  the  Hubbard 
Place  addition.  They  had  in  connection  with  their  father 
built  some  houses  on  some  of  the  lots  in  this  addition  to 
Havelock  and  made  sale  of  them  and  in  1898,  with  notes 
and  mortgages  taken  for  them  and  with  one  block  out  of 
the  land,  they  succeeded  in  satisfying  the  First  National 
Bank  on  its  claim;  the  other  claims,  with  the  exception 
of  appellants,  held  mortgage  securities  which  are  appar- 
ently still  in  process  of  liquidation. 

Herbert  A.  Hubbard's  statement  of  the  circumstances 
and  purpose  of  the  incorporation  is  as   follows : 

Q.  Did  you  incorporate  for  the  purpose  of  defrauding 
any  of  your  creditors? 

A.  I  can  explain  that. 

Q.  Explain. 

A.  At  the  time  we  incorporated  we  were  owing  the 
First  National  Bank  thirty-five  hundred  dollars,  and  we 
were  back  on  the  taxes  since  1892,  and  owing  our  father 
and  he  was  willing  to  go  into  this  corporation,  and  he  had 
some  houses  there  that  had  been  sold  on  monthly  pay- 
ments. We  fixed  up  a  deal  with  the  First  National  Itenk 
and  satisfied  their  claim  of  thirty-five  hundred  dollars. 
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We  gave  a  note  and  mortgage  on  those  houses  and  we 
deeded  enough  property  to  satisfy  them.  The  object  of 
the  incorporation,  as  much  as  anything  else,  was  to  satisfy 
my  father  and  get  in  shape  so  we  could  borrow  a  little 
money  on  it  and  straighten  up  the  taxes. 

Q.  And  taking  in  your  father? 

A.  Yes,  sir ;  and  we  satisfied  every  one  of  the  debts  that 
was  outstanding  prior  to  the  incorporation  and  this 
Jordan  note,  this  Jordan,  we  signed  his  note  *  ♦  ♦  i 
want  to  explain  this  matter  to  show  that  I  didn't  feel 
as  though  we  owed  any  note. 

That  the  arrangement  with  his  father  was  in  the  nature 
of  a  final  settlement  seems  hardly  possible  in  view  of  his 
statements  in  answer  to  question  436 : 

Q.  The  indorsement  of  interest  made,  if  any,  on  the  note 
are  all  the  sums  actually  paid? 

A.  Yes,  sir.  We  paid  some  interest,  we  are  behind 
some  interest  on  it. 

The  incorporators  were  the  Hubbard  brothers,  their 
wives  and  their  father.  The  business  of  the  corpora- 
tion was  to  be,  and  was,  simply  that  of  carrying 
on  the  meat  market  and  real  estate  speculations  in 
which  the  brothers  had  been  engaged.  It  was  to  com- 
mence March  1,  1898,  and  terminate  Jlarch  1,  1923. 
Capital  stock  was  f20,000.  Limit  of  indebtedness  was 
tl3,333.  Its  business  was  to  be  conducted  by  three 
directors,  who  from  their  number  should  choose  a  presi- 
dent, vice-president  and  secretary  and  treasurer.  H.  A. 
Hubbard  was  to  be  president,  Enoch  Hubbard,  vice-presi- 
dent, and  Mylon  E.  Hubbard,  secretary,  until  their  suc- 
cessors were  elected,  which  never  took  place. 

On  March  1,  1898,  the  minutes  indicate  a  meeting  of  the 
three  Hubbards  as  directors.  The  articles  were  formallv 
adopted,  notice  of  incorporation  was  ordered  published, 
Hubbard  Bros.'  offer  of  their  market  at  1304  O  street, 
with  all  the  stock,  fixtures,  good- will,  accounts  and 
credits,  horses  and  wagons,  at  $2,000  in  capital  stock  of 
the  company  was  accepted.     The  stock  certificates  were 
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to  be  delivered  on  receipt  of  bill  of  sale.  The  offer  of  the 
•two  Hubbard  brothers  and  their  wives  with  Enoch  Hub- 
bard, the  father,  of  this  real  estate,  known  as  Hubbard 
Place  addition  to  Havelock,  except  the  lots  conveyed 
away,  was  accepted  at  the  price  of  |18,000  to  be  paid  for 
in  capital  stock  of  the  company  at  par  as  follows :  |1,000 
to  each  of  the  wives  in  consideration  of  their  dower; 
f8,000  to  Enoch  Hubbard  in  consideration  of  his  unre- 
corded mortgage  and  f4,000  each  to  H.  A.  Hubbard  and 
M.  E.  Hubbard,  owners  of  the  fee,  and  upon  execution  of 
a  deed  of  conveyance  the  stock  was  to  be  delivered.  M. 
E.  Hubbard  and  H.  A.  Hubbard  were  appointed  managers. 
According  to  Mr.  Hubbard's  testimony,  no  books  were 
kept  by  Hubbard  Bros.,  the  partnership,  except  s^  mem- 
orandum of  credit  sales,  and  none  others  were  kept  by 
the  new  corporation.  The  amount  of  the  f5,000  note  in 
1892,  the  witness  says,  was  fixed  by  his  father's  memory. 
So  far  as  he  knows  no  accounts  were  kept  by  his  father, 
but  he  said  that  the  sons  owed  him  f  5,000  and  they  took 
liis  statement.  Though  the  son  could  recall  but  one 
definite  loan  of  f500  more  then  twenty  years  before,  he 
knows  they  got  money  from  time  to  time  and  had  no  doubt 
his  father's  memory  and  statement  of  the  amount  was 
correct. 

Appellants  claim  that  the  following  legal  principles 
applied  to  these  facts  must  give  them  a  decree:  First, 
their  judgments,  |024  in  amount,  are  not  so  small  as  to 
negative  fraudulent  intent  in  making  the  conveyances. 
Second,  relief  should  not  be  refused,  because  appellants 
were  not  urgently  pressing  their  claims  when  the  con- 
veyance was  made;  the  creditors'  forbearance  should  not 
protect  the  debtors'  fraud.  Third,  liability  of  Hubbard 
Bros.,  as  sureties,  is  as  much  protected  by  the  statute  of 
frauds  as  if  they  were  princiimls.  Fourth,  the  burden  of 
clearly  showing  good  faith  in  transactions  between  Hub- 
bard Bros,  and  their  father  in  the  matter  of  alleged  loana 
is  upon  them.  Fifth,  the  like  burden  rests  upon  the  cor- 
poration as  to  conveyances  to  it,  since  the  incorporators 
are  the  debtors,  their  wives  and  their  father. 
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That  a  deed  to  a  corporation  whose  members  are  all 
relatives  should  require  as  clear  a  showing  of  good  con- 
sideration as  any  other  deed  to  relatives,  would  seem  rea- 
sonable. The  corporation,  however,  is  a  public  body.  The 
property  deeded  to  it  is  still  there.  It  has  simply  been  put 
into  a  common  fund,  and  instead  of  the  property  itself, 
the  former  owner  who  has  deeded  it  has  his  certificates,  of 
stock  showing  his  ownership  of  a  proportional  share  of 
the  fund.  It  would  seem  no  harder  to  reach  the  property 
in  this  form  than  in  any  other.  If  it  appears,  simply,  that 
the  debtor  has  put  his  property  into  a  corporation  and 
has  received  stock  to  its  full  value,  his  creditor  has  no 
right  to  complain,  if  the  stock  is  not  juggled  with. 

It  is  claimed  here  that  the  articles  of  incorporation 
were  evidently  prepared  in  such  a  way  as  to  make  it  diflBi- 
cult  to  follow  the  stock.  No  citation  of  the  provision  in 
the  articles  intended  to  produce  such  effect  is  made.  A 
somewhat  careful  examination  fails  to  show  any  which 
would  necessarily  have  that  effect  The  liberal  powers 
given  the  officers,  under  which  they  have  certainly  man- 
aged the  business  and  property  as  owners,  is  all  that  might 
be  criticised. 

The  application  of  f8,000  of  the  stock  to  the  payment 
of  this  mortgage,  and  of  $2,000  to  the  wives  for  their 
dower  interest  in  this  land,  whose  value,  defendants  say, 
is  overestimated  by  plaintiffs'  witnesses  at  f5,000,  are  the 
circumstances  that  seem  to  bear  hardest  upon  the  de- 
fendants. Mr.  Hubbard's  statement  above,  that  the  main 
object  of  incorporating  was  to  dispose  of  the  indebtedness 
to  his  father,  shows  that  if  such  indebtedness  was  spu- 
rious, the  entire  transaction  must  be  held  to  be  tainted 
with  fraud.  If  this  f5,000  indebtedness  can  be  reasonably 
upheld  on  the  testimony,  the  fact  that  the  incorporation 
has  made  no  difference  in  the  management  and  control  of 
the  business  and  property,  and  that  it  was  done  to  pro- 
vide for  the  direct  indebtedness  of  the  firm,  and  left  only 
the  brothers'  interest  in  the  corporate  stock  to  answer  for 
these  security  notes,  should  not  be  held  to  vitiate  the  whole 
corporation. 
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Has  the  requirement  that  in  transactions  between  rel- 
atives good  faith  must  be  clearly  shown  where  the  result 
of  such  transaction  is  to  protect  such  relatives  at  the  ex- 
pense of  other  creditors  been  met  in  this  case?  One  of  the 
sons  says  that  about  twenty  years  ago  $500  were  borrowed 
at  one  time  which  he  knows  of;  that  other  sums  whose 
amount  he  does  not  know  were  obtained  from  time  to 
time  during  the  earlier  years  of  Hubbard  Bros,  in  Ne- 
braska. No  accounts  were  kept  and  no  note  given.  In 
1892,  when  the  firm  was  getting  embarrassed,  a  |5,000  note 
was  given.  Some  interest  is  indorsed  as  paid,  but  none 
tor  1896.  In  1897  a  mortgage  is  given  for  |5,000  and  the 
next  year  it  was  taken  up  wdth  the  $8,000  of  stock  in 
the  corporation  of  Hubbard  Bros.  The  father's  recol- 
lection was  taken  as  to  the  amount  of  the  indebtedness  in 
1892. 

Counsel  for  defendants  say  that  this  evidence  is  not 
contradicted.  Counsel  for  appellants  say  that  it  needs  no 
contradiction  because  it  is  not  sufficient  to  uphold  a  mort- 
gage to  a  father.  The  former  opinion  says  it  is  not  "sat- 
isfactory." It  is  not  so  to  us,  but  it  was  to  the  trial  court. 
We  are  not  entirely  convinced  that  the  trial  judge  was 
wrong.  He  saw  this  witness,  whose  statements  seem 
frank  enough  in  their  own  confession  of  incompleteness 
and  lack  of  definite  knowledge.  He  had  better  opportunity 
than  we  to  determine  as  to  the  truth  ^of  this  claim  of  a 
general  indebtedness  to  the  father,  and  of  good  faith  in 
making  the  note  of  1892,  and  the  mortgage  of  1897.  If 
this  indebtedness  w^as  genuine,  appellants  should  be  re- 
quired to  find  and  apply  the  corporate  stock  held  by  their 
debtors  and  not  disturb  the  arrangement  for  its  payment. 
In  truth,  the  witness'  lack  of  candor  in  locating  the  stock 
and  his  apparent  desire  to  avoid,  as  far  as  possible,  a  clear 
statement  as  to  where  or  how  it  could  be  reached  is  a  cir- 
cumstance against  him  which  should  have  weighed 
strongly  with  the  trial  judge  and  no  doubt  did.  Without, 
however,  an  entire  assurance  that  the  district  court  was 
wrong,  its  finding  of  fact  should  not  be  disturbed. 
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It  is  recommended  that  the  former  judgment  be  adhered 
to.  '    »  . 

KiRKPATRiCK  and  LoBiNGiER,  CO.,  concur. 

Former  judoment  adhered  to. 

Note. — ^A  second  rehearing  in  the  above  cause  was  granted  and  upon 
submission  an  opinion  was  filed,  November  18,  1903,  by  the  court  in 
which  the  former  judgments  of  affirmance  were  adhered  to.  This 
ophiion  is  reported  in  97  N.  W.  Rep.,  1118.— Refobteb. 


Union  Pacific  Bailroad  Company  v.  Sarah  N. 

Stanwood. 

Filed  June  4,  1902.    No.  11,619. 
Commissioner's  opinion.    Department  No.  3. 

Note. — ^The  first  opinion  in  this  case  is  by  Ames,  C,  with  a  dissent- 
ing opinion  by  Duffie,  C,  and  the  Judgment  of  the  district  court  is 
reversed  and  remanded  for  a  new  trial.  A  rehearing  was  afterwards 
granted  and  npon  a  resubmission  an  opinioti  was  written  by  Pound, 
C,  in  which  he  recommends  a  reversal  of  the  former  opinion  and  an 
affirmance  of  the  Judgment  below.  In  an  opinion  per  curiam  the 
opinion  of  Pound,  C,  and  the  dissenting  opinion  of  Duffie,  C,  are 
adopted  as  correctly  stating  the  law  upon  the  points  discussed,  and 
the  other  points  involved  in  the  case  are  held  to  be  correctly  disposed 
of  in  the  first  opinion,  which  was  written  by  Ames,  C.  The  recom- 
mendation of  Pound,  C,  is  adopted  and  the  Judgment  of  the  court 
below  affirmed.  This  final  opinion  was  filed  February  17,  1904,  and 
all  the  above-mentioned  opinions  will  be  reported  together  in  the 
official  reports. — Repobteb. 


Estate  of  John  Fitzgerald,  Deceased,  and  Mary  Fitz- 
gerald, Administratrix  of  said  Estate,  v.  Union 
Savings  Bank  of  Lincoln,  Nebraska. 

Filed  June  4,  1902.    No.  11,659. 

Commissioner's  opinion.    Department  No.  2. 

Cknporations:  Stock  Subscbiption :  Limitation:  Claim  Against  Es- 
tate. Estate  of  Fitzgerald  v.  Union  Savings  Bank,  65  Neb.,  97, 
90  N.  W.  Rep.,  994,  followed  in  a  case  of  the  same  nature. 
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Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 

James  Manahan  and  T.  J.  Doyle,  for  plaintiffs  in  error. 
Lamhertaon  d  Hall,  contra. 

Pound,  C. 

This  case  involves  the  same  facts  as  Estate  of  Fitzgerald 
17.  Union  Savings  Bank,  65  Neb.,  97,  90  N.  W.  Bep.,  994. 
For  the  reasons  stated  in  that  case,  we  recommend  that 
the  judgment  be  affirmed. 

Barnes  and  Oldham,  CC,  concur. 

Affirmed. 


Friedericke  Lau,  appellant,  v.  Johanna  C.  Blomberg  bt 

AL.,  appellees. 

Filed  June  4,  1902.    No.  11,681. 
Commissioner's  opinion.    Department  No.  1. 

1.  Appeal  and  Error:    Appeal:    Review  of  Conduct  of  Action  in  Trial 

CouBT.  An  appeal  does  not  bring  up  for  review  errors  in  the  con- 
duct of  the  action  in  the  court  below. 

2.  BUls  and  Notes :   Payment  I ndobsed  by  Mistake:   Effect:   Erasure. 

Indorsements  of  payment  entered  by  mistake  or  inadvertence  on  a 
note  do  not  become  a  part  of  the  instrument  and  their  erasure 
does  not  avoid  the  note. 

3.  Bills  and  Kotes:    Payment  Indorsed  by  Mistake:    Appucation  or 

Payment.  An  indorsement  of  a  payment  on  a  note  made  without 
the  maker's  knowledge  or  assent  is  not  an  Irrevocable  application 
of  the  payment  to  that  note  where  the  payee  also  holds  other 
obligations  against  the  payor. 

Appeal  from  the  district  court  for  Saunders  county. 
Tried  below  before  Sounborger,  J.  Reversed  and  decree 
entered. 

Willard  E.  Steicart  and  Good  &  Slanm,  for  appellant 
L.  E.  Gruvcr,  contra. 
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Hastings,  C. 

• 

This  is  an  appeal  from  decree  of  the  district  court  for 
Saunders  county  dismissing  the  plaintiff's  claim  for  fore- 
closure of  a  mortgage  on  the  ground  that  there  have  been 
fraudulent  alterations  in  the  note,  which  the  mortgage 
was  given  to  secure,  by  the  effacing  of  certain  indorse- 
ments on  the  back  of  it. 

January  16,  1899,  Charles  J.  Blomberg,  deceased,  prior 
to  the  commencement  of  this  action,  was  indebted  to  Hans 
P.  Lau  in  the  sum  of  f 949.96  for  merchandise;  he  executed 
at  that  date  to  Lau  a  demand  note  for  that  amount  and 
a  note  for  f400,  together  with  a  mortgage  upon  real  estate 
in  Saunders  county  to  secure  the  latter,  on  which  this 
action  is  bronght.  At  the  same  time  he  made  another  note 
for  $549.96  in  Iran's  favor.  The  two  smaller  notes  were  for 
the  same  indebtedness  as  the  first;  the  $400  note,  like 
both  the  others,  bore  interest  at  ten  per  cent,  per  annum. 
It  matured  January  18,  1896. 

April  5, 1898,  a  petition  to  foreclose  the  mortgage  secur- 
ing the  f  400  note  was  filed  in  Saunders  county  by  Helene 
Lau  as  executrix;  May  2,  1898,  answer  and  cross-petition 
of  Anderson  and  Almquist,  praying  for  a  foreclosure  on. 
a  mortgage  on  the  same  property  given  by  Blomberg  in 
fheir  favor  to  secure  foOO  and  interest  from  September  11, 
1896,  was  filed  in  the  same  action.  On  Mav  17  trial  was 
had  on  plaintiff's  pt^tition  and  the  answer  of  Anderson  and 
Almquist  and  the  default  of  Johanna  Blomberg,  execu- 
trix, and  of  the' heirs  of/C.  J.  Blomberg.  A  decree  was 
entered  foreclosing  the  plaintiff's  mortgage  for  the  sum 
of  fSST.Sf'  as  a  fir^^t  lien,  and  Anderson  and  Almquist's 
mortgage  for  $583  as  a  second  lien,  and  ordering  sale  of 
the  mortgageil  prcni'scH.  On  the  saiqe  date,  Johanna 
Blomberg,  executrix,  filed  a  request  for  stay.  Sale  was 
had  on  this  decree  in  March,  1899,  and  the  property  bid 
in  by  Almquist  and  Anderson. 

April  14, 1899,  Johanna  Blomberg,  Victor  Anderson  and 
C,  H.  Almquist  filed  a  petition  to  vacate  the  decree,  setting 
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out  that  Blomberg  died  early  in  1897 ;  that  the  defendants 
named  had  no  personal  knowledge  regarding  plaintiff's 
claim;  that  they  made  diligent  inquiry  and  were  informed 
that  nothing  had  been  paid  on  the  note;  that  the  note 
introduced  by  plaintiff  in  evidence  had  shown  no  indorse- 
ments and  decree  was  entered  for  the  amount  apparently 
due  on  it;  that  the  defendant,  Johanna  Blomberg,  suppos- 
ing the  decree  was  correct,  requested  a  stay  of  order  of 
sale ;  that  at  the  expiration  of  the  stay  Anderson  and  Alm- 
quist  procured  order  of  sale  '^nd  the  property  was  sold  to 
them  March  28,  1899,  for  |700,  which  was  its  reasonable 
market  value,  and  on  that  day  they  discovered,  upon  a 
close  examination  of  the  note,  the  fact  that  there  were  in- 
dorsements upon  it  aggregating  f  156.67,  all  made  prior  to 
March  14, 1896 ;  that  opaque  paper  was  neatly  pasted  over 
the  indorsements  and  rendered  them  invisible  to  the  naked 
eye  in  the  ordinary  course  of  business  and  that  thereby 
the  note  was  materially  altered  and  rendered  void;  that 
defendants  had  used  diligence  but  acquired  no  knowledge 
of  such  alterations  prior  to  March  28, 1899,  and  asked  that 
the  decree  be  set  aside.  August  7,  1899,  the  default  of 
Helena  Lau,  executrix,  was  entered  to  this  petition,  a 
finding  made,  simply,  that  defendants'  petition  should  be 
sustained  and  the  decree  set  aside,  and  the  decree  was  set 
aside.  December  18,  1899,  a  decree  was  entered  dismiss- 
ing the  action  brought  by  Helene  Lau,  foreclosing  Ander- 
son and  Almquist's  mortgage  and  directing  its  payment 
out  of  the  proceeds  of  the  sale  already  had  and  that  the 
remainder  of  such  proceeds  be  paid  to  Johanna  Blomberg. 
December  19,  Friedericke  Lau  appeared  and  objected  to 
the  jurisdiction  of  the  court  and  moved  the  court  to  set 
aside  the  decree  of  December  18,  because  she  was  the  sole 
party  in  interest  in  the  note  and  mortgage  sued  ui)on  by 
Helene  Lau,  having  such  interest  after  the  first  decree  and 
before  June  10,  1899;  second,  because  no  summons  had 
ever  been  served  upon  her  on  the  petition  for  new  trial; 
and  third,  asking  the  court  to  set  aside  the  order  confirm- 
ing the  sale  of  the  premises  for  the  same  reasons.     The 
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decree  of  December  18  was  set  aside  and  Priederieke  Lau 
allowed  to  plead  by  January  1,  1900.     Some  time  subse- 
quently, the  date  not  appearing  in  the  record,  a  motion 
was  made  by  the  defendants,  Blomberg,  Anderson  and 
Almquist,  to  set  aside  this  last  action  of  the  court,  and  on 
January  22,  1900,  the  order  of  December  19,  1899,  was 
set  aside;  Friedericke  Lau,  residuary  legatee,  was  substi- 
tuted for  Helene  Lau  as  plaintiff.     On  the  same  day 
Friedericke  Lau  filed  her  motion  to  vacAte  and  set  aside  the 
decree  of  December  18,   1899,  because  neither  she  nor 
Helene  Lau  had  had  any  notice  of  the  pendency  of  the 
proceedings  to  obtain  a  new  trial  or  that  any  such  new 
trial  had  been  granted  on  August  7, 1899;  second,  because 
the  decree  of  December  18  was  rendered  without  any 
default  being  first  taken;  third,  because  the  decree  of 
December  18  was  based  upon  the  order  of  August  7, 
1899,  granting  a  new  trial,  which  last  was  irregularly  ob- 
tained in  that  it  was  upon  a  petition  filed  after  a  decree 
of  foreclosure,  after  stay  taken,  and  the  sale  of  the  mort- 
gaged premises,  upon  which  petition  no  summons  was  is- 
sued until  more  than  one  year  from  date  of  the  original 
decree  and  no  summons  ever  served  on  Friedericke  Lau 
OP  Helene  Lau;  fouith,  because  plaintiff  had  a  valid  lien 
mpon  the  mortgaged  premises  which  had  merged  in  the 
first  decree  of  foreclosure.    On  the  same  day  Friedericke 
Lau,  substituted  as  plaintiff,  filed  a  "special  pleading" 
denying  the  fraudulent  alterations;  setting  out  the  facts 
as  to  her  claim,  death  of  H.  P.  Lau,  appointment  of  Helene 
Lau  as  executrix,  the  instituting  of  the  original  foreclosure 
proceedings,    obtaining    the    decree,    request    for    stay, 
praecipe  for  order  of  sale  by  Anderson  and  Almquist,  sale 
of  premises  to  them  for  $700 ;  that  they  had  paid  no  part 
of  it;  their  petition  in  connection  with  Johanna  Blom- 
berg for  her  trial ;  that  summons  was  issued  May  5,  1899, 
returned  not  served ;  that  on  June  3  another  summons  was 
ifi»ued  on  that  i)etition  which  was  delivered  to  the  sheriff 
of  Lancaster  county  June  9,  1899,  and  indorsed  by  him 
served  personally  on  Helene  Lau,  executrix,  and  on  June 
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11  mailed  to  defendant's  attorney,  and  on  June  20,  1899, 
long  after  its  return  day,  filed  in  the  clerk's  office;  that 
service  of  summons  was  not  had  upon  the  substituted 
plaintiff  op  upon  Helene  Lau;  that  the  petitioners  had 
full  knowledge  of  the  memorandum  on  the  back  of  the 
f400  note  at  the  time  it  was  offered  in  evidence ;  that  the 
items  on  the  back  of  the  note  were  properly  credited  upon 
the  1949.96  note  to  which  the  f400  note  was  merely  col- 
lateral security;  that  the  payments  were  all  properly  in- 
dorsed upon  the  $949.96  note;  that  the  petition  for  the 
new  trial  was  entirely  insufficient  to  support  the  order 
entered  upon  it;  that  it  contains  no  allegation  of  diligence; 
that  the  alleged  discovery  of  the  memorandum  on  the 
f400  note  is  immaterial  and  would  have  been  of  no  value, 
because  they  represented  no  payment  on  that  note ;  asking 
that  all  subsequent  proceedings  be  set  aside  and  the 
original  decree  be  reinstated  and  carried  into  effect.  This 
application  was  sustained  to  the  extent  that  the  judgment 
by  default  of  December  18,  1899,  was  again  vacated  and 
the  case  set  for  hearing  upon  its  merits ;  the  costs  of  the 
term  were  taxed  to  plaintiff,  to  which  she  excepted. 

April  14,  trial  was  had  upon  this  last  petition  of  the 
plaintiff,  answer  of  defendants  and  reply  of  plaintiff  and 
the  evidence,  and  the  court  found  for  the  defendants  and 
against  the  plaintiff ;  found  the  facts  as  to  the  execution 
of  the  notes  as  above  stated  and  found  that  H.  P.  Lau, 
in  his  lifetime,  or  someone  authorized  by  him,  with  the 
consent  of  C.  J.  Blomberg,  in  his  lifetime,  indorsed  certain 
payments  to  the  amount  of  $156.62  on  the  $400  note ;  that 
these  indorsements  were  covered  with  opaque  yellow 
paper  so  as  to  obliterate  them;  that  this  was  done  by 
Helene  Lau  or  by  H.  P.  Lau  in  his  lifetime  or  by  their 
procurement,  with  intent  to  defraud;  that  the  indorse- 
ments became  a  part  of  the  note;  that  their  obliteration 
was  a  material  alteration  and  avoided  the  note  and  mort- 
gage and  that  no  action  would  lie  to  foreclose  the  latter, 
and  dismissing  plaintiff's  cause  of  action. 

April  28,  plaintiff  filed  a  motion  to  set  aside  this  decree 
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and  for  leave  to  file  motion  for  new  trial,  for  reasons 
set  out  in  affidavit.    The  accompanying  affidavit  of  Charles 
H.  Slama  is  that  he  is  one  of  the  associated  attorneys, 
resident  of  Wahoo;  that  W.  E.  Stewart  is  a  resident  of 
Lincoln  and  one  of  the  attorneys  for  the  plaintiff;  that 
i^ithin   two  days  after  the   trial   Stewart   forwarded   a 
motion  for  new  trial,  with  twenty -eight  assignments  of 
error,  to  Good  and  Slama  requesting  that  it  be  filed  if 
decree  was  against  plaintiff;  that  the  motion  was  received 
April  4,   1900;  that  the  court  took  the  decision   under 
advisement  and  rendered  no  decree  until  April  14,  1900; 
that  such  action  of  the  court  was  without  notice  to,  or 
the  knowledge  or  presence  of,  plaintiff's  attorneys  or 
either  of  them;  that  on  April -7,  the  court  informed  plain- 
tiflf's  attorneys  that  decree  would  be  rendered  in  the  above 
case;  that  on  their  appearance  the  court  stated  that  a 
request  had  been  made  for  special  findings  of  law  and  fa(*t 
and  decree  could  not  be  rendered  for  a  few  davs ;  that  as 
soon  as  such  findings  were  prepared  they  should  b{»  in- 
formed; that  the  court  was  not  in  regular  session  after 
April  4,  nor  every  day  in  attendance  at  the  (*ourt  house 
but  had  not  adjourned;  that  during  several  days,  from 
April  4  to  14,  no  business  was  transacted  by  the  court 
and  the  plaintiff's  attorneys  learned  for  the  first  time  (m 
April  23,  of  the  rendition  of  the  decree,  nine  days  after 
it  was  filed;  that  it  was  then  too  late  to  file  motiim  for 
new  trial,  which  motion  would  have  been  filed  for  new 
trial   if  plaintiflf's  attorneys  had  had  knowledge  of  the 
rendition  of  the  decree.    This  motion  and  applicaticm  was 
oveiTuled  and  supersedeas  bond  fixed  and  given  in  the 
sum  of  1600. 

It  is  BOW  urged  that  there  is  no  competent  evidoiicc*  in 
support  of  the  final  decree;  th^t  the  refusal  of  Icnve  to 
file  motion  for  new  trial  was  an  abuse  of  discretion;  that 
decree  is  without  finding,  general  or  special,  in  favor  of 
defendants;  that  the  new  trial  proc(»odings  w(»re  not  in- 
stituted within  one  year  of  the  original  d(»cre(»;  that 
Helene  Lau  was  not  executrix  when  the  new  trial  pro- 
13 
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cewUnp^  were  commenced ;  that  the  petition  for  new  trial 
is  insufficient  to  confer  jurisdiction  of  the  subject-matter 
or  to  support  the  decree  for  a  new  trial. 

The  last  subject  of  complaint  it  is  hardly  worth  while 
to  discuss.  The  proceedings  to  obtain  a  new  trial  seem 
to  have  been  based  ui)on  section  318  of  the  Code  of  Civil 
Procedure  or  upon  subdivision  four  of  section  602.  In 
either  event,  such  proceeding  seems  not  to  *be  properly 
classed  as  an  independent  action  and  not  appealable.  Ilcr 
V.  Darnell,  5  Neb.,  192. 

If  no  appeal  would  lie  directly  from  the  action  of  the 
court  in  granting  the  new  trial,  it  is  hard  to  see  how  the 
rightfulness  of  the  court's  action  in  regard  to  it  can 
be  reviewed  on  this  appeal  from  the  final  decree.  At 
most,  the  action  of  the  court  was  .erroneous.  An  im- 
mediate review\  on  error  is  provided,  but  the  appeal  in 
equity  is  not  a  proceeding  to  correct  errors.  Ainfiworth 
V.  Taylor,  53  Neb.,  484. 

The  appeal  in  this  case,  as  in  the  one  last  cited,  must 
be  taken  as  a  waiver  of  errors  and  a  declaration  that 
plaintiff  "is  content  to  retry  the  cause  in  the  supreme 
court  upon  the  evidence''  submitted  below.  The  petition 
for  a  new  trial  seems  not  to  have  set  forth  facts  sufficient 
to  show  a  defense.  It  does  not  allege  any  payments  upon 
plaintiff's  mortgage.  It  refers  to  the  covering  of  the  in- 
dorsements as  a  "wrongful  and  fraudulent  material  alter- 
ation" but  entirely  fails  to  allege  the  facts  necessary  to 
make  it  so.  The  finding  on  this  petition  does  not  in  terms 
"adjudge"  that  there  is  a  prinia  fade  defense  to  the  action. 
As  no  defense  is  set  out  in  the  petition,  it  is  hard  to  see 
how  a  mere  finding  that  the  petition  should  be  sustained 
can  be  construed  as  such  an  adjudication.  Section  606  of 
the  Code  seems  to  require  such  an  adjudication  and  variouB 
dicta  of  this  court  have  affirmed  its  necessity.  Oilbert  v. 
Marrow,  54  Neb.,  77;  Baldwm  v.  Burty^  Neb.,  at  page 
293;  Thompson,  v.  Sharp,  17  Neb.,  69;  Oilcreat  v.  7f anther, 
47  Neb.,  58;  Wcsteryi  Assurance  Co,  v.  Klein,  48  Neb., 
904;  Bankers  Life  hiswrance  Co,  v.  liobhins,  53  Neb.,  44  j 
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Clark  V.  Charles^  55  Neb.,  at  page  207.  If  an  appeal  in 
this  courts  however,  is  to  be  merely  a  re-examination  of 
the  issues  upon  the  admitted  evidence  and  the  record, 
any  error  in  granting  the  new  trial  must  be  deemed  waived. 
The  same  is  true  as  to  the  other  complaints,  except  as 
to  the  weight  of  the  evidence. 

That  evidence  seems  clearly  insufficient  to  sustain  a 
finding  that  the  payments  represented  by  these  indorse- 
ments were  made  on  this  (400  note.  These  payments,  as 
far  as  the  evidence,  aside  from  the  indorsements  them- 
selves, shows,  were  made  upon  the  general  indebtedness 
represented  by  the  f  949.96  note  which  first  came  due.  The 
indorsements  on  the  |400  note  were  merely  proof,  as  far 
as  they  went,  that  the  payment  had  been  applied  on  this 
note.  Presumptively,  they  were  indorsed  with  Blomberg^s 
consent  and  by  agreement  of  the  parties.  Chamberlain  r. 
ChamberhUfiy  116  111.,  480;  Oiddings  v.  McCumheVy  51  111. 
App.,  373;  Norcro88  v.  Theurer^  3  Rob.  [La.],  375;  Morris 
V.  M orris y  5  Mich.,  171.  This  presumption,  however,  might 
be  rebutted  by  competent  evidence  showing  accident  or 
mistake  in  the  indorsement  Tubh  v.  Madding^  1  Minor 
[AlaT],  129;  McDaniels  v.  Lapham,  21  Vt,  222;  Tobcy  v. 
Barber,  5  Johns.  [N.  Y.],  63;  Morris  v.  Morris,  5  Mich., 
171. 

That  the  fraudulent  erasure  of  such  an  indorsement 
ought  to  be  held  to  avoid  the  note  is  perhaps  true,  but 
we  are  unable  to  find  any  case  that  gives  such  effect  to 
erasure  of  indorsements  of  payments.  There  are,  on  the 
contrary,  cases  holding  such  an  indorsement  a  mere  re- 
ceipt and  no  part  of  the  instrument  itself,  and  the  oblitera- 
tion of  it  would  not, ^therefore,  avoid  the  note.  Kimball 
V.  Lamsofir^  2  Vt,  at  page  142,  citing  State  v.  McLeran, 
1  Aiken  [Vt],  313;  Comnionioealth  v.  Ward,  2  Mass.,  397. 

In  both  Oiddings  v.  McCumber,  51  111.,  App.,  373,  and 
Kimball  v.  Lamson,  supra,  the  effect  of  finding  the  erasure 
of  an  indorsement  of  payment  is  discussed  and  held  to 
be  simply  to  entitle  the  maker  to  have  the  sums  rightfully 
indorsed  go  in  reduction  of  the  amount  of  the  note. 
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The  cases  cited  in  the  books  as  to  alterations  of  indorse- 
ments avoiding  notes  seem  to  refer  to  a  technical  indorse- 
ment for  the  purpose  of  transfer,  and  even  this  is  deemed 
no  part  of  the  instrument  as  to  the  original  parties  and 
prior  indorsers.  Kennon  v.  McRea,  7  Port  [Ala.],  175; 
Curry  v.  Bcmk  of  Mobile^  8  Port  [Ala.],  360;  Gommorir 
wealth  V.  Ward  J  2  Mass.,  397;  Warner^  s  Executors  v. 
Spencer^  7  J.  J.  Marsh.  [Ky.],  341;  McDamels  v.  Laplvam, 
21  Vt,  222.  The  last  two  cases  hold  indorsements  of  pay- 
ments no- part  of  the  note,  but  mere  receipts.  To  the  same 
effect  is  Tdbey  v.  Barber ^  5  Johns.  [N.  Y.],  68;  Daniels, 
Negotiable  Instruments,  section  1396. 

The  mere  writing  of  an  indorsement  on  the  back  of  a 
note  of  the  amount  jmid,  where  the  maker  had  no  notice 
of  it,  would  not  seem  to  be  an  irrevocable  application  of 
the  money  so  indorsed  to  the  discharge  of  the  instrument. 
The  citation  of  Daniels,  Negotiable  Instruments,  section 
1251,  by  defendant  in  error  to  the  proposition  that  snch 
indorsement  would  constitute  an  irrevocable  application 
is  not  fortunate.  In  all  cases  cited  by  Daniels  to  this 
proposition  the  application  was  with  notice  to  the  debtor, 
und  the  author's  note  is  to  the  effect  that  where  the  debtor 
had  no  notice  of  the  application,  the  rule  is  otherwise; 
citing  Hankey  v.  Hunter^  2  Peake  [Eng.],  107.  In  Mayor 
of  Alexandria  v.  Patten^  4  Oranch  [U.  S.],  316,  Chief 
Justice  Marshall  held  it  error  to  instruct  a  jury  that 
application  by  the  creditor  must  be  recent  after  the  pay- 
ment He  thought  its  application  remained  in  the  payee's 
control,  after  payment  without  application,  till  the  action 
of  the  payee  was  assented  to  by  the  debtor. 

The  evidence  in  this  case  is  that  Blomberg  was  notified 
of,  and  assented  to,  an  application  of  these  payments  upon 
the  large  note.  This  is  not  denied  and,  if  true,  there  was 
no  wrong  in  taking  them  oflf  the  $400  note.  If  there  was 
no  application  by  the  parties,  the  law  would  put  them 
on  the  large  note.  Daniels,  Negotiable  Instruments,  sec- 
tion 1252. 

The  indorsement  as  to  "Collateral  Acct,"  which  was 
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also  covered,  is  mentioned  neither  in  the  petition  for  a 
new  trial  nor  in  the  amended  answer.  It  seems  not  ma- 
terial to  the  rights  of  the  parties.  It  might  become  so  if 
the  principal  note  should  be  paid,  but  there  is  no  claim  of 
such  payment. 

For  the  reason  that  the  evidence  at  the  final  trial  does 
not  disclose  a  defense  even  to  the  extent  of  the  amount 
of  the  indorsements,  it  is  recommended  that  the  final  decree 
of  the  district  court  be  reversed,  and  a  decree  entered  in 
favor  of  plaintiff  for  f690  and  costs,  and  on  payment  of 
same  the  title  in  the  mortgaged  premises  be  quieted  and 
confirmed  in  defendants,  Almquist  and  Anderson,  under 
their  purchase  of  March  18,  1899. 

Day  and  Kirkpatrick,  CC,  concur. 

The  final  judgment  of  the  district  court  is  reversed  and 
decree  of  foreclosure  entered  in  plaintiff's  favor  in  the 
sum  of  f  690  and  costs,  and  on  the  payment  of  the  same 
the  title  in  the  mortgaged  premises  is  quieted  and  con- 
firnuHl  in  defendants,  Almquist  and  Anderson,  under  their 
purchase  of  ifarch  18,  1899. 

Reversed  and  decree  entered. 


James  L.  Browne,  appellant,  v.  Pat^line  Croft  bt  al., 

appellees. 

Filed  June  4,  1902.    No.  11,695. 

Commissioner's  opinion.    Department  No.  3. 

Appeal  and  Error:  Pboceedino  to  Obtain  New  Tbial  in  Equity:  Ap- 
peal. A  final  order  by  a  district  court  mad^in  a  statutory  pro- 
ceeding, under  section  602  et  seq.  of  tlie  Code,  to  obtain  a  new 
trial  in  an  action  in  equity,  is  not  reviewable  by  this  court  upon 
appeal. 

Appeal  from   the  district  court  for   Douglas  county. 
Tried  below  before  Fawcett,  J.   Appeal  dism^sHed, 

W.  A.  Saunders,  for  appellant. 

Charles  Ogden  and  Joel  W.  West,  contra. 
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Ames,  C. 

The  app/ellant,  James  L.  Browne,  obtained  a  decree  in 
the  district  court  for  the  foreclosure  and  sale  of  certain 
real  property  for  the  satisfaction  of  certain  alleged  liens 
thereon.  Afterwards  the  appellees,  Pauline  Croft  and 
John  T.  Croft,  applied  to  the  court  by  petition  under 
section  602  et  8cq.  of  the  Code,  for  an  order  vacating  the 
judgment  and  granting  a  new^al  because  of  unavoidable 
casualty  depriving  the  petitioners  of  an  opportunity  to 
defend.  After  a  hearing  the  prayer  of  the  petition  was 
granted.  From  this  latter  judgment  or  order  the  plaintiff 
appealed  to  this  court.  The  appellees  move  to  dismiss  the 
appeal.  It  is  quite  clear  that  the  motion  should  be 
granted.  The  proceeding  sought  to  be  reviewed  is  purely 
statutory  and  presents  no  matter  of  equitable  cognizance 
of  which  this  court  can  acquire  jurisdiction  by  appeal. 
This  proposition  seems  to  us  too  clear  to  require  the 
citation  of  authorities  in  its  support  or  any  extended  argu- 
ment. 

It  is  recommended  that  the  appeal  be  dismissed. 

DuFFiE  and  Albert,  CO.,  concur. 

Appeal  dismissed. 
Opinion  on  rehearing  follows. 


James  L.  ^uownb,  appellant,  v.  Pauline  Croft  B?r  al., 

APPELLEES. 

Filed  Januaby  21,  1903.    No.  11,695. 

Commissioner's  opinion.    Department  No.  1. 

Appeal  and  Error:  Obdeb  Opening  Decbbe:  Final  Obdbb.  "There 
can  not  be  a  review  of  an  order  of  the  district  court  opening  a 
judgment  and  permitting  an  answer  to  be  filed  in  the  case  until 
there  has  been  a  further  order  or  Judgment  in  its  nature  final." 
Merle  d  Heaney  Mfg,  Co.  v,  Wallace,  48  Neb.,  896. 

Beheabing  of  case  reported  ante,  page  133. 
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Appeal,  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcett,  J.  Former  judgment  of 
dis7niJisal  adhered  to. 

W.  A .  Saunders,  for  appellant. 

Charles  Ogden  and  Joel  W.  West,  contra, 

Hastings,  C. 

This  is  a  rehearing  of  the  case  which  appears  ante, 
page  133,  and  in  91  N.  W.  Rep.,  177.  It  was  there  dis- 
missed on  the  ground  that  it  was  not  appealable  for  the 
reason  that  it  presented  no  question  of  equitable  cogni- 
zance, but  was  merely  a  statutory  proceeding.  A  rehear- 
ing has  been  allowed  presumably  on  the  authority  of 
Morse  &  Co,  v.  Engle,  26  Neb.,  247.  That  case  holds  dis- 
tinctly that  an  application  to  open  a  decree  such  as  we 
have  here  is  not  a  new  action,  but  a  proceeding  in  the 
original  one.  The  action  on  it  is  therefore  to  be  considered 
as  taken  in  the  original  equity  case  and,  if  final,  is  ap- 
pealable. As  stated  in  the  former  opinion,  the  action 
was  originally  brought  to  foreclose  tax  liens;  a  decree 
by  default  was  entered;  a  petition  was  filed  by  the  de- 
fendant, Croft,  to  open  that  decree 'under  section  602  of 
the  Code;  a  demurrer  to  Croft's  petition  was  filed,  which 
was  overruled,  and  the  decree  vacated  and  Croft  given 
leave  to  answer  in  the  original  action.  Plaintiff  excepted 
to  such  action,  declined  to  plead  to  the  petition  to  vacate, 
and  attempted  to  take  an  appeal  from  the  order  opening 
the  decree  and  allowing  Croft  to  answer.  The  former 
opinion  seems  to  have  been  correct  in  finding  that  the 
appeal  .should  be  dismissed. 

The  ground  on  which  it  is  claimed  that  the  appeal  will 
lie  is  that  the  petition  to  vacate  is  merely  an  ancillary 
proceeding  in  the  original  action  and  a  final  order  in  such 
proceeding  is  a  final  order  in  the  original  acti  n.  Tried 
by  such  a  test,  the  order  in  question  is  not  a  final  one. 
It  merely  vacates  the  decree  and  allows  Croft  to  answer 
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and  leaves  the  original  action  undetermined  in  the  trial 
court.  Considered  as  an  order  in  the  original  action,  the 
opening  of  the  judgment  and  permitting  Croft  to  answer, 
is  anytliing  but  final.  Such  is  the  holding  in  Merle  d 
Hcaney  Mfg.  Co.  v.  Wallace,  48  Neb.,  886.  The  holding 
in  Iler  v.  Darnell,  5  Neb.,  192,  and  Morse  &  Co.  v.  Englc. 
26  Neb.,  247,  does  not  militate  against  this  view.  In 
each  of  those  cases  the  appeal  was  by  defendant  and  the 
order  appealed  from  must  therefore  have  been  a  denial  of 
the  right  to  open  and  consequently  final.  Evidently  the 
same  rule  must  be  applicable  to  an  equity  case  on  appeal 
as  to  a  law  case  on  error.  The  same  thing  is  reviewable  in 
each  case,  namely,  "the  judgment  rendered  or  final  order 
made."  If,  as  the  case  of  Merle  &  Heaney  Mfg.  Co,  v. 
Wallace  decides,  an  order  vacating  a  judgment  and  per- 
mitting an  answer  is  not  final  in  a  law  case,  it  can  not  be 
more  so  in  an  equity  case. 

It  is  recommended  that  the  judgment  of  dismissal  here- 
tofore rendered  in  this  case  be  adhered  to,  for  the  reason 
that  the  order  sought  to  be  appealed  from  is  not  final  as 
to  the  original  foreclosure  case,  in  which  alone  the  appeal 
is  allowed. 

KiRKPATRiCK  and  LoBiNGiER,  CC,  concur. 

Former  judgment  of  dismissal  adhered  to. 


The  Ooitiuer  Printing  &  Publishing  Company  v. 

Charles  F.  Wilson. 

Filed  June  4,  1902.    No.  11,719. 
Commissioner's  opinion.    Department  No.  3. 

1.  Work  and  Labor:    Sufficienct  of  EvmsNCE.    Evidence  examined, 

and  held  to  support  the  verdict  of  the  Jury. 

2.  Trial:    Misconduct  of  Counset.:    Appeal  and  Exrob.     If  counsel, 

against  objection,  persevere  in  arguing  to  the  Jury  upon  pertinent 
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facts  not  before  the  jury  and  expressly  e;ccluded  by  the  court, 
this,  on  exception  duly  taken,  may  be  ground  for  a  new  trial,  or 
for  a   reversal. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Reveised. 

J.  A.  Brown,  for  plaintiff  in  error. 

Frank' J.  Kelley,  contrn, 

DUFFIE,  C. 

The  defendant  in  error  commenced  this  action  to  re- 
cover from  the  plaintiff  in  error  the  reasonable  value  of 
his  services  for  work  performed  as  a  printer  and  type- 
setter during  the  month  of  June,  1899.    It  is  alleged  that 
the  services  were  reasonably  worth  the  sum  of  twenty-five 
cents  per  hour,  and  a  recovery  is  asked  on  tliat  basis.  The 
answer  alleges  that  the  plaintiff  and  defendant  are  each 
members  of  the  Lincoln  Typographical  Union  No.  209; 
that  in  becoming  members  of  said  union  each  agreed  to 
abide  by  the  scale  of  prices  to  be  paid  for  type-setting  as 
fixed  by  said  union;  that  said  union  had  fixed  a  scale  of 
prices  to  be  paid  for  type-setting;  that  said  scale  of  prices 
provides  that  compositors  of  weekly  newspapers  shall  re- 
ceive twenty-five  cents  per  1,000  ems  of  type  set;  that  the 
work  done  by  plaintiff  for  defendant  was  on  defendant's 
weekly  newspaper  and  amounted  to  not  more  than  10,400 
ems,  for  which  plaintiff  was  entitled  to  receive  the  sum  of 
12.60 ;  that  at  the  time  said  work  and  labor  was  performed 
no  agreement  or  contract  was  had  or  existed  between  said 
plaintiff  and  defendant  for  the  payment  of  any  specific 
sum  for  said  labor  other  than  the  scale  of  prices  fixed  by 
said  union  as  aforesaid  and  the  customary  wages  paid 
for  such  work  and  labor  in  said  city  of  Lincoln ;  that  the 
customary  wages  paid  compositors  in  said  city  of  Lincoln 
is  twenty-five  cents  per  1,000  ems  and  no  more.    A  tender 
of  the  amount  due  plaintiff  based  upon  the  union  scale  is 
plead  and  the  amount  was  brought  into  court  for  the  use 
of  the  defendant    A  verdict  was  returned  by  the  jury  in 
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favor  of  the  plaintiff,  upon  which  judgment  was  entered, 
and  the  plaintiff  in  error  has  brought  the  case  here  for 
review. 

The  plaintiff  in  error  complains  of  the  fourth  instruc- 
tion of  the  court  as  follows:  "4th.  The  defendant  in  its 
answer,  among  other  things,  makes  the  allegation  regard- 
ing their  being  members  of  the  Lincoln-  Typographical 
Union.  You  are  instructed  as  a  matter  of  law  concerning 
this,  that  their  membership  in  the  Typographical  Union 
would  not  amount  to  a  contract  or  agreement  between  the 
parties  such  as  would  entitle  either  to  insist  upon  a  scale 
of  prices  fixed  by  the  Typographical  Union." 

Under  the  pleadings  in  this  case  we  are  inclined  to  think 
that  there  was  no  error  in  this  instruction.  It  may  be 
true,  although  we  do  not  decide  the  question,  that  where 
an  employer  and  an  emploj'ee  are  both  members  of  a  union 
and  are  known  to  each  other  as  members,  and  the  union 
has  fixed  a  scale  of  prices  to  be  paid  by  the  employer  and 
to  be  received  by  the  employee,  that  work  performed  by 
one  for  the  other  under  such  circumstances  might  be  gov- 
erned by  the  union  scale.  In  the  present  case,  however, 
while  the  answer  alleges  that  both  parties  were  members 
of  the  union,  it  is  not  alleged  or  shown  that  they  were 
known  to  each  other  as  members  of  the  union  or  that  the 
contract  of  employment  was  to  be  governed  by  such  rela- 
tion. The  simple  fact  that  both  parties  were  members  of 
the  union  would  not  of  itself  incorporate  into  their  con- 
tract of  employment  an  agreement  to  be  governed  by  the 
union  scale  in  relation  to  the  wages  to  be  paid.  The  plain- 
tiff in  error  insists  that  the  verdict  is  not  supported  by  the 
evidence.  We  do  not  think  that  under  the  circumstances  of 
this  case,  and  in  so  simple  a  matter  as  the  one  in  dispute, 
that  we  can  say  that  the  verdict  should  be  set  aside  aa 
being  without  support  in  the  evidence.  The  plaintiff  tes- 
tified that  he  worked  for  the  defendant  more  than  one  day, 
and  while  he  further  testified  that  "the  exact  number  of 
hours  figures  up  to  something  like  |3.05  at  twenty-five 
cents  an  hour,"  this  statement,  in  the  nature  of  a  conclu- 


', 
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sion,  could  be  eliminated  from  the  record  and  sufficient 
still  be  left  to  sustain  the  verdict. 

Another  matter  complained  of  by  the  plaintiff  in  error 
is  misconduct  on  the  part  of  the  attorney  conducting  the 
case  for  the  defendant  in  error.  During  the  examination 
of  the  plaintiff  below  his  attorney  sought  to  elicit  the  fact 
that  he  had  worked  for  the  defendant  on  former  occasions 
and  the  price  that  he  had  been  paid  for  such  work.  Objec- 
tion was  made  to  this  line  of  evidence  and  was  sustained 
by  the  court.  The  fact  of  former  employment  and  the 
wages  paid  for  such  services  could  throw  no  light  upon  the 
reasonable  value  of  the  work  performed  by  the  plaintiff 
below  which  this  action  was  brought  to  recover.  The  at- 
torney was  quite  insistent  upon  getting  this  evidence  into 
the  record,  but  on  each  offer  of  such  evidence  it  was  re- 
fused by  the  court.  During  the  cross-examination  of  one 
of  the  defendant's  witnesses  the  attorney  made  an  offer 
to  prove  by  the  witness  that  the  plaintiff  had  been  hired  on 
three  or  four  prior  occasions  and  had  been  paid  at  the  rate 
of  twenty-five  cents  per  hour  for  the  time  so  employed,  and 
an  objection  to  this  evidence  was  sustained.  In  his  argu- 
ment to  the  jury  the  attorney,  referring  to  this  matter, 
said:  "If  it  was  a  fact  and  would  not  hurt  them,  whv  ob- 
ject  to  it;  object  to  showing  that  they  had  been  paying  this 
man  at  a  higher  price,  and  he  never  went  to  work  under 
snch  a  statement  as  that  statement.  .  They  know  and  we 
know  that  he  had  been  working  at  a  higher  price.  This 
don't  state  the  price  at  which  he  was  to  work  at  all;  it 
siniply  states  the  price  should  not  be  less  than  twenty-five 
cents  per  1,000  ems.  (Referring  to  the  union  scale. )  They 
don't  dispute  he  worked  that  number  of  hours,  but  they 
have  succeeded  in  convincing  this  court  that  that  is  in- 
eomi>etent  testimony." 

Objection  was  made  to  this  .line  of  argument,  and  the 
court,  addressing  the  attorney,  said:  "The  remark  that 
yoB  made  that  they  knew  and  you  knew,  was  improper, 
and  the  jury  are  instructed  not  to  regard  it.     Now  Mr. 

^  try  in  the  future  to  refrain  from  all  remarks  not 

TeAect^  by  the  testimony." 
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Continuing  his  argument  the  attorney  said:  "Now  I 
am  informed  by  the  court  not  to  refer  to  that  testimony, 
and  I  will  not  do  so,  but  this  is  the  fact,  that  when  this 
evidence  is  offered  and  tendered  they  object  to  it.  Now 
that  is  before  you,  that  you  see,  and  you  can  leave  it  that 
way  and  arrive  at  your  own  conclusions  as  to  the  motive 
The  purpose  of  the  parties  who  testified  and  the  parties  to 
the  suit,  that  is  what  I  am  urging.  I  recognize  the  fact 
that  when  testimony  is  not  here  it  is  not  to  be  considered, 
and  you  are  not  to  consider  the  fact,  whether  it  is  a  fact  or 
not,  that  he  did  work  for  them  at  a  higher  price,  but  they 
stood  here  and  objected  to  the  testimony  and  if  it  wasn't 
true  it  would  not  hurt  them,  but  they  did  object  to  it  and 
convinced  the  court  that  it  is  not  proper  under  the  plead- 
ings in  this  case.  They  propose  to  show  that  they  will 
dictate  the  terms.  Of  course  the  amount  due  is  a  smaJl 
thing;  I  would  not  have  brought  the  suit,  but  it  is  here, 
and  if  it  is  a  small  thing  why  are  they  following  it  and 
chasing  it  for  a  few  cents?  Now  they  admit  that  he 
worked  the  number  of  hours  he  claims;  why?  Because 
they  don't  deny  it.  And  they  admit  that  the  wages  by  the 
hour  is  twenty-five  cents  as  he  stated  and  this  (referring 
to  the  union  scale)  shows  that  26  6-19  cents  is  what  he 
ought  to  get,  and  still  they  are  chasing  this  for  the  pur- 
pose of  avoiding  the  costs  and  putting  them  on  this  poor 
man  who  is  poor  and  unable  to  pay.  It  is  a  small  thing 
for  a  newspaper  to  do,  force  him  into  court  and  then  try 
to  force  him  to  pay  the  costs." 

As  before  stated,  the  attorney  made  repeated  attempts 
both  on  the  examination  of  his  own  witness  and  the  cross- 
examination  of  the  witnesses  for  the  defendant,  to  show  the 
fact  of  prior  employment  and  the  price  paid.  The  court 
excluded  this  evidence.  Counsel  should  have  submitted  to 
this  ruling.  If  it  was  error  he  had  his  remedy.  It  was  not 
only  the  right  but  the  duty  of  the  defendant  below  to  ob- 
ject to  the  introduction  of  incompetent  or  Immaterial  evi- 
dence. The  fact  that  it  made  such  objection  should  not 
weigh  against  it,  and  especially  should  counsel  refrain 
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from  questioning  the  ruling  of  the  court  or  seeking  to  gain 
an  advantage  from  the  jury  because  of  such  ruling.  When 
objection  was  madeito  this  line  of  argument  and  the  court 
interfered  to  prevent  it,  while  apparently  acquiescent  in 
the  ruling  of  the  court,  the  attorney  immediately  took  up 
the  question  in  a  more  aggravated  form  and  in  a  manner 
which  gave  the  jury  to  understand  that  the  defense  was 
not  made  in  good  faith  but  for  the  purpose  of  mulcting 
the  plaintiff  in  costs  which  he  was  not  able  to  pay.  .  We 
cannot  better  express  our  views  of  such  a  proceeding  than 
by  quoting  from  the  opinion  of  Judge  Ryan  in  Brown  v. 
Siaineford,  44  Wis.,  282 : 

"Doubtless  the  circuit  court  can,  as  it  did  in  this  case, 
charge  the  jury  to  disregard  all  statements  of  facts  not  in 
evidence.  But  it  is  not  so  certain  that  a  jury  will  do  so. 
Verdicts  are  too  often  found  against  evidence  and  without 
evidence,  to  warrant  so  great  a  reliaqf  e  on  the  discrimina- 
tion of  juries.  And,  without  notes  of  the  evidence,  it  may 
be  often  difficult  for  the  jury  to  discriminate  between  the 
statements  of  fact  by  counsel,  following  the  evidence  and 
outside  of  it.  It  is  sufficient  that  the  extra-professional 
fltatements  of  counsel  may  gravely  prejudice  the  jury  and 
affect  rf  verdict. 

**It  is  the  duty  of  counsel  to  make  the  most  of  the  case 
which  his  client  is  able  to  give  him ;  but  counsel  is  out  of 
his  duty  and  his  right,  and  outside  of  the  principle  and 
object  of  his  profession,  when  he  travels  out  of  his  client's 
ease  and  assumes  to  supply  its  deficiencies.  Therefore  it 
is  that  the  nice  sense  of  the  profession  regards  with  such 
distrust  and  aversion  the  testimony  of  a  lawyer  in  favor  of 
his  client.  It  is  the  duty  and  right  of  counsel  to  indulge  in 
all  fair  argument  in  favor  of  the  right  of  his  client ;  but 
he  is  outside  of  his  duty  and  his  right  when  he  appeals  to 
prejudice  irrelevant  to  the  case.^  Properly,  prejudice  has 
no  more  sanction  at  the  bar  than  on  the  bench.  But  an 
advocate  may  make  himself  the  alter  ego  of  his  client,  and 
indulge  in  prejudice  in  his  favor.  He  may  even  share  his 
client^s  prejudices  against  his  adversary^  as  far  as  they 


142  NEBRASKA  REPORTS.     [Unofficial. 

I 

Stewart  v.  Hoagrland. 

rest  on  the  facts  in  his  case.  But  he  has  neither  duty  nor 
right  to  appeal  to  prejudices,  just  or  unjust,  against  his 
adversary,  dehors  the  very  case  he  lias  to  try.  The  very 
fullest  freedom  of  speech  within  the  duty  of  his  profession 
should  be  accorded  to  counsel ;  but  it  is  license,  not  free- 
dom of  speech,  to  travel  out  of  the  record,  basing  his  argu- 
ment on  facts  not  appearing,  and  appealing  to  prejudices 
irrelevant  to  the  case  and  outside  of  the  proof.  It  may 
sometimes  be  a  •very  difficult  and  delicate  duty  to  confine 
counsel  to  a  legitimate  course  of  argument.  But,  like  other 
difficult  and  delicate  duties,  it  must  be  performed  by  those 
upon  whom  the  law  imposes  it.  It  is  the  duty  of  circuit 
courts,  in  jury  trials,  to  interfere  in  all  proper  cases  of 
their  own  motion.  This  is  due  to  truth  and  justice.  And 
if  counsel  persevere  in  arguing  upon  pertinent  facts  not 
before  the  jury,  or  appealing  to  prejudices  foreign  to  the 
case  in  evidence,  ex(|^ption  may  be  taken  by  the  other  side, 
which  may  be  good  ground  for  a  new  trial,  or  for  a  reversal 
in  this  court." 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  case  remanded  for  further  proceedings 
according  to  law. 

Ames  and  Albert,  CO.,  concur. 

Reversed  and  remanded. 


Martha  E.  Stewart,  appellee,  v.  Joseph  S.  Hoagland 

BT  AL.,  appellants. 

Filed  June  4,  1902.    No.  11,741. 

Commissioner's  opinion.    Department  No.  3. 

Mortgage  Foreclosure:  Sufficiency  of  Evidence.  Evidence  examined, 
and  found  insufficient  to  l^ustain  the  findings  and  decree  of  the 
trial  court. 

Appeal   from    the   district   court   for   Logan    county. 
Tried  below  before  Grimes,  J.    Reversed. 
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W.  F.  Hoihgland,  for  appellants. 
J.  E.  Morrison^  contra. 

Albert,  C. 

This  cause  was  submitted  upon  a  brief  and  oral  argu- 
ment on  behalf  of  the  plaintiffs  in  error  alone.  The  de- 
fendant in  error  is  in  default  in  this  court.  It  is  an  action 
to  foreclose  a  mortgage  upon  real  property  lying  in  Logan 
county  in  this  state.  The  petition  is  in  the  usual  form  in 
such  cases,and  the  answer  is  a  general  denial.  The  entire 
evidence  preserved  in  the  bill  of  exceptions  is :  first  a  depo- 
sition by  the  plaintiff  as  follows : 

Q.  Now,  Mrs.  Stewart,  you  may  state  your  name,  age 
and  place  of  residence. 

A.  Martha  E.  Stewart,  Lincoln,  Nebraska.  Fifty  years 
old. 

Q.  Are  you  the  plaintiff  in  an  action  now  pending  in  the 
district    court    for    Logan    county,    Nebraska,    wherein 
Martha  E.  Stewart  is  plaintiff  and  Joseph  S.  Hoagland 
and  Maria  L.  Hoagland  are  defendants? 
A.  Yes,  sir. 

Q.  Are  you  the  owner  of  the  notes  and  mortgage  de- 
scribed in  the  amended  petition  filed  in  that  case? 
A.  Yes. 

Q.  How  and  when  did  you  become  the  owner  of  them? 
A.  I  purchased  them  for  a  valuable  consideration  of  Mr. 
E.  R.  Smith,  who  on  the  16th  day  of  August,  1892,  deliv- 
ered them  to  me  and  executed  and  delivered  to  me  at  the 
same  time  a  written  assignment  of  the  same,  which  was 
duly  recorded  in  the  oflSce  of  the  county  clerk  of  Logan 
county,  Nebraska. 

Q.  How  much  of  the  debt  evidenced  by  said  note  and 
secured  by  said  mortgage  has  been  paid? 

A.  One  interest  coupon  note,  which  fell  due  August 
first,  1893,  has  been*paid,  and  that  is  all.  The  principal 
mffe  and  four  interest  coupon  notes  are  still  wholly  un- 
paid. 
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.  Q.  Has  any  action  at  law  been  commenced  to  recover 
the  debt  evidenced  by  said  notes  and  secured  by  said 
mortgage?     . 

A.  No. 

Second,  the  testimony,  as  a  witness,  of  Mr.  J.  E.  Morri- 
son, the  attorney  of  the  plaintiff,  as  follows : 

"My  name  is  J.  E.  Morrison,  and  my  residence  is  Qandy, 
Nebraska.  My  occupation  is  that  of  an  attorney.  I  am 
attorney  for  the  plaintiff,  Martha  E.  Stewart.  At  the  last 
term  of  this  court,  September  14,  1899,  I  had  in  my  pos- 
session the  principal  note  and  coupons  signed  by  Jos.  d. 
Hoagland  and  Maria  L.  Hoagland,  the  defendants  in  this 
case;  V  y  are  now  lost.  I  have  made  diligent  search  in 
my  offi  (»  in  all  places  where  I  keep  my  private  papers  and 
am  not  able  to  find  either  the  principal  note  or  coupons. 
The  plaintiff  now  offers  in  evidence  true  copies  of  the  lost 
coupons  and  principal  note  sued  on  in  this  case,  which 
are  attached  to  the  petition  in  this  case.  The  same  being 
a  part  of  the  files  are  not  given  to  the  reporter. 

"The  defendants  object  as  incompetent,  immaterial  and 
irrelevant,  and  not  properly  identified,  and  not  sufficient 
showing  of  lost  instruments." 

Q.  (Court.)  How  do  you  know  these  are  copies? 

A.  I  copied  them  myself. 

Q.   (Court.)  What  did  you  copy  them  from? 

A.  I  copied  them  from  the  originals. 

Q.  Where  were  the  originals  at  the  time  you  made  the 
copies? 

A.  They  were  in  my  posse^sfjion  in  my  office. 

From  a  decree  of  foreclosure  as  prayed,  the  defendants 
appeal  to  this  court.  A  motion  to  strike  the  deposition 
from  the  files  was  denied  and  is  sought  to  be  insisted  upon 
here,  but  this  court  can  not  determine  as  to  the  correctness 
of  the  ruling  upon  appeal.  If  it  was  desired  to  have  it  re- 
viewed the  case  should  have  been  brought  up  by  petition 
in  error.  The  sole  question  presents  is,  whether  there  is 
sufficient  evidence  in  the  record  to  sustain  the  de<'ree. 
Very  clearly  there  is  not.    No  attempt  was  made  to  prove 
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the  execution  or  delivery  of  the  alleged  mortgage,  whicli 
was  not  offered  in  evidence,  or  of  the  notes  of  wbich  coijies 
were,  apparently,  produced  and  offered  in  evidence,  but 
which  are  not  found  in  the  bill  of  exceptions.  Every  ma- 
terial allegation  of  the  petition  was  put  in  issue  by  the 
answer.  Certainly  nothing  could  be  more  material  than 
the  matters  just  mentioned.  Upon  this  record  the  only 
judgment  the  district  court  could  properly  have  rendered 
is  one  of  dismissal.  By  section  594  of  the  Code,  this  court 
is  directed  "to  render  such  judgment  as  the  coiirt  below 
should  have  rendered,  or  remand  the  cause  to  the  court 
below  for  such  judgment." 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  reuuuided. 

Ames  and  Duffie,  CC,  concur. 

Reversed  and  ukmanded. 


J.  A.  Lowry  v.  Elizabeth  Kobixson. 

Filed  June  4,  1902.    No.  11,743. 
Commissioner's  opinion.    Department  No.  1. 

1.  Vendor  and  Purchaser:    Rescinding  by  Vendor:    Return  of  Pay- 

ments:   Interest.    Where  a  contract  of  sale  and  purchase  of  land 
'  Is  rescinded  by  the  vendor,  the  vendee  is  ordinarily  entitled  to  re- 
payment of  the  part  purchase  money  paid  by  him  with  interest. 

2.  Vendor  and  Purchaser:    Rescinding  by  Agreemknt:    Retltrn  of  Pay- 

ments. Where,  however,  the  rescission  occurs  by  virtue  of  a 
written  contract  or  agreement  between  the  parties,  setting  out  the 
terms  and  conditions  upon  which  the  contract  of  sale  and  pur- 
chase shall  be  rescinded,  and  no  claim  with  respect  to  what  has 
been  paid  by  the  vendee  is  reserved  therein,  the  vendee  can  not 
recover. 

3.  Pleading:    Recoveby  of  Payments  on  Contract  of  Sale:    Petition: 

Sufficiency.  Petition  examined,  and  held  not  to  state  a  cause  of 
action. 

Error  from  the  district  court  for  Hall  county.    Tried 

below  before  Thompson,  J.    Affirmed. 
14 
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Uarrison  &  Pearney  for  plaintiff  in  error. 
O.  .4.  Abbott,  contra. 

KiRKPATRICK,  O. 

This  is  an  action  brought  in  the  county  court  for  Hall 
county  l)y  plaintiff  in  error  against  defendant  in  error 
to  recover  tlie  sum  of  $590.10,  being  a  |500  cash  payment, 
and  two  int(»rest  payments  of  $19.50  and  f39.10,  paid  by 
plaintiff  to  defendant  on  a  contract  for  the  purchase  and 
sale  of  certain  lands  in  Hall  county.  A  general  demurrer 
was  interposed  to  the  i)etition  on  the  ground  that  it  failed 
to  state  facts  sufficient  to  entitle  plaintiff  to  any  relief. 
The  demurrer  was  by  the  count.y  court  sustained,  and 
error  prosecuted  by  plaintiff  to  the  district  court,  where 
the  judgment  of  the  county  court  was  sustained  and  the 
action  dismissed.  The  cause  is  brought  to  this  court  by 
plaintiff  upon  petition  in  error. 

.  The  only  question  presented  is  the  correctness  of  the  rul- 
ings of  the  county  and  district  courts  in  sustaining  the 
d(»murrer  and  dismissing  tlie  action.  The  petition  sets 
out  that  on  the  27th  day  of  July,  1897,  plaintiff  entered 
into  a  contract  with  defendant  by  which  he  purchased 
from  her  the  south  half  of  the  southeast  quarter,  north 
half  of  the  southwest  quarter,  and  the  southeast  quarter  of 
the  southwest  quarter  of  section  18,  township  11,  north  of 
range  11  west,  in  Hall  county;  that  plaintiff  paid  on  said 
contract  the  sum  of  f  500  in  cash,  and  executed  two  prom- 
issory notes,  one  for  $2,000  due  on  the  27th  day  of  March, 
1898^  and  one  for  $1,200  due  on  the  27th  day  of  July,  1900. 
Under  the  terms  of  said  agreement,  plaintiff  thereafter,  on 
the  30th  day  of  August,  1897,  paid  as  interest  upon  a  cer- 
tain mortgage  named  in  the  contract  the  sum  of  $19.50, 
and  on  the  second  day  of  March,  1898,  the  sum  of  $39.10 ; 
that  defendant  retained  possession  of  the  premises  and 
planted  and  harvested  the  crops  grown  thereon  in  the  year 
1897,  and  that  plaintiff  was  given  permission  to  occupy  a 
portion  of  the  house  and  barn  on  the  premises  at  an  agreed 
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rental  of  f5  per  month,  and  that  plaintiff  had  permission 
to  turn  some  of  his  stock  into  the  pasture  on  the  premises. 
Plaintiff  further  alleged  that  he  had  expended  for  lumber 
in  erecting  a  granary  on  the  place  the  sum  of  |^21.50,  and 
that  he  had  repaired  fences  on  the  premised  at  his  expense 
in  the  sum  of  flO;  that  on  the  27th  day  of  llarch,  1897, 
being  unable  to  meet  the  first  note  due  for  |2,000,  plaintiff 
applied  to  defendant  for  an  extension  of  time  for  payment, 
which,  after  some  consideration,  defendant  refused  Ho 
grant,  and  that  by  agreeipent  of  parties  on  the  23d  day  of 
April,  1898,  the  contract  was  canceled  in  writing,  a  copy 
of  the  instrument  cancelling  the  contract  being  attached 
to  the  petition,  and  made  a  part  thereof  as  an  exhibit.  It 
was  further  alleged  that  the  bond  for  a  deed  and  the 
promissory  notes  were  surrendered  by  the  parties  holding 
them  resj)ectively. 

Plaintiff's  contention  is  that  the  fact  of  the  cancellation 
of  the  contract  for  sale  and  purchase  is  in  itself  sufficient 
to  authorize  plaintiff  to  recover  the  purchase  money  paid. 
The  rule  seems  reasonable  and  settled  upon  authority  that 
where  a  contract  of  sale  and  purchase  has  been  rescinded, 
the  vendor  can  not  thereafter  retain  the  part  payment  of 
purchase  money  which  he  may  have  received.    The  vendee 
is  entitled  to  repayment  of  the  purchase  money  subject  to 
any  recoupment  for  damages  due  the  vendor  provided  the 
rescission  of  the  contract  was  on  account  of  the  failure  of 
the  vendee  to  comply  with  its  terms.    It  is  probably  like- 
wise true  that  where  the  contract  is  rescinded  by  mutual 
consent,  the  vendee  is  entitled  to  a  like  repayment  of  the 
pnpchase    money    paid.     Eaton  v.  Rcdick,  1  Neb.,  305; 
Shircli/  V.  Semi-Tropic  Lavd  &  Water  Co.^  33  Pac.  Rep. 
[CaL],  848;  Cleary  v.  Folger^  24  Pac.  Rep.  [Cal.],  280; 
Evans  v,  Bently,  29  S.  W.  Rep.  [Tex.],  497. 

But  the  general  rule  is  subject  to  the  contract  or  agree- 
ment of  the  parties  in  making  the  rescission.  In  the  case 
at  bar,  the  memorandum  of  agreement  entered  into  be- 
tween the  parties  rescinding  the  contract,  and  which  is 
set  out  and  made  a  part  of  plaintiff's  petition,  is  in  the 
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following  language:  "April  23,  1898.  The  contract  be- 
tween Elizabeth  Robinson  and  J.  A.  Lowry  for  the  sale  and 
purchase  of  part  of  section  18,  township  11  north  of  range 
11  west,  is  this  day  canceled  by  mutual  consent  on  the 
following  conditions,  to-wit:  The  notes  given  under  said 
contract  to  be  surrendered,  Lowry  to  surrender  possession 
on  or  before  May  9,  1898,  said  Lowry  to  remove  the  barn 
erected  on  part  of  S.  W.  i,  S.  W.  J  of  said  section  18, 
within  one  year  from  this  date,  and  is  to  pay  for  the  use 
of  the  ground  at  the  rate  of  $5  per  year.  ( Signed. )  Eliza- 
beth Robinson.    J.  A.  Lowry.    Witness :  O.  A.  Abbott.^' 

It  seems  apparent  from  the  wording  of  this  memoran- 
dum that  it  was  intended  to  contain  the  entire  agreement 
of  the  parties.  It  recites  that  the  contract  is  this  day  can- 
celed by  mutual  consent  on  the  following  conditions,  to 
wit :  It  then  proceeds  to  give  the  conditions  agreed  upon 
by  the  parties.  We  are  of  opinion  that  the  contract,  set- 
ting out  the  conditions  of  the  rescission  or  cancellation,  as 
it  does,  necessarily  excludes  other  conditions,  and  that  as 
it  does  not  provide  for  repayment  of  any  part  of  the  pur- 
chase money  paid,  it  must  be  held  that  the  parties  did  not 
intend  or  understand  that  there  shotild  be  a  repayment. 
No  fraud  or  mistake  is  alleged  in  the  making  of  the  memo- 
randum of  cancellation,  and  plaintiff  can  not  now  be  heard 
to  say  that  the  contract  was  canceled  upon  other  or  differ- 
ent conditions  than  those  set  out  in  the  writing  signed. 
Tice  r.  Zinsser,  76  N.  Y.,  549. 

The  petition  fails  to  state  facts  entitling  plaintiff  to  any 
relief,  and  the  judgments  of  the  county  and  district  courts 
in  so  holding  should  be  affirmed.  It  is  therefore  recom- 
mended that  the  judgment  of  the  district  court  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

Affirmed. 
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Robert  M.  Zug,  appellee,  v.  Robert  L.  Foegan  et  al.,  Im- 
pleaded WITH  A.  Schuyler,  appellant,  bt  al. 

Filed  June  4,  1902.    No.  11,785. 
Commissioner's  opinion.    Department  No.  1. 

1.  Pleading:    Objection  to  Petition  Abteb  Tbial  Begun.    Petition  ex- 

amined, and  held  sufficient  to  withstand  an  objection  raised  after 
trial  begun. 

2.  Courts:    Judicial  Notice  of  Theib  Own  Records  and  Sionatubes. 

Courts  will  take  Judicial  notice  of  the  genuineness  of  their  own 
records  and  the  signatures  of  their  own  officers. 

3.  Execution:    Sufficiency  op  Return  as  Evidence  in  Equity.    Return 

of  the  sheriff  of  nulla  bona  to  an  execution  issued  upon  a  Judg- 
ment at  law  received  in  evidence,  held,  sufficient,  under  the  pro- 
Ylsions  of  section  851  of  the  Code  of  Civil  Procedure,  to  authorize 
the  court  to  proceed  in  the  equity  cause. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Jessen,  J.    Affirmed. 

William  A.  De  Bord,  for  appellant. 

Tibbets  Bros.,  Morey  &  Anderson ,  contra. 

Kirkpatrick,  C. 

This  is  an  appeal  from  a  decree  of  foreclosure  entered 
by  the  district  court  for  Douglas  county.  Appellant  con- 
tends that  the  trial  court  erred  in  entering  the  decree  for 
the  following  reasons:  (1)  that  the  petition  failed  to  state 
facts  sufficient  to  entitle  appellee  to  any  relief;  (2)  that 
no  proof  was  offered  showing  that  an  execution  had  been 
issued  upon  the  judgment  at  law  which  had  theretofore 
been  obtained  on  the  same  indebtedness  and  returned  un- 
satisfied; (3)  that  the  return  of  the  sheriff  was  not  sufll- 
cient  under  the  provisions  of  section  851  of  the  Code  of 
Ciril  Procedure.  These  objections  will  be  examined  in  the 
order  stated. 

It  is  disclosed  by  the  record  that  the  judgment  at  law 
had  been  entered  in  the  county  court  upon  the  note  sued 
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upon,  which  judgment  had  been  transcripted  to  the  dis- 
trict court  for  Douglas  county ;  that  the  judgment  had  been 
entered  prior  to  the  commencement  of  the  foreclosure  pro- 
ceedings. That  portion  of  the  petition  to  which  the  objec- 
tion is  directed  is  as  follows :  "That  on  the  23d  day  of  No- 
vember, 1897,  a  sfuit  was  begun  against  said  defendant, 
Robert  L.  Forgan,  in  the  county  court  of  Douglas  county, 
Nebraska,  to  recover  the  amount  due  upon  said  note;  that 
on  the  10th  day  of  June,  1898,  a  judgment  was  rendered 
against  said  defendant  in  said  action  for  the  sum  of  nine 
hundred  forty-four  and  62-100  ($944.62)  dollars  and  in- 
terest thereon  at  ten  per  cent. 'from  the  date  of  said  judg- 
ment. That  a  transcript  of  said  judgment  was  duly  filed 
in  the  district  court  for  Douglas  county,  Nebraska,  and  an 
execution  was  issued  out  of  said  court  upon  said  judgment 
on  or  about  July  28,  1899,  which  execution  has  been  re- 
turned by  the  sheriff  of  said  county  with  the  following  in- 
dorsement : 

"  *  State  of  Nebraska^  1 

County  of  Douglas,  J     * 

"  ^Received  this  writ  on  the  28th  day  of  July,  1899,  and 
the  same  is  hereby  returned  not  satisfied,  as  after  diligent 
search  no  goods  and  chattels  or  lands  and  tenements  of  the 
within  named  Robert  L.  Forgan,  defendant,  are  found  in 
Douglas- county,  Nebraska,  upon  which  to  levy  and  collect 
the  within  judgment.  John  W.  McDonald,  Sheriff.  By 
Geo.  W.  Hill,  Deputy/"  In  other  respects  the  petition 
was  in  the  ordinary  form  for  the  foreclosure  of  a  mortgage. 

No  objection  was  made  to  the  sufficiency  of  the  petition 
by  motion  or  demurrer,  but  on  the  trial  a  demurrer  are 
tenus  to  the  introduction  of  evidence  was  interposed,  which 
was  overruled.  Section  851  of  the  Code  of  Civil  Proced- 
ure, upon  which  the  objection  urged  against  the  suffi- 
ciency of  the  petition  is  based,  is  as  follows :  "If  it  appear 
that  any  judgment  has  been  obtained  in  a  suit  at  law  for 
the  money  demanded  by  such  petition,  or  any  part  thereof, 
no  proceedings  shall  be  had  in  such  case,  unless,  to  an 
execution  against  the  property  of  the  defendant  in  such 
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judgment^  the  sheriff  or  other  proper  officer  sliall  have 
returned  that  the  execution  is  unsatisfied  in  whole  or  in 
part,  and  that  the  defendant  has  no  proi)erty  whereof  to 
satisfy  such  execution  except  the  mortgaged  premises.-' 

The  established  rule  in  this  state  is  that  upon  objections 
to  the  introduction  of  testimony  on  the  ground  tliat  the 
petition  fails  to  state  a  cause  of  action,  the  pleading  will 
be  liberally  construed  to  sustain  it  if  possible.  Vh'watjo, 
B.  &  Q.  R.  Co.  V,  8pirh\  51  Neb.,  167.  Measured  by  tiiis 
rule,  we  are  of  opinion  that  the  allegation  of  the  petition 
was  sufficient.  The  pleading  is  not  in  good  form,  and  had 
the  attention  of  the  trial  court  been  called  thereto  bv  mo- 
tion,  no  doubt  it  would  have  required  its  amendment. 
This  was  not  done,  and  we  are  of  opinion  that  the  trial 
court  did  not  err  in  admitting  evidence. 

It  is  next  contended  that  there  is  no  proof  that  an  execu- 
tion was  ever  issued  upon  the  judgment  at  law.  This  con- 
tention can  not  be  sustained.  It  is  disclosed  by  the  evi- 
dence, admitted  without  objection,  that  the  judgment  at 
law  was  entered  of  record  on  execution  dock(»t  No.  4.,  of 
the  district  court  for  Douglas  county,  at  page  201.  The 
deputy  sheriff  was  called  as  a  witness,  and  ide»ntified  the 
execution  which  was  offered  in  evidence,  to  which  appel- 
lant objected  as  being  immaterial,  irrelevant  and  no 
foundation  laid  for  its  introduction.  The  first  two 
grounds  of  the  objection  are  clearly  without  any  merit. 
As  to  the  third,  it  may  be  said  that  it  is  not  clear  what 
point  appellant  intended  to  present  to  the  court  for  con- 
sideration by  this  objection.  It  is  urged  in  the  briefs  that 
no  testimony  was  offered  showing  that  it  was  one  of  the 
records  of  the  court,  or  that  it  was  one  of  the  files  in  the 
particular  case.  The  rule  is  settled  that  a  court  will  take 
judicial  notice  of  the  genuineness  of  its  own  records  and  of 
the  signatures  of  its  own  officers.  State  v.  Postlcivait,  14 
la.,  446;  State  v.  Schilling,  14  la.,  455.  The  execution 
shown  by  the  record  speaks  for  itself.  It  shows  that  it  was 
issued  in  the  case  found  on  page  201  of  execution  docket 
No.  4;  it  is  signed  by  the  clerk  of  the  district  court  aud 
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issued  under  hia  seal ;  it  shows  on  the  back  thereof  the  re- 
turn of  the  sheriff  ivhich  had  been  properly  identified  and 
proven.  The  testimony  of  the  deputy  sheriff,  together  with 
the  notice  that  the  court  will  take  judicial  notice  of  its  own 
records  and  the  signatures  of  its  own  ofllcers,  was  certainly 
sufficient  to  entitle  the  execution  and  its  return  to  be  ad- 
mitted in  evidence.  There  is  probably  no  doubt  that  the 
return  offered  and  received  carries  with  it  as  a  part  thereof 
the  tiling  mark  of  the  clerk  of  the  district  court,  showing 
when  it  was  returned  and  filed.  In  the  case  of  Gommon- 
wealth  V.  Snowden,  1  Brewst.  [Pa.],  218,  it  was  said  that 
the  court  will  take  judicial  notice  of  the  indorsement  by 
its  clerk  showing  the  date  of  filing  of  a  complaint.  The 
second  objection  seems  not  to  be  well  taken. 

The  third  objection  is  that  the  return  of  the  sheriff  is 
not  in  accordance  with  section  851  of  the  Code  of  Civil 
Procedure  above  quoted.  The  return  of  the  sheriff  seems 
to  be  suflcient  to  withstand  an  attack  in  a  collateral  pro- 
ceeding, and  while  it  might  have  been  made  more  specific, 
it  is  clearly  sufQcient  to  authorize  the  court  to  proceed  in 
the  equity  cause.  It  is  clear  that  the  purpose  of  the  statute 
is  that  the  trial  court,  before  proceeding  with  the  equity 
cause,  must  be  satisfied  that  the  proceedings  at  law  ter- 
minated, after  execution  issued  upon  the  judgment  en- 
tered therein,  without  property  being  found  to  satisfy  the 
debt  or  part  thereof.  We  are  of  opinion  that  the  execution 
together  with  the  return  of  the  sheriff  thereon  was  fully 
sufftcient  to  satisfy  the  trial  court  that  appellee  had  real- 
ized nothing  in  his  proceedings  at  law.  There  seems  to  be 
no  error  in  the  proceedings  of  the  trial  court,  and  it  is 
therefore  recommended  that  the  judgment  of  the  district 
court  be  in  all  respects  afftrmed. 

Hastings  and  Dat,  CC,  concur. 

Affibmbd. 


I 
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Anna  M.  Irwin  bt  al.  v.  George  W.  Gay  bt  al. 

Filed  June  4,  1902.    No.  11,796. 

CommisBioner's  opinion.    Department  No.  2. 

1.  Xortgage  Foreclosure:   Dismissal  in  U.  S.  Court  fob  Lack  of  Jubis- 

Dicnox:  Subsequent  Action  in  State  Court.  Where  a  suit  to 
foreclose  a  real  estate  mortgage  is  instituted  in  the  circuit  court 
of  the  United  States  and  such  cause  is  dismissed  from  said  court 
for  want  of  jurisdiction,  the  record  of  such  dismissal  is  not  a  har 
to  a  subsequent  action  between  the  same  parties  on  the  same  mort- 
gage in  a  state  court  having  competent  Jurisdiction. 

2.  Homestead:   Mortgage  for  Purchase  Price:   Who  Must  Sign.  When 

a  mortgage  is  given  to  secure  part  payment  of  the  purchase  price 
of  a  homestead  to  be  established,  it  is  unnecessary  that  such  mort- 
gage be  signed  and  executed  by  both  husband  and  wife;  only  the 
one  taking  the  title  need  execute  such  mortgage. 

3.  Homestead:    Mori  gage  for  Purchase  Price:    Extension  of   iime: 

Who  Must  Sign.  The  same  rule  governs  with  reference  to  an 
agreement  for  the  extension  of  a  mortgage  given  for  such  a  con- 
sideration. 

Error  from   the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.    Affirmed. 

Willard  E.  Utewart,  for  plaintiffs  in  error. 

Ovcfiley  WilsoUy  contra. 

Oldham,  C. 

This  was  an  action  to  foreclose  a  real  estate  mortgage  on 
a  city  lot  situated  in  Lincoln,  Nebraska.  The  mortgage 
was  originally  executed  and  delivered  to  the  Ballon  State 
Banking  Company  on  April  16, 1889,  by  John  R.  ilegahan 
and  wife,  to  secure  an  indebtedness  therein  described. 
On  April  29,  1891,  Megahan  and  wife  conveyed  said  prop- 
erty to  Alonzo  J.  Wright,  and  on  June  21,  1892,  Wright 
and  wife  sold  and  conveyed  the  mortgaged  property  to  de- 
fendant, Anna  M.  Irwin,  by  deed  of  warranty,  by  the  terms 
of  which  she  assumed  and  agreed  to  pay  the  mortgage  in 
controversy  as  a  part  of  the  purchase  price  of  the  prem- 
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ises.  The  note  and  mortgage  were  sold,  assigned  and  de- 
livered to  plaintiflF,  Geo.  W.  Gay,  by  the  Ballon  State 
Banking  Company  on  May  9,  1889.  On  the  5th  day  of 
February,  1895,  an  agreement  was  entered  into  by  the 
plaintiff,  Geo.  W.  Gay,  for  an  extension  of  the  time  of  the 
paiyment  of  the  principal  sum  of  this  mortgage  until  April 
1,  1898,  in  consideration  of  the  prompt  payment  by  the  de- 
fendant, Anna  M.  Irwin,  of  six  semi-annual  interest  cou- 
pons executed  by  her  and  delivered  to  plaintiff  in  con- 
sideration of  such  extension  agreement. 

There  were  two  defenses  interposed  at  the  trial  of  the 
cause  in  the  court  below.  One  was  that  a  suit  on  this  mort- 
gage had  been  instituted  by  plaintiff  in  tlie  circuit  court 
•of  the  United  States,  district  of  Nebraska,  prior  to  the  be- 
ginning of  this  cause  of  action  for  th^  foreclosure  of  this 
mortgage  and  that  a  judgment  of  dismissal  had  been  en- 
tered by  said  court,  and  that  said  judgment  is  a  bar  to  this 
action ;  the  other  defense  interposed  was  that  the  property 
in  dispute  is  occupied  by  the  defendants,  Anna  M.  Irwin  . 
and  B.  H.  Irwin,  husband  and  wife,  as  a  homestead,  and 
that  the  husband  did  not  join  with  the  wife  in  an  agreement 
for  the  extension  of  the  mortgage  in  controversy,  and  that 
such  agreement  was  void  as  an  attempted  alienation  of 
the  homestead  in  which  the  husband  did  not  join.  The 
court  below  found  the  issues  in  favor  of  the  plaintiff  and 
defendants  bring  error  to  this  court. 

With  reference  to  the  first  defense  interposed,  it  is  suffi- 
cient to  say  that  the  record  of  the  proceedings  of  this  cause 
which  had  been  instituted  in  the  circuit  court  of  the 
United  States  shows  that  the  action  w^as  dismissed  in  that 
court  for  want  of  jurisdiction,  consequently  there  w-as  no 
adjudication  of  the  rights  of  the  parties  in  that  tribunal, 
and  the  dismissal  of  the  cause  by  that  court  is  no  bar  to  an 
action  between  the  same  parties  on  the  same  mortgage  In 
a  court  of  competent  jurisdiction. 

With  reference  to  the  other  defense  interposed,  it  need 
only  be  said  that  when  a  mortgage  is  given  to  secure  part 
of  the  purchase  price  of  a  homestead  to  be  established,  it 
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is  unnecessary  that  such  mortgage  be  signed  and  executed 
by  both  husband  and  wife — only  the  one  taking  the  title 
need  execute  such  mortgage;  and  the  same  principle  gov- 
erns with  reference  to  an  agreement  for  the  extension  of 
a  mortgage  given  for  such  a  consideration.  Prout  t\  Burke, 
51  Neb.,  24,  70  N.  W.  Rep.,  512;  Jackson  v.  Phillips,  57 
Neb.,  193,  77  N.  W.  Rep.,  683 ;  Christy  v.  Dyer,  14  la.,  438. 

The  reason  of  this  rule  is  stated  by  Waples  in  his  work 
on  Homestead  and  Exemption, .  section  7,  page  353,  to  be 
"that  the  wife's  security  of  the  home  is  not  affected  by 
sacfa  a  transaction.  She  has  no  right  to  it  till  the  home  is 
paid  for;  and  what  goes  to  pay  does  her  no  wrong." 

We  are  therefore  of  the  opinion  that  the  judgment  of  the 
trial  court  was  right  and  should  be  aflSrmed,  and  we  so 
recommend. 

Barnes  and  Pound,  CC,  concur. 

Affirmed. 


The  Union  Trust  Company  of  New  York,  appellee,  v. 
Emily  R.  King  et  al..  Impleaded  with  George  W. 
Greenwalt  et  al.,  appellants,  et  al. 

FiLBa>  June  4,  1902.    No.  11,884. 
Ck)mmissioner's  opinion.    Department  No.  1. 

1.  Mortgage  Foreclosure:    Appraisal  by  Deputy  Sheriff.     A  depul>' 

sheriff  may  act  for  and  in  the  place  of  the  sheriff  in  making  an 
appraisal  of  real  estate  for  the  purpose  of  a  Judicial  sale  in  the 
execution  of  a  decree  of  court. 

2.  Kortgage  Foreclosure:   Appraisal  Made  by  Sheriff:   Presumptions. 

All  presumptions  will  be  indulged  in  favor  of  the  fairness  of  an 
appraisement  made  by  a  sheriff. 

3.  Mortgage  Foreclosure:   Appraisal:  Designation  of  Names  as  Et  Al. 

An  appraisal  of  the  interests,  in  land  about  to  be  sold  at  judicial 
sale,  of  the  parties  to  an  action,  against  whom  the  decree  operates, 
is  not  invalidated  because  the  names  of  the  owners  of  the  equity 
of  redemption  are  not  stated  other  than  by  the  designation  "et  al." 
after  the  name  of  the  principal  defendant  in  the  action.  Wells 
V.  Frazier,  64  Neb.,  370,  89  N.  W.  Rep.,  1033,  followed. 
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Appeal  from  the  district  court  for  Custer  county. 
Tried  below  before  Sullivan,  J.    Afftrmed. 

J.>  R.  Deane,  for  appellants. 

Montgomery  d  Hall,  contra. 

Day,  0. 

This  is  an  appeal  from  the  confirmation  of  a  sale  made  in 
pursuance  of  a  decree  of  mortgage  foreclosure.  It  is  urged 
4fi  an  objection  to  the  sale  that  the  appraisement  was 
made  and  conducted  by  the  deputy  sheriff  instead  of  the 
sheriff.  It  is  now  the  settled  rule  in  this  state  that  a 
deputy  sheriff  may  act  for  and  in  the  place  of  the  sheriff 
in  making  an  appraisal  of  real  estate  for  the  purpose  of  a 
judicial  sale  in  the  execution  of  a  decree  of  court  Wclh 
V.  Frazier,  64  Neb.,  370,  89  N.  W.  Rep.  1033 ;  Richardson 
V.  Hahn,  63  Neb.,  294,  88  N.  W.  Rep.,  527,  and  authorities 
there  cited. 

It  is  also  urged  that  the  appraisement  is  too  low.  No 
evidence  is  preserved  in  the  record  in  support  of  this  objec- 
tion. It  therefore  must  be  presumed  that  the*  appraisers 
did  their  duty.  In  De  Oroot  v.  Wilson,  63  Neb.,  423,  88 
N.  W.  Rep.,  657,  it  is  held  that  "All  presumptions  will  be 
indulged  in  favor  of  the  fairness  of  an  appraisement  made 
by  a  sheriff." 

It  is  next  urged  that  because  in  the  appraisal  the  parties 
are  designated  as  Emily  R.  King  et  al.,  without  naming 
the  defendant  who  appeals,  that  therefore  the  proceedings 
are  thus  rendered  so  irregular  as  to  amount  to  prejudicial 
error.  This  identical  question  was  before  this  court  in 
Wells  V.  Frasner,  64  Neb.,  370,  89  N.  W.  Rep.,  1033, 
wherein  it  is  said :  "We  know  of  no  legal  ground  of  com- 
plaint because  they  were  not  specially  singled  out  from 
the  numerous  defendants,  and  found  to  have  an  interest 
in  the  laud  as  owners.  It  is  obvious  that  they  were  in 
no  way  prejudiced  by  the  appraisers  not  undertaking  to 
ascertein  and  separate  the  interests  of  the  different  de- 
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fendants  against  whom  the  decree  operated.  It  is  not 
required  of  the  appraisers  that  they,  should  ascertain  and 
determine  what  the  respective  interests  of  the  different 
defendants  were  in  the  land  being  appraised  for  sale.  By 
finding  the  gross  value  of  the  land,  and  deducting  there- 
from the  prior  incumbrances,  the  value  remainin'g  rep- 
resented the  value  of  the  interests,  for  the  purpose  of  the 
Rale,  of  either  or  all  of  those  against  whom  the  decree  and 
its  execution  operated.  Toscmi  v,  Devries,  57  Neb.,  270, 
77  N.  W.  Rep.,  669.'' 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Hastings  and  KiRKPATmoic,  CO.,  concur. 

Affirmed. 


Herman  G.  Weilage  v.  Lyslb  I.  Abbott  bt  al. 

Fn.ED  June  4,  1902.    No.  11,887. 
Commissioner's  opinloB.    Department  No.  2. 

1.  Costs  and  Attorneys'  Fees:    Agreement  to  Pat:    Discontinuance  of 

Cause:  Consideration.  Discontinuance  of  a  pending  cause  and 
agreement  not  to  prosecute  any  further  claim  are  sufficient  con- 
sideration for  a  promise  to  pay  accrued  costs  and  attorneys'  fees. 

2.  Frauds,  Statute  of:    Agreement  to  Pay  Attorneys'  Fees.     In  srch 

case  the  agreement  to  pay  attorneys'  fees  is  an  original  and  inde- 
pendent contract  and  is  not  within  the  statute  of  frauds  as  being 
a  promise  to  answer  for  the  debt  of  another. 

Error   from    the   district   court    for   Douglas   county. 
Tried  below  before  Estelle,  J.     Affirmed. 

John  O.  Yeiser^  for  plaintiff  in  error. 

Lysle  L  Ahhott  and  Ezra  8.  Abbott ^  contra. 

Pound,  C. 

The  sole  question  inyolved  in  this  case  is  whether  the 
petition  states  a  cause  of  action.    The  allegations  are^  in 
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substance,  that  plaintiffs  as  attorneys  at  law  had  under- 
taken to  prosecute  a  claim  against  defendant  in  behalf 
of  one  George  O.  Weilage  upon  a  contingent  fee;  that 
pending  proceedings  thereon  the  claim  was  settled  by  the 
parties  without  the  knowle<lge  or  consent  of  plaintiffs, 
the  defendant  agreeing  to  pay  the  costs  and  plaintiffs' 
fees  as  attorneys,  and  said  Oeorge  Weilage  discontinuing 
the  c«ase  and/igreeing  to  "abate  all  further  claim."  Objec- 
tion is  made  that  there  was  no  consideration  for  the  agree- 
ment to  pay  attorneys'  fees  and  that  such  agreement  is 
within  the  statute  of  frauds  as  a  promii^e  to  answer  for 
the  debt  of  another.  Neither  point  is  well  taken.  Counsel 
argues  that  because  it  is  alleged  that  an  agreement  was 
entered  into  whereby  defendant  was  to  pay  the  claim  in 
one  year,  giving  security  therefor,  George  G.  Weilage  had 
no  claim  to  prosecute  and  his  agreement  not  to  proceed 
further  was  no  consideration.  But  the  fair  construction 
of  the  petition  is  that  said  agreement  was  superseded  by 
a  new  arrangement,  the  terms  of  which  have  been  stated 
already.  If  anything  else  is  meant,  it  would  be  that  the 
agreement  to  pay  the  claim  in  a  year  was  a  part  of  the 
wnole  settlement.  In  either  event  the  consideration  is 
ample.  The  promise  not  to  prosecute  further  and  the  dis- 
continuance would  support  not  only  an  agreement  to  pay 
the  claim  at  a  future  date  but  also  a  promise  to  pay  the 
costs  and  attorneys'  fees.  As  to  the  other  point,  there 
was  obviously  an  original  and  independent  contract  not 
within  the  statute.  Fitzgerald  v.  Morrissey^  14  Neb.,  198; 
Palmer  v.  Witcherhj,  15  Neb.,  98 ;  Suoayne  v.  Hill^  59  Neb., 
652. 
We  recommend  that  the  judgment  be  affirmed. 

Barnes  and  Oldham,  CC,  concur. 

Affibmed. 


J 
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Alexander  McIntyrb,  Receiver  op  the  Banking  Firm 
OF  C.  A.  Sweet  &  Company,  et  al.,  appbllrbs,  v, 
Michael  Malone  bt  al.,  appellants. 

Filed  June  4,  1902.    No.  11,907. 
Ck)mmiS8loner'8  opinion.    Department  No.  3. 

1.  Action:    Stat  in  State  Ck>UBT:    Bankruptcy:   Dibchaboe  a  Release 

OF  Claim.  The  state  court  abould  stay  proceedings  in  a  suit 
pending  against  a  person  against  whom  proceedings  in  bankruptcy 
have  been  commenced,  either  on  his  own  petition  or  by  his 
creditors,  if  the  pending  suit  is  founded  upon  a  claim  from  which 
a  discharge  in  bankruptcy  would  be  a  release. 

2.  Action  in  State  Ck>iirt:  Bankruptcy:  Application  for  Stay  in  State 

Court.  The  state  court  in  which  the  suit  is  pending  is  the  proper 
tribunal  to  which  application  for  a  stay  should  be  made.  In  re 
Qeister,  97  Fed.  Rep.,  322. 

3.  Bankruptcy:    Actions  by  Trustee  in  State  Courts.    Actions  by  a 

trustee  in  bankruptcy  to  recover  property  in  the  hands  of  third 
parties  and  which  he  claims  as  a  part  of  the  bankrupt  estate,  must 
be  prosecuted  in  the  state  court  unless  the  defendants  in  such 
actions  consent  that  the  same  may  be  prosecuted  in  the  federai 
court.    Bardes  v.  Hawarden  Bank,  178  U.  S.,  525. 

1  Pleading:  Action  to  Set  Aside  Conveyance:  Allegation  in  Petition 
OF  Intent  to  Defraud.  In  an  action  brought  to  set  aside  a  con- 
veyance of  land  and  subject  the  same  to  the  payment  of  the  plain- 
tiff's judgment,  the  petition  sufficiently  states  a  cause  of  action  if 
it  alleges  that  the  conveyance  was  made  for  the  purpose  and  with 
the  Intent  to  defraud  creditors. 

Appeal  from  the  district  court'  for  Otoe  county.  Tried 
below  before  Jbssbn,  J.     Affirmed. 

Hazlett  d  Jdcky  John  C.  Watson  and  John  Y.  Morgan, 
for  apx)ellant8. 

E.  F.  Warren  and  L.  F.  Jackson,  contra. 

DUFFIE,  O. 

The  principal  question  in  this  case  is  the  right  of  a 
trustee  in  bankruptcy  to  prosecute  an  action  in  the  court>s 
of  the  state  to  recover  property  alleged  to  have  been 
fraudulently  conveyed  by  the  bankrupt 
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On  the  8tli  of  February,  1897,  C.  A.  Sweet  &  Co.,  being 
judgment  creditors  of  Michafel  Malone,  commenced  an 
action  to  subject  certain  property  in  Otoe  county  standing 
in  the  name  of  Nora  Malone,  the  wife  of  said  Michael, 
to  the  payment  of  their  judgment  Some  time  after  the 
commencement  of  this  action  Alexander  Mclntyre  was  ap- 
pointed receiver  for  Sweet  &  Co.  and  was  substituted  as 
plaintiff  in  the  action.  While  the  action  was  pending, 
and  on  the  17th  of  March,  1900,  Michael  Malone  filed  his 
voluntary  ;>etition  in  bankruptcy  in  the  district  court  of 
the  United  States  for  the  district  of  Nebraska,  and  there- 
upon was  duly  adjudged  a  bankrupt,  and  Jackson  Farley 
appointed  trustee.  May  26,  1900,  Farley,  as  trustee, 
moved  and  obtained  leave  to  intervene  in  the  action,  after 
which  a  trial  of  the  case  was  had  and  a  decree  entered 
in  favor  of  the  plaintiffs.  Prior  to  the  trial  the  defendants 
asked  leave  to  file  an  amended  answer  setting  up  the 
bankruptcy  proceedings  in  the  case  of  Michael  Malone 
pending  in  the  district  court  of  the  United  States,  but  the 
court  refused  to  allow  this  answer  to  be  filed.  It  is  now 
insisted  with  great  earnestness  that  the  court  should  have 
allowed  the  answer  and  have  stayed  proceedings  in  the 
case. 

Section  11  of  the  bankruptcy  act  of  1898  provides  as 
follows:  "A  suit  which  is  founded  upon  a  claim  from 
which  a  discharge  would  be  a  release,  and  which  is  pend- 
ing against  a  person  at  the  time  of  the  filing  of  a  petition 
against  him,  shall  be  stayed  until  after  an  adjudication 
or  the  dismissal  of  the  petition ;  if  such  person  is  adjudged 
a  bankrupt,  such  action  may  be  further  stayed  until  twelve 
months  after  the  date  of  such  adjudication,  or,  if  within 
that  time  such  person  applies  for  a  discharge,  then  until 
the  question  of  such  discharge  is  determined."    Had  the 

trustee  in  bankruptcy  not  intervened  in  this  action  there 

« 

can  be  no  question  that  the  district  court  should  have 
allowed  the  proposed  answer  to  be  filed  and  have  stayed 
proceedings  in  the  case. 
In  Hill  V.  Harding,  107  U.  S.,  631,  the  supreme  court  of 
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the  United  States,  in  construing  a  substantially  similar 
section  found  in  the  act  of  1867,  said:  '^The  terms  of 
this  enactment  are  as  broad  and  as  peremptory  as  pos- 
sible. *No  creditor  whose  debt  is  provable  shall  be  allowed 
to  prosecute  to  final  judgment'  any  suit  tliereon  against 
the  bankrupt;  and  such  suit  ^shall,  upon  the  application 
of  the  bankrupt,  be  stayed.'  This  provision,  like  all  laws 
of  the  United  States  made  in  pursuance  of  the  constitu- 
tion, binds  the  courts  of  each  state,  as  well  as  those  of 
the  nation.  Upon  the  application  of  the  bankrupt  to 
the  court,  state  or  national,  in  which  the  suit  is  pending, 
it  is  the  duty  of  that  court  to  stay  the  proceedings  'to 
await  the  determination  of  the  court  in  bankruptcy  on 
the  question  of  the  discharge,'  unless  there  is  an  unreason- 
able delay  on  the  part  of  the  bankrupt  in  endeavoring  to 
obtain  his  discharge." 

Prior  to  the  offer  of  this  answer  the  trustee  in  bank- 
ruptcy had  intervened  in  the  action  and  was  prosecuting 
the  suit.  Section  70  of  the  bankruptcy  act  providers, 
among  other  things,  that  '*the  trustee  may  avoid  any 
transfer  by  the  bankrupt  of  his  property  which  any 
creditor  of  such  bankrupt  might  have  avoided,  and  may 
recover  the  property  so  transferi^ed,  or  its  value,  from  the 
person  to  whom  it  was  transferred,  unless  he  was  a  lu^ifn 
fide  holder  for  value  prior  to  the  date  of  tlie  adjudication. 
Such  property  may  be  recovered  or  its  value  collected 
from  whoever  may  have  received  it,  except  a  bona  fide 
holder  for  value." 

There  can  be  no  dispute  that  under  this  provision  of 
the  act  it  was  not  only  the  right  but  the  duty  of  tlie 
trustee  in  bankruptcy  to  prosecute  this  action  and  to 
establish  if  he  could  the  fraudulent  character  of  the  trans- 
fer, of  this  property  from  Michael  Malone  to  his  wife 
Nora,  and  the  question  of  whether  such  an  action  might 
be  proeeeuted  in  the  state  cMUirt  was  determined  by  ihe 
supreme  court  of  the  United  States  in  Barclay  v,  H awarder 
Bank,  178  U.  8.,  525.  It  was  there  hehl  that  the  United 
States  district  courts  have  no  jurisdiction  over  independ- 
15 
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ent  suits  brought  by  a  trustee  in  bankruptcy  to  assert 
title  to  the  money  or  property  as  assets  of  the  bank- 
rupt against  strangers  to  the  bankruptcy  proceedings 
unless  by  Consent  of  the  proposed  defendants,  such  juris- 
diction being  denied  to  them  by  section  23  of  the  bank- 
rupt act  of  1898. 

It  T\dll  thus  be  seen  that  the  highest  court  of  the  land, 
and  whose  decision  on  all  questions  arising  under  the 
bankrupt  act  is  final  and  conclusive,  has  held  in  a  case 
squarely  presenting  the  question,  that  the  trustee  can  not 
institute  an  action  of  the  character  of  the  one  at  bar  in 
any  court  except  that  of  the  local  tribunal  of  the  state 
unless  by  the  consent  of  the  defendants  in  such  action. 
Such  being  the  case,  the  mattei*s  presented  in  the  answer 
asked  to  be  filed  were  wholly  immaterial  and  the  court 
was  right  in  not  allowing  the  record  to  be  incumbered 
by  such  immaterial  matters. 

The  appellants  further  object  that  the  petition  does 
not  state  a  cause  of  action  in  that  it  is  not  alleged  that 
at  the  time  of  the  conveyance  the  defendant,  Michael 
Malone,  was  not  insolvent  or  did  not  have  other  property 
sufficient  to  pay  the  plaintiff's  claim.  It  is  also  urged 
that  (lie  petition  upon  its  face  discloses  that  there  is  per- 
sonal property  belonging  to  Michael  Malone  which  may 
be  levied  on  and  sold  and  that  a  resort  to  equity  is  not 
necessary.  It  is  alleged  in  the  petition  that  at  the  time 
of  making  a  conveyance  of  this  hmd  Michael  Malone  also 
conveyed  to  his  wife  about  $2,000  in  value  of  personal 
l)roi>erty  and  that  she  thereupon  conveyed  said  personal 
property  by  chattel  mortgage  to  the  defendant,  William 
Malone,  for  the  sum  of  $2,000,  but  that  the  mortgage  was 
without  consideration  and  for  the  purpose  of  hindering, 
delaying  and  defrauding  C.  A.  Sweet  &  Co.  and  o^her 
creditors  of  Michael.  It  is  urged  in  argument  that  this 
pt^rsonal  property,  if  the  statements  of  the  petition  are 
{v\u\  roiild  be  taken  in  execution  against  Michael  Malone 
and  applied  to  the  satisfaction  of  plaintiff^s  Judgment. 
The  petition  in  clear  and  unequivocal  language  ailegiss 
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that  execution  had  been  issued  upon  this  judgment  prior 
to  the  commencement  of  this  action  and  returned  unsatis- 
fied.   This  return  under  the  authorities  is  conclusive. 

In  McElwain  v.  Willis ^  9  Wend.  [N.  Y.],  549,  in  speak- 
ing of  the  right  of  the  creditor  to  resort  to  equity  for  the 
enforcement  of  his  claim,  it  is  said :  "The  ground  upon 
which  the  jurisdiction  of  the  court  rests  in  such  cases  is, 
that  the  legal  remedy  has  been  exhausted  without  satis- 
faction of  the  judgment,  and  certainly  the  best  evidence 
of  the  fact  is  the  official  return  of  the  sheriflf  that  no 
goods  or  chattels,  lands  or  tenements  can  be  found,  out  of 
which  he  can  levy  the  debt  by  virtue  of  the  execution. 
Upon  any  other  view,  the  question  whether  there  was 
property  subject  to  an  execution  or  not  would  be  open  to 
be  litigated  by  the  parties  in  every  proceeding  of  the 
kind  in  question,  and  to  be  decided  by  the  court  upon  the 
testimony  produced.  The  return  of  the  officer  is  now  con- 
sidered conclusive,  and  if  the  defendant  is  injured  by 
his  misconduct,  the  law  affords  an  ample  remedy."  See 
also  Page  v.  Orcmt,  9  Ore.,  116. 

Where,  as  in  this  case,  the  petition  alleges  that  the 
conveyance  was  made  for  the  purpose  and  with  the  intent 
to  defraud  creditors,  we  are  of  the  opinion  that  it  is  not 
necessary  to  allege  that  the  fraudulent  grantor  did  not 
at  the  time  of  the  conveyance  have  other  property  out  of 
which  the  creditor's  claim  might  be  secured. 

We  have  been  referred  to  several  Indiana  cases  as 
authority  for  the  proposition  that  the  pleader  must  aver 
that  at  the  time  of  the  alleged  fraudulent  conveyance  the 
grantor  had  no  other  property  sufficient  to  pay  his 
creditors. 

In  Citizens^  Bank  of  Louisiana  v.  Buddig,  65  Miss.,  284, 
the  supreme  court  of  Mississippi,  referring  to  these  cases 
and  to  the  Indiana  rule,  remarks:  "In  Indiana  the  su- 
IMreme  court,  confounding  the  distinction  between  a  volun- 
tary conveyance  by  a  husband  to  his  wife,  a  father  to  his 
child,  and  the  like,  the  validity  or  invalidity  of  which  is 
\  determiiiable  by  the  circumstances  of  the  donor  at  the  time 
\ 
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of  the  gift,  and  a  conveyance  made  to  hinder,  delay  and 
defraud  creditors^  has  held  that  a  creditor  attacking  a 
conveyance,  as  made  for  the  purpose  of  defrauding,  must 
aver  and  prove  the  insolvency  of  the  debtor  when  the  con- 
veyance was  made,  and  continued  to  the  time  of  institut- 
ing the  suit;  and  has  displayed  remarkable  consistency 
and  persistence  in  this  erroneous  view,  against  the  senti- 
ment of  the  bar  and  inferior  courts,  as  indicated  by  the 
multitude  of  cases  in  which  it  has  been  questioned." 

This  criticism  we  think  is  well  founded.  A  conveyance 
made  to  defraud  creditors  can  not  in  any  manner  afFect 
their  rights  and  the  property  may  be  pursued  and  taken 
until  it  reaches  the  hands  of  some  bona  fide  purcha^ier. 
On  the  other  hand,  a  gift  made  by  a  debtor  to  a  member 
of  his  family  is  fraudulent  only  in  case  he  does  not  re- 
tain enough  in  his  own  hands  to  satisfy  the  debts  exists 
ing  against  him  at  the  time.  A  conveyance  is  not  fraud- 
ulent simply  because  it  is  made  by  way  of  gift  or 
advancement  to  a  member  of  the  grantor's  family,  and  his 
creditors  have  no  right  to  interfere  unless  the  gift  is  dis- 
proportionate to  his  means  and  will  have  the  effect  of 
defeating  his  creditors  in  the  collection  of  their  claims. 
Adler  d  Sons  Clothing  Go,  v.  Eellman,  55  Neb.,  266. 

It  follows,  therefore,  in  the  case  of  gifts,  that  the  cred- 
itor must  allege  in  attacking  the  conveyance  that  the 
grantor  did  not  have  other  property  sufficient  to  pay  his 
debts. 

We  discover  no  error  in  the  record  and  therefore  recom- 
mend that  the  judgment  appealed  from  be  affirmed. 

Albbrt  and  Ambs^  CG.,  concur. 

Affibmed. 
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George  F.  Dittman  Boot  and  Shoe  Company  v.  Paul 

D.  Graff  et  al. 

Piled  June  4,  1902.    No.  11,910. 
Ck)mml88ioner'8  opinion     Department  No.  2. 

1.  Attachment:    Taking  EjVIdence  as  to  Truth  of  Affidavit:    Discre- 

tion OF  Court.  Where  the  defendant,  in  his  motion  to  dissolve  an 
attachment,  denies  the  truth  of  the  facts  stated  in  the  affidavit 
on  which  the  attachment  was  obtained,  the  manner  of  taking  the 
evidence,  on  the  hearing  of  the  motion,  is  within  the  discretion  of 
the  court. 

2.  Attachment:    Extent  of  Power  and  Authority  of  County  Court: 

STATtTTES.  The  practice  in  attachment  cases,  in  the  county  court, 
where  the  amount  involved  is  above  the  jurisdiction  of  a  Justice 
of  the  peace,  by  chapter  20  of  the  Compiled  Statutes,  is  made  the 
same  as  that  which  prevails  in  the  district  court,  and  the  county 
court  has  full  power  to  hear  motions  to  dissolve  attachments  and 
make  the  proper  orders  thereon. 

3.  Exceptions,  Bill  of:    Evidence  in  Attachment  Wanting:    Presump- 

tions. Where  the  evidence  taken  in  the  county  court  on  a  motion 
to  dissolve  an  attachment  is  not  preserved  by  a  bill  of  exceptions, 
and  is  not  before  the  court  of  review,  it  will  be  presumed  that  the 
evidence  was  sufficient  to  sustain  the  Judgment  and  order  of  the 
lower  court. 

Error  from  the  district  court  for  Nemaha  county.  Tried 
below  before  Stull,  J.     Affirmed. 

E.  B.  Quaekenhiish  and  B.  Frank  Neal,  for  plaintiff  in 
error. 

\ 

\\\  H.  Kelligar  and  E,  Fenieati^  contra. 

Barnes,  C. 

This  18  a  proceeding  in  error  to  reverse  the  judgment  of 
the  di8trict  court  for  Xeinaha  county  sustaining  the  order 
of  the  county  court  of  that  county  dissolving  an  attach- 
ment. The  record  bef:>re  us  consists  solely  of  the  tran- 
script of  the  proceedings  in  the  district  and  county  court, 
there  being  no  bill  of  exceptions  in  the  case.  From  the 
transcript  it  appears  that  on  the  11th  day  of  March,  1898, 
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the  George  F.  Dittinan  Boot  and  Shoe  Company,  a  Mis- 
souri corporation,  filed  an  affidavit  in  the  county  court 
of  Nemaha  county  against  Paul  D.  Graflf  and  Charlotte 
Driehouse,  who  were  described  therein  as  partners  doing 
a  general  trading  and  merchandising  business  at  Johnson, 
Nebraska,  as  P.  D.  Graflf  &  Co.  It  was  alleged  in  the 
affidavit  that  Clement  L.  Wilson,  as  attorney  for  the  plain- 
tiflf  therein,  had  commenced  an  action  against  the  defend- 
ants above  named,  Paul  D.  Graif  and  Charlotte  Driehouse, 
partners  as  P.  D.  Graff  &  Co.,  to  recover  the  sum  of  f20.80 
on  a  past  due  indebtedness,  and  |708.95  money  not  yet 
due;  that  the  whole  sum  was  for  goods  sold  and  delivered 
by  plaintiffs  to  defendants  at  their  request,  and  at  an 
agreed  price;  that  the  defendants  were  about  to  sell,  con- 
vey and  dispose  of  their  property  with  fraudulent  intent; 
that  said  defendants  had  assigned  their  said  property  to 
persons  unknown  to  affiant  with  fraudulent  intent  to  cheat 
and  defraud  their  creditors,  and  for  the  puri)ose  of  hinder- 
ing and  delaying  them  in  the  collection  of  their  just  debts; 
that  the  claim  of  1708.95  would  be  due  on  the  first  day 
of  April,  1898;  that  such  claim  was  just  and  wholly 
unpaid.  No  petition,  however,  was  filed  in  the  case  at 
that  time,  and  under  the  pi*actice  obtaining  in  the  county 
court,  in  cases  of  that  magnitude,  it  is  doubtful  if  any 
action  was  commenced.  Upon  the  affidavit  thus  filed  an 
order  of  attachment  was  issued  directed  to  the  sheriff  of 
said  county,  together  with  a  suihmons  which  was  return- 
able on  the  first  day  of  the  April  term  of  the  county  court 
So  far  as  the  record  discloses  no  order  was  made  in  this 
case  allowing  the  action  to  be  commenced,  or  granting 
(he  writ  of  attachment;  however,  the  writ  was  issued  as 
jibove  stated,  and  placed  in  the  hands  of  the  sheriff,  who 
hnied  the  same  upon  the  property  of  the  defendants.  The 
summons  was  also  served  upon  the  defendants,  to  wit, 
P.  D.  Graff  and  Charlotte  Driehouse,  by  giving  to  each 
of  them  a  true  and  certified  copy  of  the  same  with  all  of 
the  indorsements  thereon.  On  the  following  day  Charlotte 
Driehouse,  one  of  the  defendants,  filed  a  motioa  to  dis- 
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charge  the  attachment,  which  conlaiiuMl  the  following 
grounds:  first,  hecause  the  facts  stated  in  the  affidavit 
are  not  sufficient  to  justify  the  issuii>g  of  the  same;  sec- 
ond, because  the  statement  of  facts  !u  the  said  affidavit 
are  untrue.  Notice  was  given  of  ilie  honriT*:;  of  this 
motion,  and  on  the  17th  day  of  March  tho  n  :  t^er  was 
taken  up  and  heard  by  the  county  judge.  On  that  day 
a  petition  was  filed  for  an  order  of  attachment,  w^hich  w^as 
not  sufficient  in  form  or  substance  to  state  a  cause  of 
action  in  favor  of  the  plaintiffs  and  against  the  defend- 
ants on  the  debt  sued  on,  and  the  only  prayer  contained 
in  the  petition  w^as  as  follows:  "Wherefore  plaintiff 
prays  that  a  writ  of  attachment  may  issue ;  that  the  goods, 
wares  and  merchandise  of  the  said  P.  D.  Graff  &  Co.,  or 
80  much  thereof  as  will  satisfy  plaintiffs'  demands,  may 
be  seized  under  the  order  of  this  court,  together  with  a 
snflScient  amount  to  pay  the  costs  incident  to  this  action, 
and  that  the  same  shall  be  held  subject  to  the  payment  of 
plaintiffs'  claims  and  demands;  and  that  said  goods  be 
sold  for  the  i)ayment  of  plaintiffs'  said  claims  and  de- 
mands.'' Evidence  was  introduced  upon  the  hearing  of 
the  motion  to  dissolve  the  attachment  in  the  nature  of 
oral  testimony  on  both  sides,  and  after  due  consideration 
thereof  the  county  judge  made  an  order  dissolving  the 
said  attachment.  Nothing  further  was  ever  done  in  the 
county  court  and  no  further  proceedings  were  ever  had 
therein.  From  this  order  the  plaintiff  prosecuted  error 
to  the  district  court.  The  evidence  in  the  case  not  having 
bet^n  preserved  by  a  bill  of  exceptions,  the  district  court 
affirmed  the  order  of  the  court  below,  and  from  such  judg- 
ment of  the  district  court  the  plaintiff  brings  the  case  to 
this  court  by  a  petition  in  error. 

1.  The  plaintiff  contends  that  the  district  court  erred 
in  not  reversing  the  judgment  and  order  of  the  county 
court,  because  the  defendant  was  allowed  to  introduce 
evidence  in  the  county  court  tending  to  show  that  the 
facts  stated  in  the  affidavit  for  attachment  w^ere  not  true. 
It  IB  claimed  by  the  plaintiff  that  the  defendant  had  no 
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right  to  introduce  any  evidence  in  relation  to  the  facts 
alleged  in  the  affidavit,  for  the  reason  that  she  filed  no 
affidavit  in  the  county  court.  We  can  not  agree  with 
plaintiflf's  contention  on  this  point  When  the  motion 
to  dissolve  the  attachment  was  filed,  and  the  fact«  in  the 
affidavit  wore  denied  therein,  the  burden  of  proof  was 
(m  the  plaintiff  to  sustain  his  allegations.  He  introduced 
his  evidence  for  that  purpose,  and  of  course  it  was  com- 
petent for  the  defendant  to  introduce  her  evidence  to  rebut 
that  of  the  plaintiff  in  order  that  the  court  might  be 
advised  as  to  the  truth  or  falsity  of  the  allegations  con- 
tained in  the  original  affidavit  It  seems  that  the  court 
permitted  the  introduction  of  evidence  on  both  sides  of 
this  question.  It  was  within  the  discretion  of  the  court 
to  proceed  in  this  manner,  and  there  is  nothing  before 
us  to  show  that  there  was  any  abuse  of  such  discretion. 
Koantze  v.  Scott,  52  Neb.,  461. 

2.  The  plaintiff  contends  that  the  court  had  no  power 
to  make  an  order  dissolving  the  attachment,  and  as  a  basis 
of  such  contention  he  claims  that  section  234(1'  of  the  Code, 
which  purports  to  give  the  county  courts  and  justices  of 
the  peace  authority  to  hear  and  determine  motions  to  dis- 
solve attachments  and  to  make  applicable  to  county  and 
justice  courts  the  provisions  of  sections  234,  235  and  236 
of  the  Code  of  Civil  Procedure  is  unconstitutional  and 
void. 

We  decline  to  pa.ss  upon  this  question,  because  it  does 
not  arise  in  the  case  at  bar.  If  the  plaintiff  succeeded  in 
commencing  an  action  on  the  11th  day  of  March,  1898, 
when  he  filed  his  affidavit  for  attachment,  such  action  wais 
commenced  in  the  county  court  and  not  before  the  county 
judge  acting  as  a  justice  of  the  peace.  The  provisions  of 
(*hapter  20  of  the  Compiled  Statutes,  entitled  "Courts," 
wherein  the  practice  of  the  district  court  is  made  appli- 
cable to  the  county  court  in  all  cases  where  the  amount  in 
(controversy  is  beyond  the  jurisdiction  of  a  justice  of  the 
peace,  gave  the  county  court  in  this  case  full  and  com- 
plete power  and  authority  to  hear  the  motion  to  diasolye 


Vol..  3]  JANUARY  TEBM,  1902.  169 

Harris  v.  Nye  &  Schneider  Co. 

the  attachment  and  enter  the  proper  judgment  or  order 
thereon.  The  practice  in  such  cases  in  the  county  court 
should  be  the  same  as  that  pursued  in  the  district  court 
Therefore  the  court  did  not  err  in  hearing  the  motion  to 
dissolve  the  attachment 

3.  It  is  apparent  in  this  case,  from  the  record,  that  the 
order  of  the  court  dissolving  the  attachment  was  made 
upon  confficting  evidence.  On  a  review  of  a  ruling  on  a 
motion  to  dissolve  an  attachment,  if  the  evidence  is  con- 
flicting, the  ruling  will  not  be  disturbed  unless  clearly 
wrong.  Nebraska  Moline  Plow  Co,  v.  Klw{iiiuiny  48  Neb., 
204;  timith  v.  Bowen,  51  Neb.,  245. 

As  we  have  heretofore  observed,  there  is  no  bill  of 
exceptions  preserved  in  this  record.  It  is  the  rule  of 
this  court  in  such  cases  to  presume  that  the  evidence  in- 
troduced before  the  trial  judge  in  such  a  matter,  where 
it  is  not  brought  before  us  by  a  proper  bill  of  exceptions, 
is  sufficient  to  sustain  his  judgment,  and  therefore  we 
are  constrained  to  hold  that  the  judgment  of  the  county 
judge  in  sustaining  the  motion  to  dissolve  the  attachment 
herein  was  right,  and  that  the  district  court  did  not  err 
in  affirming  such  order. 

For  the  foregoing  reasons  we  recommend  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Oldham  and  Pound,  CO.,  concur. 

Affibmed. 


John  W.  Habbis  v.  Nyb  &  Schneidbe  Company. 

Piled  Jmna  4,  1902.    No.  11,962. 

Commissioner's  opinion.    Department  No.  2. 

L  Appeal  and  Error:  Sustaining  Demubreb  to  Answeb:  Assignment 
ur  Petition  in  Ebbob.  Where  a  demurrer  is  sustained  to  defend- 
ant's answer  and  he  refuses  to  plead  further,  the  action  of  the 
trial  court  in  sustaining  such  demurrer  will  not  be  reviewed  here 
unless  such  action  is  specifically  alleged  against  in  the  petition  in 
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2.  Mortgage   Foreclosure:     Repeal  of  Deficiency   Statute:     Action 

Begun  Prior  to  Repeal.  Where  an  action  in  foreclosure  was  insti- 
tuted before  the  repeal  of  section  847  of  the  Code  of  Civil  Pro- 
cedure the  court  is  authorized  to  enter  a  deficiency  judgment 
against  those  personally  liable  on  the  debt,  when  a  deficiency 
exists,  notwithstanding  the  repeal  of  said  section.  Patrick  v. 
National  Bank  of  Commerce,  63  Neb.,  200,  88  N.  W.  Rep.,  183. 

fbllowed. 

•• 

3.  Limitation  of  Actions:    Mobtoage  Foreclosure  Begun  Before  Note 

Barred:  ToLLt)F  Statute.  The  institution  of  a  suit  of  foreclosure 
on  a  mortgage  before  the  note  evidencing  the  indebtedness  is 
barred  by  the  statute,  tolls  the  statute  on  the  note  from  the  time 
of  the  commencement  of  the  foreclosure  action. 

Error  from  the  district  court  for  Dodge  county.    Tried 
L3low  before  Marshall,  J.     Affinncd 

F.  W.  Button^  for  plaintiflf  in  error. 

Courtright  &  SidneTy  contra. 

Oldham,  C. 

This  is  a  proceeding  in  error  to  review  the  judgment 
of  the  district  court  for  Dodge  county,  Nebraska,  in  en- 
tering a  deficiency  judgment  against  John  W.  Harris, 
plaintiff  in  error.  The  record  discloses  that  an  action 
of  foreclosure  on  a  note  and  mortgage  was  instituted  by 
the  defendant  in  error  on  a  cross-petition  in  August,  1896. 
The  petition  sets  out  the  note  and  mortgage  in  the  ordinary 
form,  and  prays,  among  other  things,  for  a  judgment  for 
deficiency,  if  any.  The  sale  of  the  mortgaged  property 
was  confirmed  and  a  deed  ordered  in  December,  1897. 
The  proceeds  of  the  sale  were  applied  to  the  satisfaction 
of  a  prior  mortgage  and  a  large  deficiency  remained  on 
the  judgment  of  defendant  in  error. 

In  January,  1901,  defendant  in  error  filed  his  motion 
for  a  deficiency  judgment.  A  copy  of  this  motion  was 
served  upon  plaintifif  in  error,  who  filed  an  answer  to 
this  motion  denying  his  liability  for  a  deficiency  judgr- 
ment  because  of  the  repeal  of  the  law  permitting  defi- 
ciency judgments  by  the  act  of  1897,  and  alleging  that 
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the  note  on  which  the  deficiency  was  sought  was  now 
barred  bv  the  statute  of  limitations.  Defendant  in  error 
demurred  to  the  answer.  The  demurrer  was  sustained 
by  the  trial  court,  and,  plaintiff  in  error  refusing  to  fur- 
thi^r  plead,  judgment  was  awarded  defendant  in  error  as 
prayed  for  in  his  motion.  Plaintiff  in  error  filed  his 
motion  for  a  new  trial,  which  was  overruled,  and  he  now 
brings  error  to  this  court. 

The  proceeding  might  with  propriety  be  cavalierly  dis- 
posed of  for  the  reason  that  plaintiff  in  error,  neither  in 
his  motion  for  a  new  trial  nor  in  his  petition  in  error, 
has  alleged  error  in  the  action  of  the  trial  court  in 
sustaining  the  demurrer  to  his  answer.  It  is  plainly  ap- 
parent that  if  any  error  was  committed  by  the  trial  court 
at  all,  the  error  consisted  in  his  ruling  on  the  demurrer 
to  the  answer  of  plaintiff  in  error.  But,  aside  from  this, 
there  was  no  error  for  the  reason  that  the  action  to  fore- 
close the  mortgage  had  been  instituted  prior  to  the  re- 
peal of  the  deficiency  judgment  law,  and  consequently  this 
action  was  not  affected  by  such  repeal. 

The  note  was  not  barred  at  the  time  suit  was  insti- 
tuted for  the  foreclosure  of  the  mortgage,  hence  the  in- 
stitution of  the  suit  tolled  the  statute  of  limitations  on 
this  note  from  the  time  of  the  commencement  of  the  action. 
Patrick  v.  National  Bamk  of  Commerce,  63  Neb.,  200,  88 
N.  W.  Rep.,  183. 

We  therefore  recommend  that  the  judgment  of  .the  dis- 
trict court  be  alfirmed. 

Barnes  and  Pound,  CC,  concur. 

Affirmed. 
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Cedar  County  ▼.  Ooets. 

Cedar  County  v.  Louis  Gobtz. 

FiUED  June  4,  1902.    No.  11,959. 
Commissioner's  opinion.    Dei»artment  No.  1. 

1.  Appeal  and  Brror:    Ovebbulino  Obal  Motion  fob  New  Tbial.    An 

oral  motion  for  a  new  trial  is  not  recognized  in  the  practice  of  this 
state.  Such  a  motion  will  not  justify  the  granting  of  a  new  trial, 
nor  will  the  overruling  of  such  a  motion  be  sufficient  to  present 
errors  of  law  to  either  the  trial  or  a  reviewing  court 

2.  Appeal  and  Error:  Necessity  fob  Motion  fob  New  Tbial.  This  court 

will  not  review  alleged  errors  occurring  during  the  trial  of  a 
cause  in  the  district  court,  by  petition  in  error,  unless  a  motion 
for  a  new  trial  was  made  in  the  trial  court  and  a  ruling  obtained 
thereon. 

Error  from  the  district  court  for  Cedar  connty.  Tried 
below  before  Graves,  J.    Affirmed,  , 

Benj.  M.  Weedy  R.  J.  Millard y  County  Attorney ^  and  C. 
H.  Whitney y  for  plaintiff  in  error. 

John  Bridenhaughy  contra. 

Day,  C. 

From  the  decision  of  the  board  of  county  commissioners 
of  Cedar  county,  disallowing  in  part  a  certain  claim  filed 
by  him  against  said  county,  Louis  Goetz  appealed  to  the 
district  .court.  On  March  26,  1900,  the  case  was  tried  to 
a  jury,  resulting  in  a  verdict  for  the  plaintiff,  upon  w^hioh 
on  the  same  day  judgment  was  rendered.  To  review  this 
judgment  the  defendant  has  brought  error  to  this  court. 

The  record  before  us  discloses  an  order  made  March  26, 
1900,  as  follows:  "Whereupon  the  defendant  enters  his 
oral  motion  for  a  new  trial  which  is  overruled,  where- 
upon it  is  ordered  and  adjudged  that  the  plaintiff  have 
and  recover  from  the  defendant  the  sum  of  $129.44  and 
his  costs  herein  expended  taxed  at  f99.48.'^  An  oral 
motion  for  a  new  trial  is  not  recognized  in  the  practice  of 
this  state.     Such  a  motion  will  not  justify  the  granting 
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of  a  new  trial,  nor  will  the  overruling  of  such  a  motion 
be  sufficient  to  present  errors  of  law  to  either  the  trial 
or  a  reviewing  court. 

Section  317  of  the  Code  of  Civil  Procedure  specifically 
provides  that  the  application  for  a  new  trial  "must  be 
by  motion  upon  written  grounds,  filed  at  the  time  of  mak- 
ing the  motion." 

In  Phasnix  Ins.  Co.  v.  ReadingeVy  28  Neb.,  587,  it  is 
said: 

"The  granting  of  a  new  trial,  therefore,  is  not  an  arbi- 
trary exercise  of  power,  but  a  duty  to  be  performed  for 
adequate  cause,  and  such  cause  or  causes  must  be  as- 
signed in  the  motion,  which  motion  in  all  its  parts  the 
statute  requires  to  be  in  writing.  An  oral  motion,  there- 
fore, is  insufficient" 

The  record  also  shows  that  on  the  same  day  the  judg- 
ment was  rendered  a  motion  for  a  new  trial  in  the  usual 
form  was  filed  with  the  clerk.  This  motion  evidently 
forms  the  basis  of  the  petition  in  error  filed  in  this  court. 
The  record,  however,  fails  to  disclose  that  this  motion 
has  been  passed  upon  by  the  trial  court. 

It  has  been  held  repeatedly  by  this  court,  and  is  now 
the  settled  rule  of  practice,  that  alleged  errors  occurring 
during  the  trial  of  a  cause  in  the  district  court  by  petition 
in  error,  will  not  be  reviewed  unless  a  motion  for  a  new 
trial  was  made  in  the  trial  court  and  a  ruling  obtained 
thereon.  Jones  v.  Hayes ^  36  Neb.,  526;  Leach  v.  Renn:aldy 
45  Neb.,  207;  Koehler  v.  Summers,  42  Neb.,  330.  Other 
cases  supporting  the  rule  can  be  readily  found.  Under 
this  condition  of  the  record  the  only  question  which  we 
can  review  is  whether  the  judgment  is  supported  by  the 
pleadings.  The  pleadings,  in  our  opinion,  clearly  support 
the  judgment 

We  therefore  recommend  that  the  judgment  be  affirmed. 

Hastings  and  KiRKrATRiCK,  CC,  concur. 

Affirm£3). 
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O.  E.  Martin  v.  L.  D.  Mershon  bt  al. 

Filed  June  4,  1902.    No.  11,9&2. 
Gommi88ioiier>i  opinion.    Department  No.  3. 

1.  Venue,  Change  of:   Granted  Ex  Pabte  Before  Return  Dat:   Vaiji>- 

ITT.  An  order  of  a  Justice  of  the  peace,  granting  a  change  of 
venue,  made  on  an  ex  parte  hearing  and  before  the  return  day  of 
the  summons,  is  yold. 

2.  Appeal  and  Error:   From  Justice:   Jurisdiction  on  Face  of  Record. 

Where  the  Jurisdiction  of  a  Justice  of  the  peace  appears  on  the  face 
of  the  record,  error,  to  be  available,  must  appear  affirmatively. 

ERRO£t  from  the  district  court  for  Dixon  county.  Tried 
below  before  Graves,  J.    Reversed. 

W.  A.  Martin  and  0.  E.  Martin^  for  plaintiff  in  error. 

J.  H.  Broivn^  contra. 

Albert,  0. 

This  case  originated  before  a  justice  of  the  peace.  The 
summons  was  returnable  on  the  23d  day  of  November, 
1899,  and  was  actually  returned  on  the  20th  day  of  that 
month.  Thereafter  the  following  proceedings  were  had, 
as  shown  by  the  transcript  of  the  justice^s  record : 

"November  21,  1899,  defendant  attorney  filed  aflSdavit 
for  change  of  venue;  transcript  made,  and  sent  to  Justice 
Hunter,  November  22,  1899,  setting  time  for  trial  at  11 
o'clock  forenoon,  November  23, 1899. 

"November  23,  1899.  Plaintiff  appeared  at  10  o'clock, 
forenoon,  and  filed  motion,  asking  permission  to  file  a 
substituted  bill  of  particulars.  Motion  sustained;  and, 
it  appearing  that  the  change  of  venue  heretofore  granted 
was  without  authority  of  law  and  premature,  the  same 
IS  hereby  set  aside." 

Then  follows  the  entry  of  a  default  against  the  defend- 
ant, and  of  a  trial  of  the  case,  and  of  a  finding  and  judg- 
in<»nt  for  the  plaintiff.     The  defendant  prosecuted  erpop 
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to  the  district  court,  when  the  judgment  of  the  justice 
was  reversed  and  the  cause  dismissed.  From  the  judg- 
ment of  the  district  court,  the  plaintiff  prosecutes  error 
to  this  court. 

From  the  forc^going  it  will  be  seen  that  the  order, 
granting  the  change  of  venue,  was  made  before  the  return 
day,  on  an  ex  parte  hearing. 

It  is  urged  by  the  defendant  that  such  order,  even 
though  thus  made,  divested  the  jurisdiction  of  the  justice, 
before  whom  the  action  was  brought,  and  that  plaintiff's 
remedy  was  by  motion  to  remand,  addressed  to  the  jus- 
tice to  whom  the  transcript  was  sent.  We  do  not  concur 
in  that  view.  It  would  extend  this  opinion  to  undue 
length  to  set  out  the  provisions  of  the  Code  of  Civil  Pro- 
cedure relative  to  a  change  of  venue  in  actions  pending 
before  a  justice  of  the  peace.  It  must  suffice  to  say  they 
clearly  preclude  the  theory  that  a  change  of  venue  may  be 
granted,  on  an  ex  parte  hearing,  before  the  return  day. 
Were  such  practice  permitted,  a  party  might  appear,  at 
the  time  fixed  for  trial,  only  to  find  that  his  case  had  been 
sent  to  another  justice,  who,  in  all  probability,  would  have 
it  disposed  of  before  such  party  could  put  in  an  appear- 
ance. In  our  opinion  the  justice  of  the  peace  had  no 
jurisdiction  to  act  on  the  application  until  the  return 
day,  and  his  order,  allowing  the  change  before  that  time, 
was  a  nullity  and  might  have  been  wholly  ignored  in  the 
subsequent  proceedings  without  affecting  their  validity. 
Briggs  v.  Tye,  16  Kan.,  285;  Baker  v.  Thoinpnon.  89  Ga., 
486.  It  follows  that  the  jurisdiction  of  the  justice  was 
not  divested  by  the  order  allowing  the  change. 

It  is  next  urged  that,  assuming  the  order  was  void,  then 
it  was  the  duty  of  the  justice  to  pass  on  the  application 
on  the  return  day,  before  proceeding  to  a  trial  of  the 
case,  and  to  grant  the  change.  The  defendant  failed  to 
appear  on  the  return  day;  had  he  appeareil  and  allowed 
the  trial  to  proceed  without  asking  a  ruling  on  his  appli- 
cation, and  without  interposing  any  objection  or  saving 
any  exceptions,  he  would  be  in  no  position  to  urge  the 
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complaint  now  under  consideration.  His  failure  to  appear 
can  not  be  held  to  obviate  the  necessity  for  such  request, 
objections  and  exceptions,  nor  to  excuse  their  omission. 
Besides,  the  application  is  not  in  the  record;  it  may  have 
been  of  such  a  character  that  the  justice  was  warranted 
in  ignoring  it.  Error,  to  be  available,  must  affirmatively 
appear;  it  is  never  presumed.  McClure  v.  La/vcnder^  21 
Neb.,  181.  It  does  not  so  appear  on  the  face  of  the  record 
of  the  justice  of  the  peace. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

Ames  and  Duffie,  CO.,  concur. 

Reversed  and  remanded. 


James  J.  Skow  v.  Joseph  L.  Locke. 

Filed  Junk  4,  1902.    No.  11,964. 
Ck>mml8sioner'B  opinion.    Deitartment  No.  1. 

1.  SepleTin:    Jitdgment  in  Alternative.     A  replevin  Judgment  "that 

said  defendant  have  and  recover  of  and  from  the  plaintiff  the 
property  heretofore  replevied,  or  the  sum  of  $794,  and  the  further 
sum  of  $39.99  as  damages,  together  with  costs,"  is  not  open  to 
objection  as  not  being  in  the  alternative. 

2.  Trial:    BvroENCE  Conflicting:    Instruction  as  to  Weight  of  Sur- 

rounding Circumstances.  An  instruction  "The  Jury  are  instructed 
that  where  the  testimony  of  witnesses  is  irreconcilably  conflicting, 
they  should  give  great  weight  to  the  surrounding  circumstances 
In  determining  which  witness  is  entitled  to  credit,"  is  prejudicial 
error  where  the  vital  elements  of  the  case  are  affirmed  by  one 
party  and  denied  by  the  other  in  the  testimony. 

3.  Appeal  and  Error:   Data  in  Record  in  Regard  to  Instruction:   Pre- 

sumptions. Where  the  record  merely  shows  a  date  of  filing  an  in- 
gtruction  that  it  was  given  and  was  excepted  to,  the  giving  and 
exception  will  be  presumed  to  be  contemporaneous. 

4.  Appeal  and  Error:    Instbucttions  as  to  Weight  of  Evidence.    The 

giving  of  correct  instructions,  will  not  cure  the  error  of  one  which 
invades  the  province  of  the  jury  as  to  determining  the  weight  of 
evidence. 
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5.  Appeal  and  Error:    Abstract  Instruction  Not  Applicahle  to  Case. 

Not  error  to  refuse. an  abstractly  correct  instruction  which  has 
no  direct  application  to  the  evidence  in  the  case. 

6.  Frauds,  Statute  of:    Proof  of  Transfer  of  Land:    Recovery  of  Con- 

sn)ERATioN.  The  statute  of  frauds  furnishes  no  objection  to  proof 
of  a  completed  transfer  of  an  interest  in  land,  where  the  only  ques- 
tion is  the  recovery  of  its  consideration. 

7.  Appeal  and  Error:    Objection  to  Exhibit  Where  Part  Admissible. 

An  objection  to  an  exhibit  as  a  whole  is  properly  overruled  where 
a  part  of  it  is  admissible. 

8.  Appeal  and  Error:  Evidence  of  Authenticity  of  Document:  Should 

00  TO  Jury.  Where  there  is  evidence  tending  to  show  the  au- 
thenticity of  a  document  sufficient,  if  believed,  to  establish  it,  the 
jury  should  pass  upon  it  and  its  admission  is  no  error. 

9.  Appeal  and  Error:    Replevin  Affidavit:    Defects  Not  Shown.    De- 

fects in  a  replevin  affidavit  not  tifought  to  this  court  with  the 
record  will  not  be  considered. 

Error  from  the  district  court  for  Gage  county.  Tried 
below  before  Stull,  J.     Reversed, 

Bahcocky  Sackett  &  Spafford^  for  plaintiff  in  error. 

/.  N,  Richards  and  J.  E.  Gohbey^  contra, 

Hastings,  C. 

In  this  case  the  defeated  plaintiff  brings  error  from  a 
judgment  in  replevin  of  Gage  county  district  court. 
Twenty-five  assignments  of  error  are  made,  only  seven  of 
which  are  urged  in  counsel's  brief  in  this  court.  The  last 
one  is  here  presented  first,  and  is  that  there  was  error 
in  the  replevin  judgment,  because  it  was  not  in  the  alter- 
native. The  judgment  is  in  this  form :  "It  is  therefore 
ordered  bv  the  court  that  the  said  defendant  have  and 
recover  of  and  from  the  plaintiff,  James  J.  Skow,  the 
property  heretofore  replevied,  or  the  sum  of  |794,  and 
the  further  sum  of  f39.99  as  damages,  togc^thor  with  his 

costs  taxed  at  f ."    In  our  opinion  the  judgment  is  in 

the  alternative  and  is  not  subject  to  any  complaint  of 
plaintiff  on  that  score.    A  return  of  the  property  would 
Iiave  relieved  the  plaintiff,  not  only  of  the  charge  for  its 
16 


178  NEBRASKA  REPORTS.     rTTNOFPTCiAi.. 

Skow  V.  Locke. 

value,  but,  under  the  fonn  of  this  judgment,  of  damages 
and  costs  as  well. 

Complaint  is  next  made  that  the  trial  court  should  not 
have  instructed  the  jury  as  follows : 

"Tlie  jury  are  instructed  that  where  the  testimony  of 
witnesses  is  irreconcilably  conflicting,  they  should  give 
great  weight  to  the  surrounding  circumstances  in  deter- 
mining which  witness  is  entitled  to  credit." 

This  is  complained  of  because  it  did  not  confine  the 
attention  of  the  jury  to  the  surrounding  circumstances 
proved  at  the  trial,  and  also  because  it  sought  to  instruct 
them  what  weight  to  attach  to  these  circumstances.  De- 
fendant in  eiTor  replies  that  the  instruction  complained 
of  was  just  as  good  for^ne  party  as  the  other  and  did 
not  prejudice  plaintiff  in  error,  and  also  says  that  the 
cases  cited  by  plaintiff  in  error  are  not  in  point  on  a  gen- 
eral instruction,  such  as  the  one  complained  of.  In 
F%r%t  National  Bank  v.  Ijoiorey,  36  Neb.,  299,  where  the 
issue  was  fraud,  the  jury  was  advised  that  certain  matters 
particularly  mentioned  by  the  instruction  were  "strong 
evidence  of  a  secret  trust."  This  was  held  prejudicial,  as 
defendant  in  error  claims,  because  of  the  singling  out  of 
particular  evidence  on  one  side.  To  its  conclusion  in  that 
case  this  court  cited  Oillet  v.  Phelps,  12  Wis.,  437;  Wilcox 
V,  Young,  66  Mich.,  687,  33  N.  W.  Rep.,  765;  People  v. 
Ah  Sing,  59  Cal.,  400.  Gillct  i\  Phelps  was  also  a  fraud 
case.  An  instruction  recited  certain  facts  and  told  the 
jury  if  they  were  found  to  exist,  they  were  evidence  of 
fraudulent  intention.  This  was  held  erroneous  because 
the  language  implied  that  these  facts  would  be  sufficient 
evidence  and  such  as  would  require  a  finding  of  fraud.  It 
was  held  that  evidence  must  be  submitted  to  the  jury 
in  such  a  manner  as  to  leave  the  jurors  themselves  to 
determine  its  weight 

Wilcox  V,  Young  is  another  fraud  case,  which  was  af- 
firmed, notwithstanding  a  refusal  to  instruct  that  certain 
circumstances  which  there  was  evidence  tending  to  sho^w 
furnished  a  strong  presumption  of  fraud.    "Whether  the 
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presumption  claimed  was  strong  or  weak  was  for  the 
jury  and  not  for  the  court  to  determine." 

The  case  of  People  v.  Ah  Stng,  59  Cal.,  400,  was  a  prose- 
cution for  burglary  in  which  the  court  instructed  the  jury 
that  the  unexplained  possession  of  stolen  property  im- 
mediately following  the  time  when  it  was  taken,  sup- 
ported by  other  evidence  and  circumstances,  is  a  strong 
circumstance  to  show  guilt.  The  court  says  that  whether 
it  was  a  strong  or  slight  circumstance  was  for  the  jury 
to  determine  and  not  the  trial  judge. 

We  are  not  able  to  distinguish  the  instructions,  con- 
sidered in  these  cases,  from  the  one  presented  here.  We 
are  constrained  to  think  that  the  learned  trial  judge  erred 
in  expressing  an  opinion  as  to  the  degree  of  weight  to 
be  attached  to  the  surrounding  circumstances  in  deter- 
mining the  credibility  of  witnesses. 

Defendant  in  error  urges  that  this  instruction  was  not 
excepted  to  at  the  time  of  giving.  The  record  only  shows 
that  it  was  given  and  excepted  to  and  filed  on  December  8. 
The  verdict  was  returned  on  December  10,  and  was  a  sealed 
one,  and  bears  date  of  December  8.  It  will  be  presumed 
that  the  instruction  was  given,  filed  and  excepted  to  on 
December  8,  and  in  proper  time.  If  counsel  desire  to 
object  to  the  time  of  exception,  they  should  keep  the  record 
in  condition  to  show  the  relative  time  of  exceptions.  One 
error  will  not  be  presumed  in  order  to  do  away  with 
another. 

The  main  dispute  in  this  case  turns  upon  an  alleged 
credit  of  f 500  claimed  by  defendant.  Plaintiflf  denied  his 
allied  signature  to  a  receipt  for  it.  Defendant  affirmed 
that  the  receipt  was  written  and  signed  by  plaintiff  in 
the  former^s  presence.  It  is  reasonable  to  suppose  that 
the  surrounding  circumstances  must  have  been  deemed 
by  the  defendant  favorable  to  his  side  of  the  case,  or  his 
counsel  would  not  have  requested  the  court  to  instruct 
that  such  circumstances  should  have  great  weight.  It 
is  true  that  the  trial  court  elsewhere  informed  the  jury 
that  they  were  to  pass  upon  the  relative  credibility  of  the 
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witnesses^  and  gaye  them  careful^  instructions  as  to  how 
they  should  do  so,  but  it  is  quite  possible  that  the  jury 
permitted  their  de<^ision,  as  tb  this  disputed  signature  and 
other  matters  in  which  the  witnesses*  made  irreconcilable 
statements,  to  be  governed  by  a  consideration  of  the  sur- 
rounding circumstances  in  a  greater  d^ree  than  these 
circumstances  of  themselves,  and  unassisted  by  this  in- 
struction, should,  or  would,  have  controlled  them. 

Complaint  is. also  made  of  the  refusal  of  the  second  in- 
struction requested  by  the  plaintiff  to  the  effect  that  where 
one  witness  swore  to  a  certain  state  of  facts  and  an  equally 
credible  witness  testified  that  it  did  not  take  place,  and 
there  was  nothing  to  corroborate  one  more  than  the  other, 
then  the  facts  were  not  proven  by  a  preponderance  of  the 
evidence.  We  are  not  pointed  out  any  evidence  to  which 
this  instruction  was  applicable,  and  are  not  able  to  dis- 
cover any  prejudice  which  resulted  from  its  refusal,  al- 
though its  soundness  as  an  abstract  pr6i)osition  is  not 
disputed. 

It  is  next  complained  that  there  was  error  in  admitting 
evidence  of  an  agreement  by  the  plaintiff  to  endorse  upon 
the  note  secured  by  the  chattel  mortgage,  which  is  the 
basis  of  this  action,  |500  in  consideration  of  a  sale  to  plain- 
tiff by  defendant  of  his  equity  of  redemption  in  real  estate 
which  had  been  purchased  at  foreclosure  sale  by  the  plain- 
tiff. The  whole  agreement,  if  there  was  one,  relative  to 
the  sale  of  this  equity  of  redemption,  was  in  parol.  It  is 
claimed  that  the  admission  of  the  testimony  was  unwar- 
ranted for  the  reason  that  it  was  all  incompetent,  and  the 
whole  contract  void  under  the  statute  of  frauds.  It  may  be 
conceded  that  the  sale  of  an  equity  of  redemption  is  a 
sale  of  an  interest  in  land  and  that  the  contract  to  evi- 
dence such  sale  must  be  in  writing  under  the  statute  of 
frauds.  It  does  not  follow,  however,  that  the  agreement 
to  pay  a  certain  sum  for  the  transfer  of  such  an  interest 
niust  be  in  writing  where  the  interest  is  actually  trans- 
ferred and  the  question  is  simply  upon  the  collection  6t 
the  agreed  amount.     It  was  not  error  to  permit  parol 
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proof  as  to  this  transaction  after  its  alleged  completion  in 
an  eflFort  to  collect  the  consideration.  Jones  National 
Bank  v.  Price ,  37  Neb,,  291 ;  Harris  v.  Roberts,  12  Neb., 
631;  Galley  v.  Galley ,  14  Neb.,  at  page  177. 

Complaint  is  also  made  that  the  preponderance  of  the 
evidence  is  not  in  favor  of  the  defendant's  claim  as  to  this 
f500.  The  jury  have  passed  upon  this  question;  there  is 
evidence  to  support  their  finding,  and  on  plaintiff's  show- . 
ing  the  weight  of  such  evidence  is  wholly  a  question  for 
the  jury.  It  would  seem  that  he  would  be  precluded  from 
questioning  the  verdict,  if  the  question  was  submitted  un- 
der proper  instructions. 

The  admission  of  Exhibit  10,  a  book  account  of  the  de- 
fendants, by  which  it  was  sought  to  prove  the  fSOO  trans- 
action, is  complained  of.  The  objection  was  made  to  the 
book  as  a  whole,  and  the  special  complaint  is  because  it 
was  used  in  evidence  to  prove  the  following  item :  "Sept. 
20th,  equity  in  land  S.  E.  16-3-6,  ?500."  It  is  claimed  that 
this  is  an  entry  outside  of  defendant's  regular  business, 
which  is  farming,  and  not  a  proper  entry  in  his  account 
book,  and  not  one  of  which  the  account  book  under  fiori- 
sideration  could  be  used  as  evidence.  Citation  is  made  to 
Gillett  Indirect  and  Collateral  Evidence,  sections  177-180, 
and  Martin  v.  Scoff,  12  Neb.,  42.  In  Martin  v.'  Scott,  the 
use  in  evidence  by  a  bank  of  a  register  of  bills  receivable, 
to  prove  that  a  certain  note  was  secured  by  (*hattel  mort- 
gage, was  held  error,  the  entry  not  being  one  embraced  in 
the  original  use  of  "books  of  account."  The  holding  in 
that  case  is  that  account  books  are  not  evidence  of  any 
transaction  between  the  parties  other  than  goods,  Avares 
and  merchandise  sold  or  delivered,  and  work  and  labor  or 
services  performed.  It  would  seem,  however,  that  the 
objection  is  not  good  against  all  the  items  on  this  book, 
and  that  the  objection  to  it,  as  a  whole,  was  properly  over- 
ruled. Walrod  v.  Wehsfcr  County,  110  la.,  349,  47  L.  R. 
Ai,480. 

'THe  next  error  complained  of  is  that  exhibit  8,  purport- 
ing to  be. a  receipt  for  a  portion  of  these  items,  including 
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the  |500  item,  was  not  sufficiently  identified,  nor  its  sici^na- 
ture  so  proved  as  to  entitle  it  to  go  to  the  jury.  Its  execu- 
tion and  signing  by  the  plaintiff  is  expressly  testified  to 
by  the  defendant';  it  is  as  expressly  denied  by  the  plaintiff; 
a  large  number  of  experts  werp  sworn  on  both  sides,  who 
express  different  opinions  as  to  the  authenticity  of  the 
purported  signature  of  plaintiff;  there  was  enough  evi- 
dence tending  to  show  the  authenticity  of  the  signature  to 
warrant  the  court  in  submitting  the  question  of  its 
genuineness  to  the  jury  and  permitting  it  to  be  read  and 
shown  to  them  for  that  purpose 

The  final  complaint  of  the  brief  is  that  there  was  mani- 
fest error  in  the  finding  of  the  jury  as  to  the  amount  due 
on  the  note,  and  in  the  finding  as  to  the  amount  of  pay- 
ments made  on  it  even  if  the  $500  credit  is  allowed.  As 
we  have  concluded  that  there  was  error  in  directing  the 
■jury  to  give  "great  weight"  to  the  surrounding  circum- 
stances in  passing  on  the  credibility  of  conflicting  state- 
ments, and  there  must  be  in  our  view  another  trial,  no  ad- 
vantage would  result  from  an  examination  of  this  ques- 
tion.   It  will  not  be  attempted. 

It  is  claimed  by  defendant  in  error  that,  because  of  de- 
fects in  the  affidavit  of  replevin,  a  verdict  for  the  plaintiff 
could  not  in  any  event  be  sustained  and  that  it  is  imma- 
terial what  errors  might  have  been  committed  by  the 
court,  as  the  result  reached  was  the  only  one  possible.  We 
do  not  know  what  the  affidavit  in  replevin  may  have  con- 
tained. It  is  not  to  be  found  in  this  record.  The  petition 
and  answer  originally  filed  in  the  county  court  are  here, 
together  with  the  stipulation  of  the  parties  that  the  case 
should  be  tried  in  the  district  court  upon  the  pleadings  as 
filed  in  the  county  court.  Whether  or  not  this  was  a 
waiver  of  any  defect  in  the  affidavit  it  is  not  necessary  to 
decide,  for  it  will  be  presumed,  in  the  absence  of  any  show- 
ing to  the  contrary,  that  the  affidavit  was  regular  and 
sufficient. 

For  error  in  instructing  the  jury  as  to  the  weight  to  be 
given  to  the  surrounding  circumstances  in  determinini; 
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irreconcilable  conflicts  between  statements  of  witnesses,  it 
is  recommended  that  the  judgment  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

Day  and  Kibkpatrick,  CO.,  concur. 

Reversed  and  remanded. 


State  of  Nebraska,  ex  rel.  Christopher  G.  Reiss,  v. 
Edward  P.  Holmes,  Judge  op  the  Third  Judiciat^ 
District  op  Nebraska. 

Filed  June  4,  19Q2.    No.  12,546. 
Commissioner's  opinion.    Department  No.  2. 

1.  Xandamtis:    Delay  in  Applying  fob:    Denial  of,  in  Discretion  op 

Court.  Although  delay  in  applying  for  a  writ  of  mandamus  is  not 
an  absolute  bar,  it  may  be  sufficient  ground  in  the  discretion  of 
the  court,  for  denying  the  writ. 

2.  Kandamus  to  Settle  BiU  of  Exceptions:    Delay  in  Presenting  Bill: 

Proof  of  Facts.  The  relator  in  mandamus  proceedings  to  compel 
settlement  of  a  bill  of  exceptions  must  show  a  clear  right yto  have 
his  proposed  bill  allowed.  Hence  where  the  trial  Judge  upon  hear- 
ing eTidence  has  found  that  delay  in  not  presenting  the  bill  in  the 
time  fixed  by  law  was  due  to  laches  and  neglect  of  relator,  the 
latter  will  be  held  to  very  clear  proof  that  such  finding  was 
erroneous  and  that  he  is  entitled  to  have  the  bill  allowed  notwith- 
standing. 

Original  application  to  this  court  for  a  writ  of 
mandamus  to  require  respondent  to  settle  a  bill  of  excep- 
tions.    Writ  denied. 

Willard  E.  Stewart,  for  relator. 

F.  J.  Kelley,  contra. 

Pound,  C. 

Relator  was  plaintiff  in  an  action  of  replevin  in  tlio  dis 
trict  court  for  Lancaster  county.  Judgment  havin*::  Ihm  n 
entered  for  the  defendant  and  a  motion  for  a  new    t:i^il 
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having  been  denied,  he  served  a  proposed  bill  of  excep- 
tions upon  defendant's  counsel  on  the  last  but  one  of  the 
eighty  days  allowed  by  the  court  for  that  purpose.  Coun- 
sel objected  to  allowance  of  the  proposed  bill  and  refused 
to  accept  service  of  it  or  recognize  it  as  such.  Afterwards, 
and  some  time  after  the  expiration  of  the  period  fixed  by 
law,  the  bill  was  presented  to  the  trial  judge,  who  refused 
to  settle  it,  stating  in  his  order  to  that  effect  that  "it  was 
not  presented  within  one  hundred  days  from  the  last  day 
of  the  term  of  said  court  at  which  motion  for  new  trial 
was  overruled."  The  proposed  bill  with  this  order  was 
filed  in  the  supreme  court  in  connection  with  a  transcript 
and  petition  in  error,  and  there  remained  for  over  a  year, 
and  until  stricken  from  the  record  for  want  of  allowance 
in  the  trial  court.  The  bill  was  then  presented  once  more 
for  settlement  and  this  proceeding  is  brought  to  require 

such  action. 

We  are  strongly  incjined  to  the  view  that  the  application 
should  be  denied  by  reason  of  unnecessary  and  unreason- 
able delay  in  making  it.    The  writ  of  mandamus  is  not  in 
all  resi)ects  a  writ  demandable  of  right.     Whether  to 
grant  it  or  refuse  it  is  a  matter  resting  to  some  extent  in 
the  discretion  of  the  court.    Undoubtedly  this  discretion 
is  a  legal,  not  an  arbitrary  one,  and  is  to  be  exercised  in 
accordance  with  established  rules  of  law.     There  is  no 
power  to  deny  the  writ  arbitrarily  where  a  case  comes 
squarely  within  such  rules.     But  so  it  is  with  respect  to 
specific  performance  and  many  other  remedies  that  allow 
of  some  latitude  in  judicial  application.    As  was  said  in 
State  V.  Commissioners  of  Phillips  County,  26  Kan.,  419 : 
"The  writ  of  mandamus  is  not  wholly  a  writ  of  right,  but 
lies  to  a  considerable  extent  within  the  sound  judicial  dis- 
cretion of  the  court  where  the  application  is  made,  and  no 
court  should  allow  a  writ  of  mandamus  to  compel  a  tech- 
nical compliance  with  the  letter  of  the  law,  where  sucli 
compliance  will  violate  the  spirit  of  the  law."    On  this 
ground  it  is  generally  held  that  laches  or  unreasonable 
delay,  though  not  for  the  period  of  the  statute  of  liuiita- 
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tions,  may  afford  reason  for  refusing  the  writ.  19  Am.  & 
Eng.  Ency.  T^w  (2d  ed.),  755,  756.  And  we  think  snch 
is  the  rule.  Although  delay  short  of  the  statutory  period 
is  not  an  absolute  bar,'  it  may  be  sufficient  ground,  in  the 
discretion  of  the  court,  for  refusing  relief.  In  the  case  at 
bar  there  was  no  reason  for  not  applying  for  the  writ  at 
once^  instead  of  filing  the  proposed  bill  and  suffering  it  to 
lie  in  this  court  more  than  a  year.  It  is  true  there  is  a 
showing  that  relator  was  suffering  from  mental  disease 
during  the  time  the  record  has  been  here.  But  that  did 
not  prevent  the  filing  of  a  transcript  and  petition  in  error, 
nor  has  it  precluded  other  proceedings,  when  the  exi- 
gencies of  litigation  have  required  them.  We  are  of  opin- 
ion that  this  proceeding  should  have  been  begun  before  the 
proceedings  in  error  were  instituted,  and  that  the  delay 
was  not  necessary  or  reasonable. 

But,  in  any  case,  the  application  should  be  denied  upon 
its  merits.  The  respondent  states  in  his  answer  that  at 
the  time  the  bill  was  presented  to  him  and  he  refused  to 
sign  it,  the  relator  claimed  that  counsel  for  defendant  in 
the  principal  case  had  retained  the  bill  in  his  office  for 
twenty-four  days  and  thereby  caused  the  delay  in  present- 
ing it  for  settlement,  while  counsel  for  said  defendant 
claimed  that  the  delay  was  solely  due  to  neglect  and  laches 
of  relator  and  his  counsel ;  that  evidence  was  adduced  by 
both  parties;  and  that  after  hearing  such  evidence  and  the 
arguments  of  counsel  he  found  that  the  delay  was  not 
caused  by  nor  chargeable  to  said  defendant  and  thereupon 
entered  the  order  refusing  to  sign  and  settle  the  bill  be- 
cause not  seasonably  presented.  The  record  in.  the  prin- 
cipal case  does  not  disclose  more  than  that  the  bill  was 
presented  and  settlement  refused  on  the  ground,  stated. 
The  fact  that  a  hearing  was  had  and  evidence  adduced,  the 
claims  of  the  several  parties,  and  the  judge's  conclusion 
with  respect  thereto  do  not  appear.  But  so  long  as  they 
do  not  contradict  the  record  made  in  the  district  court 
and  are  not  inconsistent  therewith,  but  merely  explain 
and  supplement  it,  these  facts  are  competent*  and  ma- 
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terial,  and  respondent's    answer    setting  up  such  facts 
states  a  defense.    By  agreement  at  the  hearing,  the  orders 
of  the  district  court,  the  affidavit  of  the  trial  judge,  and 
his  answer,  positively  sworn  to,  were  used  as  evidence,  so 
that  the  allegations  are  sufficiently  established.     Many 
authorities  hold  that  as  the  question  was  one  of  fact,  to  Ik* 
determined  by  the  trial  jydge  on  presentation  of  the  bill 
for  allow*ance,  so  long  as  he  passed  on  it,  after  hearing 
the  evidence,  his  decision  that  relator  solely  was  at  fault 
in  not  presenting  the  bill  seasonably  is  not  reviewable  by 
mandamus.     tState  v.  Cox^  155  Ind.,  593,  58  N.  E.  Rep., 
849;  Brown  v.  Pretcett,  94  Cal.,  502,  29  Pac.  Kep.  51; 
Spragtie  v.  Fatccetty  53  Cal.,  408;  Ansonia  v.  Studlci/,  67 
Conn.,  170.    Whether  these  authorities  are  applicable  t9 
our  practice  or  in  accord  with  the  course  of  decision  in 
this  state,  we  need  not  consider.     Delator  must  show  a 
clear  right  to  have  his  proposed  bill  settled.    State  v.  Bow- 
man,  45  Neb.,  752 ;  State  v.  Bartley,  50  Neb.,  874.    His  affi- 
davit is  a  mere  pleading.    The  answer  amounts  to  a  denial 
of  the  allegation  that  the  delay  in  presenting  the  bill  was 
without  fault  of  relator.    It  may  be  open  to  objection  as 
being  argumentative,  but  no  objection  has  been  taken  on 
this  ground.     Judah  v.  The  Trustees  of  Vincrtnws  Uni- 
versity^  23  Ind.,  272.    In  view  of  the  express  finding  of  the 
trial  judge,  after  hearing  evidence,  that  the  delay  was  due 
to  laches  of  relator  and  the  admitted  fact  that  the  bill  was 
not  seasonably  tendered,  it  is  obvious  that  he  ought  to  be 
held  to  very  clear  proof  that  such  finding  was  erroneous 
and  that  he  is  entitled  to  have  the  bill  allowed  notwith- 
standing.   No  such  proof  is  presented. 
We  recommend  that  the  writ  be  denied. 

Barneys  and  Oldham,  CC,  concur. 

Writ  dbnibd. 


Vol.  3]  JANUARY  TERM,  1902.  187 

Allen  V.  Plasmyere. 


Prank  P.  Allen  et  al.,  appellants,  v.  Frederick  Plas- 

MYERE  ET  AL.,  APPELLEES. 

Piled  June  18,  1902.    No.  11,566. 

Commissioner's  opinion.    Department  No.  1. 

Payment:  Extension  of  Time:  Consideration:  Promise  to  Do  Whai 
Promibos  Is  Boitnd  to  Do.  Neither  the  promise  to  do  nor  the 
actual  doing  of  that  which  the  promisor  is  by  law  or  subislsting 
contract  bound  to  do  is  a  sufficient  consideration  to  support  a 
promise  in  his  favor.  Eaterly  Harvesting  Machine  Co.  v,  Pringle^ 
41  Neb.,  266. 

Appeal  from  the  district  court  for  Red  Willow  county. 
Tried  below  before  Norris,  J.    Affirmed. 

W.  R.  Starr,  for  appellants. 

/.  8.  Le  Hew  and  Tibbets  Bros.,  Morey  ct  Anderson^ 
contra. 

KiKKPATRICK,  C. 

This  is  a  suit  brought  in  Red  Willow  county  by  Prank 
P.  and  Julia  A.  Allen,  asking  an  injunction  against  Fred- 
erick Plasm vere  and  J.  R.  STeel,  sheriff.  Trial  was  had  in 
the  district  court,  ^bich  resulted  in  a  dissolution  of  the 
temi)orary  injunction  theretofore  granted,  and  a  dismissal 
of  the  suit,  from  which  judgment  Frank  P.  and  Julia  A. 
Allen  apfieal  to  this  court.  It  appears  from  the  record 
that  in  8e])tember,  1895,  appellee,  Plasmyere,  brought  an 
action  in  the  district  court  for  Red  Willow  county,  asking 
the  foreclosure  of  a  mortgage  against  appellant,  and  ob- 
tained a  decree  of  foreclosure.  On  May  15,  1897,  there 
was  due  on  the  decree  of  foreclosure  the  sum  of  f918.50 
and  costs  of  suit  taxed  at  f  10.48.  On  that  day  an  agree- 
ment was  entered  into,  which  in  substance  was  that  ap- 
pellants were  to  pay  on  that  date  $118.50,  and  on  the  first 
day  of  July,  1897,  an  additional  flOO.  These  paynients 
were  to  be  credited  upon  the  decree  of  foreclosure;  f35 
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was  to  be  paid  on  the  first  day  of  August^  1897^  and  on  the 
first  day  of  February,  1898.  All  taxes  due  on  the  premises 
were  to  be  paid  by  appellants.  At  the  end  of  a  year,  if  all 
payments  had  been  made  by  appellants,  the  principal  sum 
due  would  yet  be  f  700,  which  it  was  agreed  should  be  ex- 
tended for  a  i)eriod  of  five  years  from  February  1,  1897. 
In  one  part  of  the  agreement  it  is  said  that  the  foreclosure 
case  should  be  dismissed,  and  in  another  part  it  is  provided 
that  the  decree  is  to  be  stayed  for  a  period  of  one  year 
without  causing  order  of  sale  to  be  issued  thereon. 

Appellants  made  default  in  all  payments  but  the  first, 
but  it  seems  that  when  appellee,  Plasmyere,  would  issue 
an  order  of  sale  and  offer  the  property  for  sale,  appellants 
would  come  in  and  pay  up.  Two  orders  of  sale  were  so 
issued,  and  in  each  instance  before  sale  was  made,  the 
parties  came  together,  and  appellants  made  payments,  and 
the  order  of  sale  was  returned,  not  sold.  On  the  4th  day  of 
January,  1898,  appellants  were  in  default  of  two  semi- 
annual interest  payments,  and  were  also  in  default  of  the 
payment  of  the  taxes  due  at  that  time.  Thereupon  ap- 
pellee, Plasmyere,  caused  to  be  issued  an  order  of  sale, 
which  was  placed  in  the  hands  of  the  sheriff,  who  piro- 
ceeded  to  advertise  the  property  for  sale.  Before  the  day 
of  the  sale,  the  temporary  injunction  heretofore  referred 
to  was  obtained,  restraining  the  sheriff  from  proceeding 
with  the  sale. 

It  is  very  clear  that  the  judgment  of  the  trial  court  in 
dismissing  the  proceedings  was  Tight  for  two  reasons.  ( 1. ) 
Appellants  had  wholly  failed  to  comply  with  the  agree- 
ment which  they  had  made,  and  at  the  time  the  order  of 
sale  was  issued  they  were  in  default  of  two  semi-annaal 
interest  payments,  as  well  as  in  default  of  the  payment  of 
the  taxes.  •  It  is  contended  by  appellants  that  the  contract 
entered' into  between  them  and  Plasmyere  amounted  to  a 
satisfaction  and  discharge  of  the.  decree.  It  is  clear  that 
the  contmct'will  not  bear  this  construction.  It  amounted 
simply  to  an  agreement  on  the  part  of  appellee,  Plasmyere^ 
to  stay  the  issuance  df  an  order  of  sale  for  a  year  provide 
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ing  certain  payments  were  made.  These  payments  were 
not  made,  and  therefore  appellee  was  under  no  obligation 
to  grant  the  time  provided  for  in  the  agreement.  •  (2.) 
The  action  of  the  trial  court  is  right  because  there  was  no 
consideration  moving  to  appellee  for  the  contract  made. 
Appellants  only  agreed  to  make  payments  upon  the  decree 
and  upon  the  taxes  due  against  the  premises.  Both  of  such 
payments  were  due  from  them  at  the  time,  and  the  result 
of  the  agreement  was  to  give  them  additional  time  in  which 
to  make  payments  which  were  already  due,  and  the  agree- 
ment was  without  consideration.  The  rule  applicable  is 
that  part  payment  of  a  past  due  obligation  is  not  a  valid 
consideration  for  an  extension  of  time  in  the  payment  of 
the  remainder.  The  promise  on  the  part  of  appellants  to 
do  that  which  they  were  already  bound  to  do  is  not  suflB- 
cient  to  support  the  promise  in  their  favor.  Ester iy 
Harvesting  Machine  Co.  v.  Pringle,  41  Neb.,  265,  59  N.  W. 
Bep.y  804.  It  is  therefore  recommended  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

Affibmed. 


John  Toogood  v.  John  Russell. 

Filed  June  18,  1902.    No.  11,923. 

Commissioner's  opinion.    Department  No.  1. 

Judgmtnt:  Ibbbgulartties  Not  Jubibdictional:  Collateral  Attack. 
Here  irregularities  in  a  judgment  or  order,  which  are  not  Juris- 
dictional, do  not  render  it  subject  to  collateral  attack. 

Bkbor  from  the  district  court  for  Dodge  county.    Tried 
below  before  Hollbnbbck,  J.    Affirmed. 

'  Woolworth  d  McHugh,  for  plaintiff  in  error. 

Dolezal,  Cook  d  Gookj  contra^ 
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KiRKPATRICK,  C. 

Thij?  is  a  proceeding  in  error  brought  from  the  action  of 
the  district  court  for  Dodge  county,  overruling  a  motion 
made  by  plaintiff  in  error  to  vacate  and  set  aside  an  order 
of  tlie  district  court  requiring  him  to  appear  and  make 
disclosure  of  property  which  he  might  have  subject  to  the 
payment  of  a  judgment  theretofore  entered  against  him 
by  that  court.    The  facts  as  disclosed  by^  the  record,  briefly 
stated,  are  as  follows :   On  the  14th  day  of  June,  1900,  a 
verdict  was  returned  against  plaintiff  in  error  in  the  dis- 
trict court  in  a  suit  brought  against  him  by  defendant  in 
error  for  damages  sustained  by  reason  of  an  assault  and 
battery.    A  motion  was  made  for  a  new  trial,  but  no  ac- 
tion taken  thereon,  and  no  judgment  entered  upon  the 
verdict  at  that  term.     On  November,  8,  1900,  the  May 
term,  at  which  the  verdict  mentioned  was  returned,  ad- 
journed sine  die.    On  the  15th  day  of  December,  1900,  fol- 
lowing, on  motion  the  court  entered  judgment  nunc  pro 
tunc  against  plaintiff  in  error  in  the  sum  of  |1.250,  as  of 
date  June  14,  the  day  the  verdict  was  returned.    On  De- 
cember 20,  1900,  the  court  made  an  order  against  plaintiff 
in  error  requiring  him  to  appear  on  January  3,  1901,  and 
answer  concerning  his  property.     On  January  10,  1901, 
plaintiff  in  error  filed  a  motion  to  vacate  and  set  aside  this 
order.    This  motion  was  overruled,  exceptions  taken,  and 
this  action  of  the  trial  court  is  the  question  presented  for 
consideration  in  this  proceeding. 

On  the  part  of  plaintiff  in  error  it  is  contended  that  the 
action  of  the  trial  court  in  entering  judgment  nunc  pro 
tunc  was  null  and  void,  for  the  reason  that,  no  judgment 
having  in  fact  been  ordered  or  directed  during  the  term 
the  verdict  was  returned,  the  court,  at  a  subsequent  term, 
had  no  jurisdiction  to  enter  judgment  nunc  pro  tunc  as  of 
the  date  June  14, 1900 ;  and  thus  make  its  records  show  the 
entry  of  a  judgment  when  none  had  been  entered. 

On  behalf  of  defendant  in  error  it  is  contended,  first, 
that  it  was  the  duty  of  the  clerk  of  the  court,  under  the 
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provisions  of  section  438^  Code  of  Civil  Procedure,  to  enter 
the  judgment  on  the  verdict,  and  that  no  action  on  the 
part  of  the  court  was  necessary ;  that  the  section  referred 
to  was  in  fact  an  order  directing  the  clerk  to  enter  judg- 
ment. Second,  that  the  proceeding  taken  is  a  collateral 
attack  upon  the  judgment,  and  can,  therefore,  not  be  sus- 
tained. It  seems  clear  that  the  second  contention  of  de- 
fendant in  error  is  correct,  and  must  be  sustained.  The 
authority  of  a  court  of  general  jurisdiction  to  enter  judg- 
ments nunc  pro  tunc  in  furtherance,  and  to  prevent  a  fail- 
ure, of  justice,  is  no  doubt  broader  than  the  contention  of 
plaintiff  in  error  would  seem  to  indicate.  McNamara  v. 
New  York.  L.  E.  &  W.  R.  Co.,  28  Atl.  Rep.  [N.  J.],  313. 

But  of  the  correctness  of  the  action  of  the  trial  court  in 
the  matter  of  entering  the  judgment  nunc  pro  tunc  we  are 
not  concerned  in  this  proceeding,  unless  such  action  was 
void  for  want  of  jurisdiction.  There  can  be  no  doubt  that 
the  proceeding  in  the  case  at  bar  is  in  the  nature  of  a 
collateral  attack  upon  the  judgment  in  question,  and  the 
rule  is  well  settled  that  unless  the  judgment  complained 
of  is  absolutely  void,  such  attack  can  not  avail.  Robert h 
V,  Flanagan,  21  Neb.,  503;  Hilton  v.  BachmaUj  24  Neb., 
490;  Oakley  v.  Pilger,  30  Neb.,  628;  Tzschuck  v.  Mead,  47 
Neb.,  260. 

In  the  case  at  bar  a  verdict  in  due  form  had  been  re- 
turned, which  entitled  defendant,  in  error  to  a  judgment 
thereon.     No  judgment  appears  in  fact  to  have  been  en- 

f 

tered  at  the  term  at  which  the  verdict  was  returned.  The 
verdict  did  not  for  that  reason  lose  any  portion  of  its 
vitality;  the  court  still  retained  jurisdiction  of  the  case, 
and  it  was  its  duty  to  enter  judgment  thereon.  It  fol- 
lows that  defendant  in  error  was  entitled  to  a  judgment 
at  the  time  the  judgment  complained  of  was  entered. 
Whether  it  should  have  been  entered  nunc  pro  tunc,  as 
of  date  the  verdict  was  returned,  is  not  material  in  this 
case  and  will  not  be  determined.  It  is  manife^  that,  the 
court  having  jurisdiction  to  enter  judgment  at  the  time 
the  judgment  was  entered,  the  fact  that  it  made  the  judg- 
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ment  read  ntmc  pro  tunc,  as  of  date  the  verdict  was  re- 
turned, would  at  most  be  erroneous  or  a  mere  irregularity. 
Plaintiflf  in  error  took  exceptions  to  the  entry  of  the 
judgment  complained  of  at  the  time  it  was  entered,  and 
filed  a  motion  for  a  new  trial,  which  was  overruled,  and 
took  exceptions  to  such  rulings.  Plaintiflf  in  error  might 
have  reviewed  by  proceedings  in  error  the  action  of  the 
trial  court  in  entering  the  judgment  nunc  pro  tunc.  This 
he  did  not  see  fit  to  do,  and  it  is  clear  that  the  question 
can  not  be  presented  and  determined  in  a  motion  to  vacate 
an  order  based  upon  such  judgment.  The  action  of  the 
trial  court  in  denying  the  motion  •is  right,  and  it  is  rec- 
ommended that  the  same  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

AFFTRMES). 


Charles  S.  Joslin  bt  al.,  appellbes,  v.  Dora  E.  Wili> 

lams,  appellant,  bt  al. 

Filed  June  18,  1902.    No.  12,547. 

Oommlssioner'd  opinion.    Department  No.  2. 

RacelTer  for  Mortgaged  Property.    Fxrnt  National  Bank  of  Qreemoooa 
V.  Reece,  64  Neb.,  292,  89  N.  W.  Rep.,  804,  followed. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Slabaugh,  J.  Reversed  and  applica- 
tion for  a  receiver  dismissed. 

B.  N.  Robertson,  for  appellant. 

Hamilton  d  Maxwell,  contra. 

Pound,  C.  % 

This  is  an  appeal  from  an  order  appointing  a  receiver 
of  mortgaged  property.  At  the  time  the  mortgage  was 
executed,  the  appellant  and  her  husband  occupied  the 
property  as  a  homestead.    Subsequently  the  husband  died 
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and  sometime  thereafter  the  ouly  child  married  and  re- 
moved from  the  state.  Thereupon  appellant  leased  the 
house  on  the  premises,  reservin*::  onc^  room  for  her  own 
use,  and  went  to  the  home  of  her  mother  in  another  state.' 
She  testifies  that  her  ahstnice  is  tiMupoiary  only,  and  we 
do  not  think  there  is  sufficient  in  her  evidence  or  in  the 
circumstances  to  show  abandonment  of  a  homestead. 
Eilwurds  V.  Reid,  39  Neb.,  645;  Mallard  v.  First  National 
Bank  of  North  Platte,  40  Neb.,  784;  Corcj/  t\  i^rhiistrr,  44 
Neb.,  269.  The  sole  question,  therefore,  is  whether  she 
may  claim  the  property  as  her  homestead ;  for  in  such  case 
a  receiver  ought  not  to  be  appointed.  Launc  v.  Hausrr, 
58  Neb.,  663.  This  very  question  has  been  determined 
recently  in  the  case  of  First  National  Bank  of  Greenwood 
V.  Reece,  64  Neb.,  292,  89  N.  AV.  Kep.,  804.  Following 
that  decision,  we  think  it  clear  that  appellant  is  entitled 
to  hold  the  mortgaged  property  as  a  homestead  as  a<;aiiist 
all  debts  or  claims  accruing  prior  to  her  husband's  death, 
whether  she  now  occupies  as  head  of  a  family  or  not.  Ac- 
cordingly we  recommend  that  the  order  appointing  a  re- 
ceiver be  reversed  and  the  plaintiffs'  application  dis- 
missed. 

Barnes  and  Oldham,  CC,  concur. 

The  order  appealed  from  is  reversed  and  plaintiffs'  ap- 
plication for  a  receiver  dismissed. 

Reversed  and  dismissed. 

Opinion  on  rehearing  follows. 


17 
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Charles  S.  Joslin  et  al.,  appellees,  v.  Dora  E.  Will- 
iams, APPELLANT,  BT  AL. 

Piled  Februaby  4,  1903.    No.  12,547. 

Commissioner's  opinion.    Department  No.  2. 

Beceiver  of  Mortgaged  Premises:  Right  of  Widow  of  Mortgagob  Oveb 
MoBTOAGEE.  The  mortgagee  of  a  homestead  is  not  entitled  to  a 
receiver  as  against  the  widow  of  the  mortgagor  to  whom  the  prop- 
erty has  passed  under  section  17,  chapter  36,  Compiled  Statutes. 

Rehearing  of  case  reported  ante,  page  192. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Slabaugh^  J.  Judijmcnt  below  re- 
versed. 

B,  N.  Robertson,  for  appellant. 

Hamilton  &  Maxwell y  contra. 

Pound,  C. 

This  is  a  rehearing.    At  the  former  hearing,  we  thought 
First  National  Bank  v.  Rcece,  64  Neb.,  292,  89  N.  W.  Rep., 
804,  controlling,  and  recommended  a  judgment  of  reversal. 
But  some  serious  considerations  bearing  upon  the  proper 
construction  of  section  17,  chapter  36,  Compiled  Statutes, 
were  urged  upon  us,  and  induced  us  to  recommend  a  re- 
hearing.   Upon  a  second  argument,  we  adhere  to  our  for- 
mer opinion  that  a  receiver  should  not  have  been  granted, 
but  think  it  expedient  to  state  the  reasons  for  such  hold- 
ing somewhat  differently,  and  more  in  detail.     The  case, 
briefly  stated,  involves  the  question   whether  the  mort- 
gagee of  a  homestead  is  entitled  to  a  receiver  as  against 
the  widow  of  the  mortgagor  to  whom  the  property  has 
passed  under  section  17,  chapter  36,  Compiled  Statutes. 
Counsel  urge  that  said  section  does  not  create  a  general 
homestead  interest  in  the  survivor,  but  merely  disiK>8es  of 
the  property  and  creates  a  special  exemption  from  all 
debts  incuri'iHl  during  the  joint  occupancy,  which  is  much 
more  limited  than  the  exemption  provided  by  sections  1 
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and  3.  Hence,  they  contend,  as  to  liabilities  of  tbe  kind 
referred  to  in  section  3,  the  property  in  the  hands  of  the 
survivor  is  not  in  any  sense  a  homestead,  but  stands  on  the 
same  basis  as  an  ordinary  tract.  We  do  not  think  such 
a  result  follows.  In  its  first  section,  the  statute  provides 
that  the  tract  occupied  as  a  homestead  shall  ^*be  exempt 
from  judgment  liens  and  from  execution  or  forced  sale, 
except  as  in  this  chapter  provided."  Section  3  provides 
that  the  homestead  shall  be  "subject  to  execution  or 
forced  sale  in  satisfaction  of  judgments  obtained :  First — 
on  debts  secured  by  mechanics',  laborers'  or  vendors'  liens 
upon  the  premises.  Second — on  debts  secured  by  mort- 
gages upon  the  premises."  Section  17,  after  fixing  the 
mode  in  which  the  property  shall  devolve  upon  death  of 
the  person  from  whose  estate  it  was  selected,  proceeds: 
'In  either  case  it  is  not  subject  to  the  payment  of  any  debt 
or  liability  contracted  by  or  existing  against  the  husband 
and  wife  or  either  of  them  previous  to  or  at  the  time  of 
the  death  of  such  husband  or  wife,  except  such  as  exists 
or  has  been  created  under  the  provisions  of  this  chapter." 
Spinning  with  Bowker  v.  Collins ^  4  Neb.,  494,  the  court 
has  said  repeatedly  that  the  provisions  of  this  statute  are 
to  be  construed  liberally  to  advance  the  end  and  purpose 
which  the  legislature  obviously  had  in  view.  Hence, 
although  the  language  of  the  sections  cited  might  justify 
the  construction  contended  for  by  counsel,  we  have  still 
to  consider  whether  such  a  construction  is  in  accord  with 
a  liberal  view  of  the  object  of  the  statute.  That  object, 
as  stated  in  Bowker  v.  Collins^  supra^  is  to  "preserve  a 
home  to  the  unfortunate"  and  "prevent  the  household 
being  broken  up  and  destroyed."  Hence  the  statute  en- 
deavors to  provide  for  the  survivor  after  death  of  the 
head  of  the  family,  or  of  the  member  from  whose  estate 
the  homestead  was  selected,  by  granting  a  life  estate  to 
such  survivor  and  putting  the  property  in  his  or  her 
hands,  as  to  all  pre-existing  claims,  where  it  stood  when 
occupied  by  both.  It  does  not  require  any  straining  of 
the  language  employed  to  give  effect  to  this  purpose. 
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If  the  statute  had  read  ^^shall  not  be  subject  to  payment 
of  any  debt  or  subject  to  any  liability"  except  such  as 
were  created  under  section  3,  there  would  be  no  question. 
We  think  the  section  is  to  be  read  in  that  way.  The 
language  of  section  17  is  far  from  clear  at  many  points, 
and  has  given  the  courts  some  trouble.  Schuyler  v. 
Hanfta,  31  Neb.,  307;  Fort  v.  Cook,  antCy  page  12,  90  N. 
W.  Rep.,  634 ;  Fh^st  National  Bank  v.  Reece^  supra.  But 
the  general  intention  is  so  obvious,  and  the  purpose  in 
view  so  salutary,  that  the  literal  meaning  or  grammatical 
construction  of  particular  clauses  do  not  necessarily  af- 
ford formidable  obstacles.  It  ivould  do  violence  to  the 
fundamental  principles  of  the  statute  to  hold  that  the 
widow  could  be  turned  out  of  the  homestead  by  the  ap- 
pointment of  a  receiver  and  forced  to  seek  a  new  home 
or  pay  rent  the  day  after  her  husband's  death,  though 
in  his  lifetime  possession  of  the  homestead  was  secure. 
*  Reading  section  17  as  suggested  above,  since  section  3  does 
not  make  the  homestead  liafile  to  receivership  when  oc- 
cupied by  husband  and  wife,  such  liability  will  not  attach 
to  it,  as  to  pre-existing  claims,  in  the  hands  of  the  sur- 
vivor. Chadron  Loan  &  Building  Association  v.  Smith, 
58  Neb.,  469. 

We  therefore  recommend  that  the  former  judgment  be 
adhered  to. 

Barnes  and  Oldham,  CO.,  concur, 

FOBMBR  JUDGMENT  OF  REVERSAL  ADHERED  TO. 


(fUSTAVB  BlART  BT  AL.  V.  W.  H.  MYERS  BT  AL. 

Filed  July  1,  1902.    No.  11,154. 

Commissioner's  opinion.    Department  No.  3. 

1.  Judgment  of  Inferior  Court:  Jubiadictional  Stsps  Taken  OMirren 
FROM  Tbanscbift.  Ordinarily,  when  a  Judgment  or  order  of  an  in- 
ferior court  is  assailed  on  the  ground  of  a  want  of  Jurisdiction, 


I 
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every  fact  essential  to  juWsdiction   must  affirmatively  appear; 
bat  such  rule  has  no  application;  when  the  transcript  before  the 
reviewing  court  shows  on  its  face  that  the  jurisdictional  steps,^ 
actually  taken,  are  omitted  therefrom. 

2.  SchoolJi  and  School  Districts:    Forming  New  District:    Substantial 

Compliance  with  Statute.  While  a  superintendent  of  public  in- 
struction acts  judicially  in  forming  a  new  school  district  from  ter- 
ritory embraced  within  the  boundaries  of  other  districts,  it  does 
not  follow  that  his  findings  and  orders  in  the  premises  must  be 
entered  with  all  the' formality  of  a  judgment  of  a  court  of  law;  if 
the  record  shows  a  substantial  compliance  with  the  statute,  it  is 
sufficient. 

3.  Schools  and  School  Districts:    Forming  New  District:    Rulings  or 

Superintendent:  Pre.iudice.  The  rulings  of  the  superintendent, 
fixing  the  time  of  hearing  petitions  for  the  formation  of  such  dis- 
trict, and  on  applications  for  a  continuance,  examined,  and  held 
not  prejudicial  error. 

Error  from  the  district  court  for  Sarpy  county.    Tried 

below  before  Kbysor,  J,    Affirmed, 

* 

TVm.  jR.  Patrick,  for  plaintifiFs'  in  error. 

« 
Will  H,  Thompson,  contra. 

Albert,  C. 

The  plaintiff  filed  his  petition  in  error  in  the  district 
court,  praying  the  reversal  of  an  order  of  the  superintend- 
ent of  public  instruction  of  Sarpy  county,  forming  a  new 
school  district  from  territory  belonging  to  two  other  dis- 
tricts. The  district  court  affirmed  the  order  of  the 
superintendent,  and  the  plaintiff  prosecutes  error  to  this 
court.  The  facts  necessary  to  an  understanding  of  the 
errors  relied  upon  sufficiently  appear  in  the  discussion 
of  such,  errors  in  the  body  of  the  opinion. 

Section  4,  subdivision  1,  chapter  79  of  the  Compiled 
Statutes,  under  which  the  proceedings  before  the  superin- 
tendent were  had,  so  far  as  material  at  present,  is  as  fol- 
lows: 

"New  districts  may  be  formed  from  other  organized 
districts,  and  boundaries  of  existing  districts  may  be 
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changed  under  the  following  conditions  only :  First — The 
county  superintendent  shall  have  discretionary  power  to 
create  a  new  district  from  other  organized  districts,  upon 
a  petition  signed  by  one-third  of  the  legal  voters  in  each 
district  affected.  ♦  ♦  ♦  A  notice  of  said  petition,  con- 
taining an  exact  statement  of  what  changes  in  district 
boundaries  are  proposed,  and  when  the  petition  is  to  be 
presented  to  the  county  superintendent,  shall  be  posted 
in  three  public  places,  one  of  which  places  shall  be  upon 
the  outer  door  of  the  school  house,  if  there  be  one,  in 
each  district  affected,  or  territory  not  organized  into  dis- 
tricts, proposed  to  be  attached  to  an  existing  district,  at 
least  ten  days  prior  to  the  time  of  presenting  the  petition 
to  the  county  superintendent.  •  ♦  ♦  Fifth — A  list  or  lists 
of  all  the  legal  voters  in  each  district  (or  territory)  affected, 
made  under  the  oath  of  a  resident  of  each  district  (or  terri- 
tory )  affected,  together  with  an  oath  of  a  resident  of  each 
district  (or  territory)  that  the  legal  notice  provided  for  in 
the  third  clause  of  this  section  has  been  properly  posted, 
shall  be  given  to  the  county  superint^dent  when  the 
petition  is  presented." 

It  is  first  insisted  that  the  record  shows  that  no  proper 
proof  of  the  posting  of  the  notices  or  authenticating  the 
list  of  voters,  was  presented  to  the  superintendent,  and 
for  that  reason  he  was  without  jurisdiction.  The  record 
of  the  superintendent  sets  forth  the  petitions  presented 
by  electors  of  tlie  two  districts.  Immediately  following 
one  of  the  jK^titions  is  the  recital,  "This  petition  was  ac- 
companied by  a  list  of  the  legal  voters  of  said  district,- 
by  a  resident  of  said  district  under  oath,  and  by  affidavits 
that  the  necessary  notices  had  been  posted  by  legal  resi- 
dents of  said  district"  In  the  same  way  the  other  is 
followed  by  a  recital  in  these  words :  "The  above  petition 
was  accompanied  by  the  necessary  affidavits  showing  that 
notices  had  been  posted  by  a  legal  voter  of  said  district 
and  a  list  of  the  legal  votes  of  said  district  by  a  resident 
of  said  district  under  oath."  It  is  argued  that  mere 
statements  of  conclusions  in  the  affidavits  are  insufficient; 
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that  they  must  state  the  facts  showing  a  compliance  with 
the  statute.  In  support  of  this  position,  Doolci/  v,  Mccse^ 
31  Neb.,  424,  is  cited  by  the  plaintiff.  The  proposition  is 
sound,  but  it  is  not  applicable  in  this  case.  In  Dooley 
t\  Mees€y  supra^  the  affidavit  was  before  the  court;  in 
the  present  case  it  is  not.  The  recitals  do  not  purport  to 
state  the  contents  of  the  affidavits ;  they^  were  doubtless 
intended  to  show  that  the  jurisdictional  steps  had  been 
taken.  The  record  shows  on  its  face  that  it  is  incomplete; 
that  the  jurisdictional  affidavits  are  omitted.  While  it 
is  true  that,  when  a  judgment  or  order  of  an  inferior 
court  or  tribunal  is  assailed,  as  in  this  case,  every  fact 
essential  to  jurisdiction  must  affirmatively  appear,  the 
rale  has  no  application  when  the  transcript  before  the 
reviewing  court  shows  on  its  face  that  the  jurisdictional 
steps  actually  taken  are  not  included  in  it. 

It  is  next  urged  that  the  superintendent  made  no  find- 
ings on  which  a  valid  order  forming  a  new  district  could 
be  based.  While  it  is  true,  as  stated  by  counsel,  that  it 
has  been  held  by  this  court  that  in  forming  a  new  district, 
as  in  this  case,  the  superintendent  acts  judicially,  and 
that  a  finding  is  essential  *to  a  judgment,  when  assailed 
by  proceedings  in  error,  it  does  not  follow  that  the  findings 
and  judgment,*in  matters  of  this  kind,  should  be  entered 
with  all  the  formality  of  a  judgment  of  a  court  of  law. 
A  county  board  acts  judicially  in  the  allowance  or  rejec- 
tion of  claims  against  the  county;  yet  in  Black  v. 
Saunders  Gounty,  8  Neb,,  440,  it  is  said,  "It  is  sufficient 
if  it  appear  from  the  records,  kept  by  the  county  clerk, 
that  the  claim  w-as  duly  presented,  and  that  it  was  allowed 
or  rejected.  Great  formality  in  this  matter  is  not  to  be 
expected  of  them,  nor  is  it  required."  The  record  in  this 
case  shows  that  the  jurisdictional  steps  were  taken;  that 
the  petitions  were  in  due  form,  showing  the  boundaries 
of  the  new  district.  The  order  of  the  superintendent,  so 
far  as  is  material  at  present,  is  as  follows :  "It  was  con- 
sidered by  me  that  the  petitions  from  districts  Nos.  1  and 
4  (they  being  the  districts  whose  electors  petitioned  for 
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the  order)    should  be  granted.     ♦     ♦     ♦     i   therefore 
formed  a  new  district  to  be  known  as  school  district  No.  • 
40,  comprising  the  atove  described  territory."     In  our 
»  opinion,  the  complaint  of  a  lack  of  findings  to  sustain  the 
order  is  unfounded. 

Another  ground  relied  upon  for  a  reversal  in  this  case 
is,  that  "there  is  no  finding  of  the  value  of  the  property 
retained  by  either  district."  Reference  is  had  to  the  re- 
quirements of  section  9,  of  the  subdivision  above  cited, 
which,  so  far  as  is  material  at  present,  is  as  follows: 
"When  a  new  district  is  formed  in  whole  or  in  part  from 
one  or  more  districts  possessed  of  a  school  house  or  other 
property,  the  county  superintendent,  at  the  time  of  form- 
ing such  new  district,  or  as  soon  thereafter  as  may  be, 
shall  ascertain  and  determine  the  amount  justly  due  to 
such  new  district  from  any  district  or  districts  out  of 
which  it  may  have  been  in  whole  or  in  part  formed,  which 
amount  shall  be  ascertained  and  determined  as  nearly  as 
practicable  according  to  the  relative  value  of  the  taxable 
property  in  the  respective  parts  of  such  former  district 
or  districts  at  the  time  of  such  division." 

The  record  of  the  superint6ndent  on  this  point  is  as 
follows : 

"November  12,  1897.  And  after  a  careful  examination 
of  the  school  buildings  and  other  school  property  belong- 
ing to  the  two  old  districts,  Nos.  1  and  4  and  retained 
by  them,  and  the  relative  value  of  the  taxable  property 
cut  off  from  said  districts,  compared  with  the  property 
r(4ainod  by  said  districts,  I  believe  the  actual  value  of 
the  S(*hool  property  in  school  district  No.  1,  is  $3,000,  in- 
cluding school  house,  site  and  moneys,  I  find  that  school 
district  No.  40  slumld  receive  as  its  share  of  the  property 
retained  by  school  district  No.  1,  the  sum  of  f453.33  which 
will  re(iuire  a  school  tax  of  six  mills  in  school  district 
No.  1,  the  proceeds  to  go  to  school  district  No.  40,  and 
I  certify  the  same  to  the  county  clerk  according  to  law. 

"I  fix  the  value  of  the  school  house  and  site  in  school 
district  No.  4,  at  f  800  and  further  find  that  there  are  |1,325 
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in  the  hands  of  the  treasurer  of  said  district,  making  a 
total  of  12,125,  of  which  scliool  district  No.  40  is  entitled 
to  1786.25. 

*'I  sent  directions  to  the  directors  to  drsiAv  warrants  in 
favor  of  Adam  Kas,  treasurer  of  school  district  No.  40.'' 

The  oflRce  of  superintendent  of  public  instruction  is  not, 
as  a  rule,  tilled  by  persons  learned  in  the  law.  Technical 
accuracy  of  expression  is  not  to  be  expected  of  them,  nor 
is  it  required.  To  hold  them  to  the  technical  forms,  in- 
sisted upon  in  this  case,  would  seriously  embarrass,  not 
only  such  oflScers  in  the  discharge  of  their  duties,  but 
the  public  at  large.  In  our  opinion,  the  record  shows  a 
substantial  compliance  with  the  section  last  quoted.  That 
is  suiBcient.  We  are  cited  to  Ratcliff  t\  Faris,  6  Neb., 
539,  and  Htate  t\  Clarcy.  25  Neb.,  403.  Neither  case  is  in 
point  on  this  question,  as  presented  by  the  record. 

Some  complaint  is  made  of  the  order  of  the  superin- 
tendent, changing  the  time  of  the  final  hearing  from  the 
30th  day  of  October,  to  the  29th  of  the  same  month,  and 
deuving  a  further  continuance.  But  the  order,  fixing  the 
time  of  hearing  for  the  30th,  was  made  on  the  23d  day 
of  October,  and  the  change  was  made  on  the  same  day, 
presumably  immediately  after.  No  prejudice  is  shown, 
nor  does  it  appear  that  any  one  was  misled  by  the  change. 
We  think  the  complaint  is  unfounded. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiB,  C,  concurs. 

Affibmed. 
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E.  B.  Bowditch,  appellee,  v.  Fannie  O'Linn  bt  al., 

APPBIJ.ANTS. 

Filed  July  1,  1902.    No.  11.456. 

CommlsBioner's  opinion.    Department  No.  1. 

1.  Mortgage  Foreclosure:    Sale  Undrr  Thibd  Order  of  Sale:    Presump- 

tion AS  TO  Purchase  Price.  Where  it  appears  from  the  record, 
that  after  appraisal  of  property  for  sale  under  foreclosure,  order  of 
sale  was  recalled,  and  under  another  order  of  sale  the  property 
was  again  appraised,  and  was  finally  sold  under  a  third  order,  in 
the  absence  of  any  showing  to  the  contrary,  it  will  be  presumed 
that  the  property  brought  two-thirds  the  amount  of  each  appraise- 
ment. 

2.  Mortgage   Foreclosure:     Description    in   Order   of   Confirmation. 

Failure  to  specifically  describe  the  property,  or  to  name  the  pur- 
chaser, in  the  order  of  confirmation,  not  a  fatal  defect,  where  both 
are  rendered  certain  by* reference  to  the  order  of  sale  and  the 
return. 

Appeal  from   the  district   court   for   Dawes   county. 
Tried  below  before  Hollenbeck,  J.     Affirmed, 

F.  O^LinUy  for  appellants. 

O.  A.  Eckles,  contra. 

Hastings,  0. 

The  appeal  in  this  case  is  from  confirmation,  by  the 
Dawes  county  district  court,  of  a  real  estate  sale.    Appel- 
lant complains  because  the  sale  was  without  an  appraisal 
of  the  real  estate ;  because  there  were  two  appraisals,  and 
the  second  one  without  the  property  having  been  twice 
offered  for  sale  under  the  first;  and  that  the  order  of 
confirmation  is  invalid  and  insuflScient  because  it  does 
not  contain  a  description  of  the  property,  nor  the  name 
of  the  purchaser.     The  appellant  moved  in  the  district 
court  the  "quashal"  of  the  order  of  sale  for  a  variety  of 
reasons,  which  were  overruled.    The  objections  here  are 
those  named. 

The  facts  claimed  are  that  on  August  23, 1898;  an  order 
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of  sale  was  issued  and  an  appraisement  had  under  it 
and  on  the  following  day  it  was  by  the  plaintiff  recalled; 
no  appraisal  was  filed  under  it,  but  it  appears  from  the 
return  of  the  sheriff,  that  one  was  had;  on  September  6 
another  writ  was  issued,  another  appraisement  had,  and 
a  copy  of  it  filed  and  the  real  estate  advertised  for  sale, 
but  was  not  sold,  and  apparently  the  order  of  sale  was 
returned  upon  motion  of  plaintiff.    In  June,  1899,  a  third 
order  of  sale  was  issued,  and  sale  made  under  the  appraise- 
ment of  September,  1898.     The  claim  is  made,  first,  that 
the  appraisal  of  August,  1898,  was  in  force,  and  second, 
that  there  was  no  appraisal  under  the  third  order  of  sale. 
There  is  nothing,  except  the  former  appraisal,  to  show 
that  the  one  under  the  second  order  of  sale  was  irregular ; 
there  is  nothing  to  show  whether  it  was  higher  or  lower 
than  the  one  made  in  August,  and  we  are  obliged  to  pre> 
same,  in  the  absence  of  any  allegation  to  the  contrary, 
that  the  property  sold  for  at  least  two-thirds  of  the  first 
appraisement;  if  so,  it  would  not  matter  under  which 
appraisement  the  sale  was  ostensibly  had.     The  order 
ot  confirmation  does  not  describe  the  premises  except  by 
reference  to  the  order  of  sale,  nor  does  it  name  the  pur- 
chaser except  by  like  reference;  both  sufficiently  appear 
from  the  entire  record  and  we  do  not  think  the  failure  to 
mention  them  in  the  order  of  the  confirmation  is  a  fatal 
defect. 

It  is  recommended  that  the  action  of  the  district  court 
be  affirmed. 

Day  and  Kibkpatrick,  CC,  concur. 

Affirmed. 
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Grafnsrer  v.  Erwln. 


Harry  B.  Obaingeb  et  al.,  appellees,  v.  Oliver  S.  Erwin 
ETT  AL.,  Impleaded  with  John  W.  Crawford  et  al., 

APPBLIxA^NT^. 

Filed  July  1,  1902.    No.  11,507. 
Commissioner's  opinion.    Department  No.  3. 

1.  Fraudulent  Conveyances:    Vendee's  Knowledge  of  Fbaitduleitt  I  it- 

tent.  While  the  vendor  and  vendee  must  hoth  unite  in  a  fraudu- 
lent intent,  in  order  to  avoid  a  sale  as  to  the  creditors  of  the 
vendor,  it  is  sufi&cient  for  that  purpose  to  show  the  fraudulent 
intent  on  the  part  of  the  vendor  and  knowledge  of  that  intent 
by  the  vendee,  or  of  sufficient  facts  to  put  a  person  of  ordinary 
prudence  on  Inquiry. 

2.  Fraudulent  Conveyances  to  Creditor:    Pabticipation  in  Fbaud  bt 

Creditor.  A  sale  made  by  an  Insolvent  debtor  to  one  of  his  credit- 
ors in  payment  of  a  pre-existing  debt,  will  not  be  held  void  merely 
because  the  creditor  had  notice  of  an  intent  upon  the  part  of  the 
debtor  to  hinder,  delay  or  defraud  his  creditors,  provided  the  con- 
veyance does  not  cover  more  property  than  is  reasonably  necessary 
'  to  discharge  the  indebtedness  existing.  In  order  to  avoid  such  a 
sale  it  is  not  sufficient  to  show  that  the  creditor  merely  desired  to 
secure  his  own  debt,  it  must  be  shown  that  he  participated  in  the 
fraudulent  intent  of  his  grantor. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.    Affirmed,  ^ 

Strode  &  Strode  and  Thomds  D.  Crane^  for  appellants. 

Sawyer  d  SneU,  Frank  H,  Woods  and  W.  E.  Stewati, 
contra. 

DUFFIB,  C. 

In  the  month  of  October,  1897,  Oliver  S.  and  James  E. 
Erwin  engaged  in  the  retail  grocery  and  coal  trade  in 
Lincoln  under  the  partnership  name  of  Erwin  Bros.  They 
continued  in  the  business  until  the  29th  of  January,  1898, 
and  on  the  evening  of  that  day  sold  their  entire  stock 
of  goods  to  the  defendant,  Crawford,  for  f650  cash,  and 
gave  bill  of  sale  on  their  store  fixtures  and  book  accounts 
to  William  E.  Kisor  in  part  payment  of  his  claim.    There- 
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after  various  of  their  creditors  placed  their  claims  in 
judgment  and  commenced  this  action  in  the  nature  of  a 
creditors'  bill,  alleging  that  the  sales  to  Crawford  and 
Eisor  were  made  for  the  purpose  of  cheating  and  defraud- 
ing their  creditors,  and  asking  that  the  sales  be  set  aside 
and  the  value  of  the  goods  applied  to  the  payment  of  their 
respective  judgments.    On  a  trial  of  the  case  the  district 
court  made  the  following  findings :    "That  the  defendants, 
Erwin  Bros.,  in  the  early  part  of  October,  1897,  until 
January  29,  1898,  were  engaged  in  the  retail  grocery  and 
coal  business  in  the  city  of  Lincoln,  Nebraska;  that  the 
said  judgments  were'  obtained  for  money  due  for  goods 
and  merchandise  sold  the  said  Ermn  Bros,  while  engaged 
in  said  business;  that  on  the  night  of  January  29,  1898, 
the  said  Erwin  Bros,  made  a  conveyance  of  their  stock 
of  groceries  to  the  defendant,  John  W.  Crawford,  for  a 
consideration  paid  of  about  |650  and  on  the  same  night 
made  their  bill  of  sale,  intended  as  a  mortgage,  of  the 
fixtures  of  said  business,  and  also  an  assignment  of  all 
their  book  accounts,  to  the  defendant,  W.  E.  Kisor ;  that 
at  the  time  of  the  conveyances  they  were  indebted  to 
the  defendant,  B^sor,  in  the  sum  of  $1,120  for  money 
loaned  as  shown  by  the  notes  introduced  in  evidence ;  that 
at  the  time  of  making  the  loan  of  said  money,  the  said 
Kisor  knew  that  the  said  Erwin  Bros,  were  being  pressed 
by  thdr  creditors  for  the  payment  of  their  indebtedness; 
that  the  last  advancement  of  $390  was  made  to  them  after 
his  claim  had  been  placed  in  the  hands  of  his  attorney 
with  instructions  to  protect  his  interests;  that  at  the 
time  of  making  the  loan  of  said  money  the  said  Eisor  was 
promised  by  the  said  Erwin  Bros,  that  in  event  of  a  fail- 
ure hifl  interests  would  be  protected ;  that  the  said  con- 
veyances of  their  stock,  fixtures  and  accounts  by  Erwin 
Bros,  on  Saturday  night,  January  29,  1898,  was  made  on 
their  part  with  the  intent  to  hinder  and  delay  their  credit- 
ors; that  they  were  then  insolvent  and  made  the  con- 
reyances  at  the  time  and  in  the  manner  they  did,  so  as 
to  convert  their  property  into  cash  and, place  it  beyond 
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the  reach  of  their  creditors,  except  the  creditor  defendant, 
Kisor;  that  at  the  time  of  the  purchase  of  said  stock  of 
goods  by  the  defendant,  Crawford,  he  knew  that  the  said 
Erwin  Bros,  were  insolvent  and  being  pressed  by  their 
creditors  and  that  the  sale  was  being  made  upon  their 
part  with  the  intent  of  hindering  and  delaying  their  cred- 
itors, and  to  place  their  property  beyond  the  reach  of 
creditors  as  aforesaid,  and  he  participated  therein;  that 
at  the  time  of  the  bill  of  sale,  intended  as  a  mortgage, 
and  assignment  of  accounts  to  the  defendant,  Easor,  he 
also  knew  that  the  said  Erwin  Bros,  were  insolvent,  were 
being  press^  by  creditors,  and  that  the  conveyances  were 
made  with  intent  to  hinder  and  delay  their  creditors  and 
place  their  property  beyond  their  reach  as  aforesaid,  and 
participated  therein  to  this  extent;  that  at  the  time  the 
said  conveyances  were  being  made  he  was  present  and 
advised  and  urged  the  sale  in  order  to  secure  payment  of 
the  amount  due  him ;  that  all  of  the  proceeds  of  said  sale 
were  by  the  defendants,  Erwin  Bros.,  applied  in  part  pay- 
ment of  the  indebtedness  to  the  defendant,  Kisor,  and 
of  their  indebtedness  to  Raymond  Bros.;  that  the  value 
of  the  stock  of  goods  conveyed  to  the  defendant,  Crawford, 
at  the  time  of  said  conveyance  was  $1,300 ;  that  the  value 
of  the  fixtures  and  book  accounts  at  the  time  of  the  con- 
veyance of  the  same  to  defendant,  Kisor,  was  |300."  The 
defendants  have  appealed  from  the  judgment  entered  to 
this  court. 

Section  3191  of  the  Compiled  Statutes  of  1901  makes 
every  conveyance  or  assignment,  in  writing  or  otherwise, 
of  any  estate  or  interest  in  lands,  or  in  goods  or  things 
in  action,  made  with  intent  to  hinder,  delay,  or  defraud 
creditors  or  persons  of  their  lawful  rights,  void  as  against 
the  person  so  hindered  or  delayed.  Section  3195  is  as 
follows:  "The  provisions  of  this  chapter  shall  not  be 
so  construed  in  any  manner  to  affect  or  impair  the  title 
of  a  purchaser  for  a  valuable  consideration,  unless  it  shall 
appear  that  such  purchaser  had  previous  notice  of  the 
fraudulent  intent  of  his  immediate  grantor,  or  of  the  fraud 
rendering  void  ftie  title  of  such  grantor." 
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These  sections  and  the  force  to  be  given  them  have  been 
before  this  court  in  numerous  cases,  and  the  rule  is  now 
well  established  that  a  sale  jnade  with  the  intent  on  the 
part  of  the  parties  to  cheat  or  defraud,  or  hinder  or  delay, 
the  creditors  of  the  vendor  is  absolutely  void.  While  the 
vendor  and  vendee  must  both  participate  in  the  fraudulent 
intent,  it  is  well  settled  that  where  property  is  sold  with 
a  fraudulent  intent  on  the  part  of  the  vendor,  and  the 
vendee  has  knowledge  of  the  intent,  or  of  sufficient  facts 
to  put  a  person  of  ordinary  prudence  upon  inquiry,  the 
sale  is  a  fraudulent  one.  This  rule  obtains  only  as  to 
volunteers  and  does  not  apply  to  creditors  of  the  vendor. 

In  relation  to  a  creditor  of  the  v^endor,  he  ma}'  obtain, 
pay  or  secure  his  debt  by  taking  a  reasonable  amount  of 
the  debtor's  property  for  that  purpose.  The  rule  in  such 
cases  is  aptly  and  concisely  stated  by  Irvine,  C,  in  Jones  v. 
Jxyree,  37  Neb.,  816,  in  the  following  language:  "To  say 
that  knowledge  upon  the  i)art  of  an  existing  creditor  of 
the  debtor's  intention  to  defraud  creditors  would  render 
any  security  demanded  by  such  creditor  fraudulent  would 
be  ecjuivalent  to  saying  that  the  creditor  is  estopped  from 
protecting  himself  by  knowledge  of  the  very  facts  which 
warrant  him  in  seeking  protection.  A  fraudulent  intent 
may  be  very  properly  imputed  to  a  stranger  who  knowingly 
assists  the  debtor  in  defeating  his  creditors  by  a  purchase 
of  the  debtor's  pr()i)erty,  but  no  such  intent  can  be  im- 
puted to  an  existing  creditor  because  of  his  knowledge 
of  such  intent,  v.  hen  for  the  sole  purpose  of  protecting 
himself  he  receives  sufficient  and  reasonable  security  for 
that  pui"pos?e.  ♦  ♦  *  The  mere  knowledge  of  the  debtor's 
fraudulent  intent  would  not  defeat  the  mortgage;  but  the 
participating  therein  on  the  part  of  the  mortgagee,  bv^ 
any  motive  upon  his  part  not  consistent  with  good  faith, 
would  have  that  eflfect.  The  following  authorities  sus- 
tain this  view  of  the  law:  Chase  v.  Walters,  28  la.,  460; 
Kohn  Bros.  v.  Clement^  58  la.,  589;  York  County  Bank  v. 
Ctt/7r/-,  38  Pa.  St.,  446." 

This  principle  has  been  recognized  by  numerous  subse- 
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quent  decisions  and  may  now  be  regarded  as  the  estab- 
lished rule  in  this  state.  The  rules,  then,  by  which  we 
are  to  be  governed  in  the  determination  of  this  case  are 
as  follows:  1st  The  conveyance  made  by  Erwin  Bros, 
to  Crawford,  a  stranger  or  volunteer,  was  fraudulent  pro- 
vided the  parties  to  the  sale  intended  thereby  to  defraud, 
hinder  or  delay  the  creditors  of  Erwin  Bros.,  or  provided 
Er>\dn  Bros,  were  influenced  in  making  the  sale  by  such 
intent  and  Crawford  had  knowledge  thereof,  or  of  suffi- 
cient facts  to  put  a  person  of  ordinary  prudence  upon  in- 
quiry that  such  was  the  case;  and,  2d.  The  transfer  to 
Kisor  was  fraudulent  oulv  in  case  he  was  influenced  in 
taking  *''^ch  conveyance  by  motives  inconsistent  with  good 
faith.  Xo  particular  objections  are  urged  against  the 
finding^!  of  the  court,  and  there  being,  in  our  opinion, 
ample  evidence  to  sustain  them,  we  accept  them  as  con- 
clusive of  the  facts  in  the  case.  Counsel  for  appellants 
insist  that  the  judgment  is  contrary  to  the  findings,  the 
findings  being  that  Envin  Bros,  made  the  conveyance  to 
hinder  and  delay  some  of  their  creditors  only,  but  to  pay 
and  prefer  others ;  they  argue  that  because  of  the  exception 
in  favor  of  the  creditor,  Kisor,  that,  therefore,  the  finding 
of  the  trial  court  amounts  to  nothing  more  than  that  the 
defendants,  Erwin  Bros.,  meuely  preferred  Kisor,  which 
they  had  a  legal  right  to  do.  We  can  not  agree  with  this 
construction  of  the  findings.  The  trial  court  merely  ex- 
pressed in  words  what  is  understood  in  every  instance 
where  a  debtor  prefers  a  creditor  with  intent  to  either 
defraud,  hinder  or  delay  other  creditors.  The  creditor 
who  is  preferred  is  not,  of  course,  himself  defrauded, 
hindered  or  delayed.  He  is  protected  and  benefited.  If 
this  line  of  argument  was  to  prevail  in  all  cases,  tiien 
there  could  be  no  fraudulent  preference  by  an  insolvent 
debtor  because  the  creditor  preferred  would  in  no 
case  be  defrauded,  hindered  or  delayed,  and  a  show- 
ing that  one  or  more  of  the  creditors  of  the  vendor  was 
paid  from  the  fund  derivinl  from  the  sale,  would  be 
a  suflicient  answer  to  the  charge  that  the  conveyance 
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was  fraudulent.  As  before  stated,  we  have  examined 
the  evidence  sufficiently  to  satisfy  ourselves  that  the 
findings  of  the  court  are  amply  sustained  thereby,  and 
such  being  the  case  the  legal  conclusion  tliat  the  sale 
to  Crawford  was  fraudulent,  results  as  a  necessary 
consequence.  The  goods  sold  to  Crawford  were,  as  found 
by  the  court,  of  the  value  of  $1,300.  Crawford  paid  for 
these  goods  |650.  If  a  failing  debtor  may  dispose  of 
his  stock  for  fifty  per  cent,  of  its  value  and  such  a  sale  be 
sustained  upon  the  ground  that  the  proceeds  were  used 
in  paying  some  of  the  creditors  of  the  vendor,  then  a  fail- 
ing debtor  may  sell  his  stock  for  twenty-five  or  ten  per 
cent,  of  the  value  thereof  and  the  sale  be  sustained  for 
the  same  reason.  We  do  not  feel  like  establishing  the 
rule  that  an  insolvent  debtor  may  dispose  of  his  assets  at 
a  moiety  of  their  true  value  and  then  say  that  tlie  sale 
must  be  sustained  because  the  proceeds  went  to  pay  his 
debts.  This  would  be  to  announce  the  rule  that  tlie  debtor 
might  practically  give  away  his  assets,  leaving  no  redress 
to  a  large  majority  of  his  creditors. 

We  also  think  that  the  judgment  must  be  sustained  as 
against  Kisor.  While  the  law  alloAVS  a  cn^ditor  to  secure 
himself  by  taking  a  conveyance  of  the  projierty  of  his 
debtor  or  security  thereon,  it  does  not  allow  him  to  take 
an  unreasonable  amount.  One  of  the  latest  expressions 
of  this  Courtis  found  in  Hevney  Buggy  Co,  v.  AfihritfcltCTy 
60  Neb.,  1.  It  is  there  said :  "It  is  a  well  established 
principle  of  law  that  a  debtor  may  prefer  a  creditor,  and 
that  such  preference  is  not  fraudulent,  even  though  such 
creditor  has  knowledge  of  an  intent  on  the  part  of  such 
debtor  to  hinder,  delay  or  defraud  his  other  creditors,  so 
long  as  such  creditor  takes  only  sufficient  goods  to  satisfy 
the  debt,  or  the  value  of  which  is  not  appreciably  greater 
than  the  amount  of  such  debt,  and  does  not  participate 
in  such  fraudulent  intent.  But,  does  a  different  rule 
obtain,  when,  in  a  case  like  this,  the  creditor  takes  more 
goods  than  are  sufficient  to  liquidate  the  debt,  paying  the 

difference  between  their  value  and  the  debt  in  cash?    We 
18 
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are  of  the  opinion  tliat  another  rule  does  apply;  that  a 
creditor  who  purchases  the  wliole  of  his  debtor's  goods — 
said  debtor  being  in  failing  circumstances — paying  the 
difTerence  between  the  amount  of  the  debt  and  the  fair 
value  otthe  goods  in  cash,  occupies  the  same  position  as 
would  a  purchaser  not  a  creditor;  an<l  that  if  such  pur- 
chasing creditor  knows,  or  has  such  knowledge  as  would 
induce  an  ordinarily  prudent  person  to  inquire  into  facts 
which  would  lead  to  knowlVdge,  that  such  debtor  is  at- 
tempting to  defraud  his  other  creditors  by  such  sale,  or 
to  hinder  and  delay  them  in  the  collection  of  their  debts, 
such  a  sale  is  void  as  to  such  creditors." 

In  the  present  instance  Kisor,  who,  it  may  be  here 
remarked,  wsis  a  ha.lf-brother  of  the  Erwin  brothers,  wa^ 
present  at  the  sale  and  advised  and  urged  the  sale  in  order 
to  secure  payment  of  the  amount  due  him.     In   other 
words,  the  finding  is  that  he  participated  in  and  was  a 
party  to  the  transaction.     We  do  not  wish  to  be  under- 
stood as  holding  or  intimating  that  if  Kisor  had  taken 
no  part  in  the  consummation  of  this  sale  that  it  could  be 
held  void  as  to  him  or  that  the  property,  or  the  proceeds 
of  the  property,  could  have  been  followed  into  his  hands. 
The  evidence,  however,  discloses  that  the  sale  to  Crawford 
could  not  have  been  consummated  except  upon  the  agree- 
ment of  Kisor  to  take  the  store  fixtures  and  the  accounts, 
and  that  the  sale  to  Crawford  of  one  part  of  the  assets 
and  to  Kisor  of  another,  was  reallv  one  transaction.     A 
careful  review  of  the  findings  of  the  court  and  the  evidence 
on  which  it  was  based,  convinces  us  that  the  judgment 
should  be  affirmed. 

Albert,  C,  concurs. 

Affibmed. 


.J 
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Aaron  Conover  bt  au  v.  Wallace  W.  Wright  et  al. 

FHiXD  July  1,  1902.    No.  11,618. 
Commissioner's  opinion.    Department  No.  1. 

1.  Xeclianic's  Lien  Foreclosure:    Adjoubnment  of  Court  to  Day  Cer- 

tain BUT  Failure  to  Convene:  Decree  Sent  to  Clerk  bt  Judge. 
In  a  suit  for  the  foreclosure  of  a  mechanic's  lien,  trial  was  had 
to  the  court,  but  before  making  findings  of  fact  or  pronouncing 
Judgment,  the  district  court  adjourned  to  a  certain  date  several 
days  later,  and  the  Judge  returned  to  his  home  in  another  county. 
Court  did  not  reconvene  on  the  day  named,  but  on  that  date  the 
clerk  received  by  express  from  the  Judge  memoranda  of  his  find- 
ings and  decree  ih  the  case,  which  he  entered  of  record.  At  the 
next  succeeding  term  aii  application  on  the  part  of  defendants  in 
the  case  to  correct  the  record  to  show  that  no  decree  was  in  fact 
entered  was  overruled.    Beld,  Brror. 

2.  Mechanic's  Lien  Foreclosure:    Judgment  at  Chambers:    Validity. 

a  Judgment  rendered  by  a  district  Judge  at  chambers  in  a  me- 
chanic's lien  foreclosure  is  null  and  void. 

2.  Judgment  in  Foreign  County  Without  Change  of  Venue:  IfE- 
CHAKic's  Lien  Forlct-osube.  A  Judgment  rendered  in  a  county 
other  than  that  in  which  the  cause  was  tried,  unless  there  has 
been  a  change  of  venue  to  such  county,  is  invalid. 

Error  from  the  district  court  for  Webster  county. 
Tried  below  before  Abams,  J.     Reversed. 

Overman  d  Bla^kledge^  for  plaintiffs  in  error. 

J,  R.  Mercer  and  B.  F,  Smithy  contra. 

Ejbkpatrick,  C. 

This  is  an  error  proceeding  brought  to  this  court  by 
Aaron  (Conover  and  wife,  to  reverse  a  decree  entered  by 
the  district  court  for  Webster  county,  foreclosing  a 
mechanic's  lien,  and  also  from  an  action  by  said  court 
in  sustaining  a  demurrer  interposed  by  defendant  in 
error,  Wallace  Wright,  to  an  application  made  by  plain- 
tiffs in  error  to  vacate  and  set  aside  the  decree  foreclosing 
the  mechanic's  lien.     It  is  disclosed  by  the  record  that 
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the  cause  was  tried  in  the  district  court  on  October  6, 
1899.  After  hearing  the  evidence,  the  court  adjourned 
the  term  until  October  14,  1899,  the  judge  returning  to 
his  home  in  Adams  county,  Nebraska,  It  further  appears 
from  the  record  that  on  the  14th  day  of  October,  1899, 
the  district  court  did  not  reconvene,  and  the  district  judge 
was  not  in  Webster  county;  but  the  clerk  of  the  district 
court  received  by  express  memoranda  of  a  decree  as  fol- 
lows : 

"October  6.  Trial  to  the  court  Court  finds  on  the 
issues  joined  and  evidence  that  the  heating  plant  herein 
sued  for  is  a  failure  for  heating  purposes,  and  that  the 
boiler  together  with  all  the  radiators,  and  pipes  connect- 
ing said  boiler  with  radiators,  and  the  fixtures  thereto,  are 
the  property  of  the  plaintiff.  Court  holds  that  all  other 
pipes,  tanks,  except  expansion  tank,  are  the  property  of 
the  defendants,  Conovers ;  also  bath  tubs,  stationary  wash 
bowls,  are  the  property  of  defendants,  Conovers.  That 
after  allowing  damages  and  amounts  paid  by  defendants 
court  finds  there  is  still  due  plaintiiT  the  sura  of  f315. 
Judgment  on  findings  and  decree  of  foreclosure.  To  which 
findings  and  judgment  and  decree  plaintiff  and  defendants 
both  except,  exceptions  allowed,  and  given  forty  days  to 
prepare  bill  of  exceptions.'^ 

These  memoranda  were  signed  by  the  judge,  and  upon 
the  same  instrument  was  the  following :  "Filed  October 
14,  1899,  James  Burden,  clerk  district  court,  Webster 
county." 

The  district  clerk  proceeded  to  enter  up  the  decree  of 
foreclosure  upon  the  memoranda  qu6ted.  As  soon  as 
counsel  for  plaintiffs  in  error  learned  of  the  entry  of  this 
decree,  and  on  the  same  day  it  was  received  and  entered 
bv  the  clerk,  thev  filed  a  motion  for  a  new  trial.  At  the 
next  succeeding  term  of  the  district  court  for  Webster 
county,  and  on  the  28th  day  of  April,  1900,  plaintiffs  in 
error  filed  an  application  to  cancel  the  judgment  and  to 
correct  the  record  in  accordance  with  the  facts.  In  that 
application  plaintiffs  in  error  set  up  in  detail  all  of  the 
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facts  heretofore  stated,  and  that  the  trial  court  at  the 
time  the  cause  was  tried,  made  no  findings  and  entered 
no  decree,  and  that  the  only  decree  entered  in  the  cause 
was  that  entered  by  the  clerk  of  the  district  court  on 
October  14,  1899,  after  receiving  by  express  the  memo- 
randa prepared  and  sent  by  the  judge  showing  his  findings. 
Attached  to  this  application  was  a  copy  of  the  decree. 
Notice  of  the  filing  of  the  application  wslb  duly  served 
upon  counsel  for  defendants  in  error,  who  appeared  and 
filed  a  general  demurrer  to  the  application,  upon  the 
ground  that  the  facts  stated  in  the  application  were  in- 
sufiScient  to  entitle  plaintiffs  in  error  to  any  relief.  The 
matter  came  on  for  trial  in  the  district  court,  and  on  the 
26th  day  of  June,  1900,  the  demurrer  was  sustained,  and, 
the  application  on  behalf  of  plaintiffs  in  error  was  over- 
ruled. To  this  ruling  of  the  trial  court  exceptions  were 
taken,  and  error  is  prosecuted  to  this  court  from  the 
decree  of  foreclosure  and  from  the  action  of  the  trial  court 
denying  the  application  to  correct  the  record. 

Numerous  errors  are  assigned,  but  in  the  view  we  take 
of  the  proceedings,  only  one  question  need  be  considered. 
The  decree  in  this  case  seems  to  have  been  entered  by  the 
judge  of  the  district  court  for  Webster  county  a"^  chambers 
in  Adams  county,  and  there  can  be  no  doubt  under  the 
statutes  of  this  state  that  such  act  was  wholly  without 
jurisdiction.  The  statute  authorizes  a  jud^?  to  perform 
certain  acts  at  chambers,  but  the  statute  does  not  author- 
ize him  to  enter  a  judgment  or  decree  foreclosing  a 
mechanic's  lien  at  chambers.  Such  judgment  must  be  pro- 
nounced by  a  court,  rather  than  by  a  judge  of  the  district 
court.  Again,  it  is  equally  clear  that  no  decree  could  be 
entered,  even  by  the  district  court,  in  a  county  other  than 
that  ^'n  which  the  cause  is  pending,  unless  a  change  of 
venue  had  been  duly  allow^ed  upon  an  application  of  one 
or  more  of  the  parties  to  the  cause.  Fiske  r.  Thorpe.  51 
Neb.,  1.  It  is  clear  that  in  the  case  at  bar,  the  pretended 
decree  of  foreclosure  entered  by  the  trial  court  is  null  and 
void.    Ddlton  t\  Libhyy  9  Nev.,  192.    The  trial  court  erred 
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in  overruling  the  application  of  plaintiffs  in  error  to  cor- 
rect the  record  so  as  to  show  that  no  judgment  had  in  fact 
been  entered.  It  is  therefore  recommended  that  the  action 
of  the  trial  court  in  entering  a  decree  of  foreclosure  and 
in  overruling  the  application  of  plaintiffs,  in  error  to 
correct  the  record,  be  reversed  and  the  cause  remanded 
for  further  pi*oceedings  in  accordance  with  law. 

Hastings  and  Day,  CC,  concur. 

The  decree  of  the  district  court  awarding  foreclosure 
and  the  order  of  the  district  court  overruling  the  applica- 
tion of  the  plaintiffs  in  error  to  correct  the  record  are 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Edward  Merundb  v.  William  Behnke. 

Filed  July  1,  1902.    No.  11,536. 

Commissioner's  opinion.    Department  No.  3. 

Conversion:     Pleading  and  Evidence:     Sufficiency.     Pleadings  and 
evidence  examined  and  found  to  support  the  judgment 

Error  from  the'di^rict  court  for  Box  Butte  county. 
Tried  below  before  Westovbr,  J.    Affirmed. 

W.  O,  Simonson,  for  plaintiif  in  error. 

Wm.  Mitchell^  contra, 

DUFPIB,  C. 

William  Behnke,  the  plaintiff  in  the  district  court,  al- 
leged that  he  was  the  owner  of  a  horse  which  Memnde 
sold  for  him  as  his  agent  for  the  sum  of  f 50 ;  that  no  part 
of  said  money  had  been  paid  over  by  his  agent  except  the 
Hum  of  f6.50,  and  he  asked  judgment  for  the  sum  of  f 43.50. 
The  answer  was  a  general  denial.     The  jury  returned 
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a  verdict  in  favor  of  the  plaintiff  below  for  $27.10.  The 
motion  for  a  new  trial  was  overruled  and  judgment 
entered  upon  the  verdict  and  the  case  brought  here  by 
petition  in  error. 

The  plaintiff  in  error  argues  the  case  in  this  court  upon 
the  theory  that  the  action  was  in  tort  for  the  conversion 
of  a  horse.  In  his  brief  he  states  that  the  petition  tiled 
in  the  district  court  contained  the  following  allegation: 
"That  on  or  about  the  first  day  of  February,  181)5,  the 
said  defendant  borrowed  a  horse  from  this  plaintiff  and 
on  or  about  June,  1898,  said  defendant  sold  and  delivered 
said  horse  to  one  John  ITerline  for  the  sum  of  |50  without 
the  consent  or  knowledge  of  this  plaintiff,  and  unlawfully 
and  wrongfully  converted  said  sum  to  his  own  use  and 
benefit  except  the  sum  of  |6.50  which  he  paid  plaintiff,  to 
the  damage  of  plaintiff  in  the  sum  of  f43.50." 

We  can  find  no  such  statement  in  the  petition.  On  the 
contrary  the  petition  distinctly  alleges  that  Merunde  sold 
to  John  Herlihe  one  of  the  defendant's  horses  for  the  sum 
of  f50  with  the  consent  and  knowledge  of  the  plaintiff, 
and  unlawfully  and  wrongfully  converted  the  money  to 
his  own  use  except  the  sum  of  $6.50,  and  judgment  is 
prayed  for  the  balance.  We  have  examined  the  record 
carefully.  The  instructions  are  unobjectionable,  and 
while,  perhaps,  we  would  have  differed  from  the  jury  in 
the  conclusion  arrived  at  from  the  evidence  in  the  record, 
still  we  can  not  say  that  the  verdict  is  not  supported  by 
the  evidence.  We  therefore  recommend  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 
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E.  D.  Haines  &  Company,  appellant,  v.  Banks  Stewabt 

BT  AU,  APPELLEES. 

Filed  July  1,  1902.    No.  11,536. 

Commissioner's  opinion.    Department  No.  1. 

1  Attachment:  Intebvention  and  Determination  of  Ownebship.  The 
mere  fact  that  a  party  claims  to  be  the  owner  of  attached  property, 
does  not  give  him  the  right  to  intervene  in  the  attachment,  and 
thus  have  the  question  of  his  ownership  determined  in  the  at- 
tachment suit.    Kimbro  v.  Clark,  17  Neb.,  403. 

2.  Attachment:  Voluntary  Submission  of  Question  ot  Ownership. 
This  rule  does  not  preclude  the  parties  from  voluntarily  appearing 
and  presenting  the  issue  of  ownership  under  the  title  of  the 
original  action,  and  when  Jurisdiction  is  thus  acquired,  and  a  trial 
had  without  objection,  it  is  the  duty  of  the  court  to  enter  a  Judg- 
ment on  the  merits. 

X  Attachment:  Ownership  of  Property:  E^^idence:  Suffioaknoy. 
Evidence  examined,  and  held  sufficient  to  support  a  decree  in 
favor  of  plaintiff  to  the  amount  of  the  Judgment  lien. 

Appeal  from  the  district  court  for  Box  Butte  county. 
Tried  below  before  Wbstovbb,  J.  Reversed  with  direc- 
tions. 

W.  O.  Simonson^  for  appellant 

B.  G.  Nolcman  and  B.  F.  Oilman^  contra^ 

Day,  0. 

On  June  16,  1899,  E.  D.  Haines  &  Co.  commenced  this 
action  in  the  district  court  for  Box  Butte  county,  against 
Banks  Stewart,  to  recover  upon  a  written  obligation,  for 
the  payment  of  money,  executed  by  the  defendant  to  the 
plaintiff.  On  the  same  day  the  jdaintiff  also  caused  an 
attachment  to  be  issued  out  of  said  court  upon  the  ground 
of  the  non-residence  of  the  defendant  and  levied  the  same 
upon  lot  16  in  block  15,  in  the  city  of  Alliance. 

Stewart  being  a  non-resident,  service  was  made  by  pub- 
lication, the  notice  requiring  him  to  answer  on  or  before 
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August  21,  1899.  On  October  14,  1899,  George  L.  Thorp 
filed  a  pleading  in  said  action,  which  he  termed  a  "petition 
of  intervention,'^  in  which  he  alleged,  that  on  June  10, 
1899,  he  purchased  of  said  Banks  Stewart  lot  16  in  block 
15,  in  the  city  of  Alliance,  for  the  consideration  then  paid 
of  f  1,500 ;  that  in  pursuance  of  the  purchase  and  the  pay- 
ment of  the  purchase  price  as  aforesaid,  Banks  Stewart 
and  his  wife  on  June  12,  1899,  executed  and  delivered  to 
said  petitioner  a  warranty  deed  for  the  premises  above 
described ;  that  said  deed  was  duly  filed  for  record  in  the 
office  of  the  county  clerk  of  Box  Butte  county,  Nebraska, 
on  June  20,  1899,  and  duly  indexed  and  recorded  as  re- 
quired by  law ;  that  at  the  time  of  the  issuance  and  levy 
of  the  attachment  in  this  action  the  petitioner  was  in 
fact  and  in  law  the  owner  of  said  premises  and  that  the 
defendant,  Stewart,  at  the  time  of  the  issuance  and  levy 
of  the  attachment,  had  no  title,  claim  nor  interest  in  or 
to  said  premises.  Petitioner  prayed  that  the  attachment 
be  declared  null  and  void  and  to  be  no  lien  upon  the 
premises  and  that  he  be  adjudged  the  owner  of  said  prop- 
erty and  that  the  title  to  the  land  be  quieted  in  him  as 
against  the  claim  or  lien  of  the  plaintiff. 

On  December  20,  1899,  default  was  entered  against  the 
defendant,  Stewart,  and  a  judgment  rendered  in  favor 
of  plaintiff  for  $626.50  against  the  interest  of  the  said 
Stewart  in  and  to  the  attached  premises,  and  special  exe- 
cution was  ordered  to  satisfy  the  said  judgment 

On  December  21, 1899,  the  court  ordered  that  the  plain- 
tiff answer  the  petition  of  intervention  within  thirty  days 
and-  that  the  intervener  reply  within  thirty  days.  Pur- 
suant to  this  order  the  plaintiff  filed  an  answer  to  the 
petition  of  intervention,  alleging  the  levy  of  the  attach- 
ment on  the  premises,  the  obtaitiing  of  the  judgment,  and 
that  the  deed  made  by  defendant,  Stewart^  to  the  inter- 
vener was  without  consideration  and  was  made  for  the 
purpose  of  hindering  and  delaying  the  plaintiff  in  the 
collection  of  its  judgment,  and  denied  generally  the  alle- 
gations of  the  petition  of  intervention  and  prayed  that 
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the  deed  from  Stewart  to  intervener  be  «et  aside  and  held 
for  naught;  that  it  be  decreed  in  fraud  of  the  rights  of 
the  plaintiff;  that  plaintiff  have  a  decree  ordering  said 
premises  sold  to  satisfy  its  judgment,  and  for  general 
and  equitable  relief.    No  reply  was  filed. 

On  March  26,  1900,  the  cause  was  tried  to  the  court 
upon  the  issues  raised  by  intervener's  petition  and  the 
plaintiff's  answer  thereto.  At  the  close  of  the  evidence, 
upon  behalf  of  the  intervener,  the  plaintiff  moved  the  court 
for  ji;dgment.  This  motion  was  sustained.  No  formal 
judgment  appears  to  have  been  entered  based  upon  this 
ruling.  On  the  following  day,  it  still  being  one  of  the 
days  of  the  regular  March  term,  the  court,  on  its  own 
motion,  entered  an  order  as  follows:  "The  court  after 
due  deliberation  and  consideration  withdraws  its  ruling 
on  the  above  motion,  and  upon  its  own  motion,  dismisses 
the  petition  of  intenention  at  the  costs  of  the  intervener, 
to  which  ruling  the  plaintiff  excepts.'' 

The  plaintiff  then  filed  a  motion  for  a  new  trial,  alleg- 
ing (1)  error  of  the  court  in  "dismissing  this  cause  after 
having  allowed  Thorp  to  intervene,"  and  (2)  error  in 
"dismissing  intervener's  petition."  The  motion  for  a  new 
trial  was  overruled.  From  this  judgment  the  plaintiff 
brings  the  case  to  this  court  on  appeal. 

No  doubt  the  action  of  the  court  in  dismissing  the 
petition  of  intervention  was  based  upon  the  provisions  of 
our  Code  of  Civil  Procedure,  that  the  mere  fact  that  a 
party  claims  to  be  the  owner  of  attached  property,  does 
not  give  him  the  right  to  intervene  in  the  attachnuait  suit 
and  thus  have  the  question  of  his  ownership  determined 
therein.     Kimbro    v,    Clark,    17    Neb.,    403.     This    rule, 
however,    does    not    preclude    the    parties    from    volun- 
tarily   presenting    the    issues    of    ownership    under    the 
title  of  the  original  action.     In  the  case  now  before  us, 
it  appears  that  after  the  attachment  suit  had  been  dis- 
posed of,  the  plaintiff  joined  issue  with  the  intervener 
for  the  purpose  of  determining  the  superiority  of  their 
respective  claims.     This  mode  of  procedure  was  some- 
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what  irregular  and  informal,  but  no  objection  was  raised 
to  it  upon  that  ground.  The  court  had  jurisdiction  of  the 
subject-matter  and  of  the  parties,  and  we  see  no  good 
reason  why  the  ultimate  rights  of  the  parties  might  not 
be  determined  in  the  original  action.  The' practical  effect 
of  this  procedure  was  the  same  as  though  the  plaintiff 
had  filed  a  creditor's  bill  based  upon  his  attachmient  and 
judgment  After  voluntarily  going  into  court  and  tender- 
ing an  issue  to  the  plaintiff's  answer,  and  after  a  trial  of 
the  issues,  the  intervener  could  not  retire  and  thus  defeat 
the  plaintiff's  right  to  have  the  issues  thus  tendered 
adjudicated. 

It  will  serve  no  good  purpose  to  review  the  testinumy 
offered  by  the  intervener  in  support  of  his  claim.  Suffice 
it  to  say  that  we  have  all  read  the  record,  and,  in  our 
opinion,  the  good  faith  of  the  transaction  between  inter- 
vener and  Stewart  is  extremely  doubtful.  The  delivery 
of  thedeed  before  the  attachment  is  not  made  out  to  our 
satisfaction.  The  trial  court  should  have  rendered  a  decree 
in  favor  of  the  plaintiffs  to  the  amount  of  their  judgment, 
making  it  a  first  lien  upon  the  lot  and  ordering  the 
premises  sold  to  satisfy  the  judgment,  the  remainder,  if 
any,  to  be  paid  to  intervener. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  with  direc- 
tions to  enter  a  decree  for  the  plaintiffs  in  accordance  with 
this  opinion. 

Hastings  and  Kirkpatrick,  CC,  concur. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  enter  a  decree  for  the 
plaintiffs  in  accordance  with  this  opinion. 

Rbvbrsbd  with  directions. 
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FiCED  July  1,  1902.    No.  11,550. 

Commissioner's  opinion.    Department  No.  1. 

Trial:  Withdrawal  fbom  Jubt  of  Material  Issue  of  Fact.  A  party 
to  an  action  is  entitled  to  have  his  theory  of  the  case*  when  sup- 
ported by  the  pleadings  and  eyidence,  submitted  to  the  jury;  and 
It  is  error  for  the  trial  court  to  withdraw  from  the  jury  the  con- 
sideration of  a  material  issue  of  fact. 

Error  from  the  district  court  for  Logan  county.    Tried 
below  before  Grimes,  J.    Reversed. 

Wilcox  &  HalHgan,  for  plaintiff  in  error. 

Hoaglamd  d  Hoagland,  contra. 

KiRKPATRICK,  0. 

This  is  a  replevin  action  brought  by  plaintiff  in  error 
against  Allen  McNeill,  Ruth  McNeill  and  others,  in  the 
district  court  for  Logan  county  on  January  19,  1892,  to 
recover  possession  of  a  large  amount  of  personal  property, 
consisting  of  farm  machinery,  horses,  harness,  wheat, 
com,  etc.  During  the  time  the  sheriff  was  removing  the 
property  described  in  the  writ  from  the  premises  of  the 
McNeills,  a  settlement  of  the  entire  matter  in  controversy 
was  effected  between  Allen  McNeill,  claiming  to  repre- 
sent his  wife  as  well  as  himself  in  making  such  settlement, 
and  plaintiff  in  error.  By  the  terms  of  this  settlement 
plaintiff  in  error  was  to  retain  a  certain  amount  of  the 
personal  property  replevied,  for  which  Allen  McNeill 
executed  a  bill  of  sale,  which  he  signed  and  to  which  he 
also  signed  the  name  of  his  wife,  Buth,  by  himself  as 
agent.  Plaintiff  in  error  was  to  turn  over  to  Allen  McNdll 
a  considerable  amount  of  the  property  replevied,  con- 
sisting of  one  team,  the  farm  machinery  and  one  hundred 
bushels  of  com  and  an  equal  amount  of  wheat  It  was 
agreed  that  he  should,  in  payment  for  that  portion  of  the 
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property  which  he  retained,  credit  on  the  note  of  Allen 
McNeill  under  which  he  brought  his  replevin  action  the 
sum  of  1801.45.    The  agreement  then  entered  into  seems 
to  have  been  carried  out  by  plaintiff  in  error.    A  credit  of 
1801.45  was  made  on  the  note  signed  by  Allen  McNeill, 
which  left  a  balance  of  between  f200  and  f300  on  the  in- 
debtedness.   For  this  sum  Allen  McNeill  gave  a  new  note 
secured  by  a  certain  collateral  note  which  he  had.    Plain- 
tiff in  error  credited  the  note  which  he  held  against  Allen 
McNeill  with  the  sum  agreed  upon,  surrendered  the  note 
to  him,  and  released  of  record  the  chattel  mortgage  secur- 
ing the  note  under  which  he  claimed  right  to  the  posses- 
sion of  the  personal  property  in  the  replevin  action.    At 
the  next  succeeding  term  of  court  in  that  county,  in  Sep- 
tember, 1892,  the  replevin  action  was  dismissed  in  ac- 
cordance with  the  agreement  of  the  parties.^    About  two 
years  afterward,  and  in  1894,  defendant  in  error,  Ruth 
McNeill,  made  an  application  to  set  aside  the  order  of 
dismissal  of  the  replevin  action  and  for  a  reinstatement 
of  the  case.    This  application  was  heard  in  the 'district 
court,  the  dismissal  was  set  aside,  and  from  the  order 
setting  aside  the  dismissal  plaintiff  in  error  prosecuted 
error  proceedings  to  this  court,  the  opinion  of  this  court 
being  reported  in  1  Neb.   [Unof.],  651,  91  N.  W.  Rep., 
601.    At  the  April  term  in  1897,  of  the  district  court  in 
that  county,  the  disnussal  of  the  replevin  action  was 
finally  set  aside,  the  cause  reinstated,  and  the  case  set  for 
trial.    On  the  12th  day  of  September,  1899,  plaintiff  in 
error,  by  leave  of  court,  filed  a  supplemental  petition  in 
the  replevin  action,  pleading,  in  substance,  that  after  the 
sheriff  had  taken  possession  of  the  personal  property  of 
defendants  in  error  under  the  writ  of  replevin,  a  full  and 
complete  settlement  of  all  matters  in  controversy  was  had, 
setting  up  the  conditions  of  such  settlement;  that  plaintiff 
in  error  had  fully  complied  with  all  the  agreements  and 
conditions  of  such  settlement  on  his  part  to  be  kept  and 
performed ;  that  he  had  released  his  chattel  mortgage  and 
had  credited  on  the  note  of  Allen  McNeill,  f  801.45,  less 
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and  wheat  at  the  time  he  instituted  the  action,  he  has 
offered  no  proof  to  sustain  said  allegation  in  the  trial  of 
the  cause,  and  has  abandoned  his  claim  that  he  at  the  time 
the  suit  was  instituted  was  the  owner  of  the  property, 
and  now  claims  through  his  supplemental  petition,  that 
shortly  after  the  beginning  of  the  suit  and  about  the  22d 
of  January,  1892,  that  the  plaintiff  by  his  attorneys  and 
the  defendant,  Allen  McNeill,  and  Ruth  McNeill  by  her 
agent,  made  a  full  and  complete  settlement  of  all  matters 
in  dispute  between  them  involved  in  this  action.  That  it 
was  agreed  by  the  plaintiff  and  defendants,  that  the  plain- 
tiff should  keep  of  the  property  taken  in  the  replevin  suit, 
among  other  property,  522  bushels  of  wheat  and  600  bush- 
els of  corn ;  that  by  the  terms  of  said  settlement  the  plain- 
tiff was  to  credit  a  note  which  he  at  the  time  held  against 
the  defendant,  Allen  McNeill,  the  sum, of  |801.45,  that 
the  plaintiff  did  credit  said  noie  that  amount,  less  a  cer- 
tain sum  for  costs  in  the  action  and  taxes  due  on  the 
property.  That  according  to  the  terms  of  said  stipulation, 
plaintiff  returned  to  the  defendants  certain  of  the  prop- 
erty taken,  a  part  of  which  property  so  returned,  it  is 
alleged,  were  one  hundred  bushels  of  said  wheat  and  one 
hundred  bushels  of  said  corn.  That  the  plaintiff  further 
released  a  chattel  mortgage  which  he  held  on  the  same 
securing  said  note;  that  defendants  received  and  retained 
the  property  returned  to  them,  knowing  that  the  mort- 
gage was  released  and  that  said  credit  had  been  placed 
on  the  note. 

"5.  l^he  undisputed  testimony  shows  that  the  defend- 
ant, Ruth  McNeill,  at  the  time  the  suit  was  begun  and  at 
the  time  of  the  alleged  settlement  and  bill  of  sale  by  her 
husband,  owed  the  plaintiff  nothing;  that  she  was  not  a 
party  to  the  note  or  mortgage  mentioned  in  the  supple- 
mental petition  of  the  plaintiff ;  neither  is  there  any  proof 
to  show  that  the  said  wheat  and  corn  were  ever  mortgajjtnl 
to  secure  the  said  note;  nor  is  there  any  testimony  tending 
to  show  that  the  alleged  indebtedness  held  by  the  plaintiff 
against  the  defendant,  Allen  McNeill,  was  in  any  way 
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elated  to  op  connected  with  the  separate  in-operty  or  Imwi- 
less  of  the  wife,  Kuth  McNeill;  so  that  the  question  yon 
.re  called  upon  to  determine  in  this  suit  is,  whether  or 
lOt  the  wheat  and  corn  were  the  priiperty  of  the  (lefciidaiit, 
luth  McNeill,  or  the  other  defendant,  Allen  JI<Neill.  If 
he  wheat  and  corn  weiv  the  pro)H'rty  of  the  ilefeiidaiil, 
tuth  McNeill,  or  if  any  part  of  the  same  was  hers,  then  her 
lusband  under  the  proof  in  this  case  had  no  authority  or 
egal  right  to  convey  the  same  to  plaintifF  in  satisfaction 
pf  his  individual  debt  to  plaintiff,  ami  the  defendant,  Itutli 
iIcNeill,  would  be  entitled  to  have  returned  to  her  the 
I'heat  and  corn,  or  such  part  thereof  as  was  her  seiwrate 
(poperty,  or  in  ease  a  return  could  not  be  had,  then  a  jud;t- 
uent  against  the  plaintiff  for  the  value  of  the  saiue.  Ou 
he  other  hand,  if  the  wheat  au;l  corn  were  ihe  property  of 
W\eu  McNeill,  yon  will  find  for  the  plaintifF,  since  he. 
kllen  McNeill,  conveyed  the  same  to  the  plaiiitii.'  by  l!:e 
lill  of  sale  offered  in  evidence." 

It  is  apparent  that  the  only  question  submitted  to  the 
urj"  was  that  of  the  right  to  the  possession  of  the  ])ro|ierty 
\8  Iwtween  plaintitf  in  error  and  the  defendants  in  error 
.t  the  time  the  replevin  action  was  instituted.  No  evi- 
lence  was  offered  by  plaintiff  in  error  ujton  the  merits  of 
he  ct»ntroversy  as  presented  at  the  coinmeniemciit  of  tlie' 
ction,  but  the  supplemental  petiiiim  iind  nil  the  eviilenee 
iflfered  by  plaintitf  in  error  related  solely  to  the  settle- 
uent.  It  is,  therefore,  clear  that  the  issue  presented  by 
daintitf  in  error  in  his  supplemeutiil  petition,  and  siip- 
K>rte<l  by  the  evidence  otfei-ed  by  him,  is  entirely  taken 
r<im  the  consideration  of  the  jury.  We  do  not  express  an 
ipinion  as  to  the  weight  of  the  evidence  offered  by  plaintiff 
n  error  tending  to  establish  the  settlement  plea^le*],  or 
ending  to  establish  the  authority  of  Allen  JIcNeili  to  rep- 
■eBpnt  his  wife  in  sueh  settlement;  nor  upon  the  evidence 
ending  to  show  that  the  wife  had  full  knowledge  of  Hie 
erms  of  such  settlement,  and  accepted  the  benefits  tliereof, 
ailing  to  question  it  for  more  than  two  years  after  it  was 
tinsumiiiated.  But  we  do  say  that  sutticieut  comiK>ieut 
19 
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evidence  was  offered  by  plaintiff  in  error  and  received  by 
the  trial  court  to  reijuire  the  submission  of  the  question 
under  proper  instructions  to  the  jury.  The  rule  is  well  set- 
tled in  this  state  that  a  party  is  entitled  to  have  his  theory 
of  a  case,  if  it  is  sup})orted  by  the  pleadings  and  proof, 
submitted  to  the  jury.  Hay  den  v.  FrcdericlcHony  59  Neb., 
141;  ^7?////  r.  Barton,  58  Neb.,  741.  In  talking  the  question 
regarding  the  validity  of  the  settlement  from  the  jury  the 
trial  court  erred. 

Other  qu(»stions  are  presented  regarding  the  admissibil- 
ity of  certain  evidence,  but  inasmuch  as  these  difficulties 
are  not  apt  to  recur,  they  will  not  be  considered.  For 
error  of  the  trial  court  in  withdrawing  from  the  jury  the 
question  as  to  the  exist<3nce  and  validity  of  the  settle- 
ment pleaded,  it  is  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

Hastings  and  Day,  CO.,  concur. 

Reversed  and  remanded. 


Benjamin  Gathercole,  appellant,  v,  Rufus  H.  Peck  bt 

AL.,  appellees.     ^ 

Piled  July  1,  1902.    No.  11,591. 

Commissioner's  opinion.    Department  No.  1. 

Principal  and  Ag^ent:  Suffictency  of  Evidence  to  Establish  Agknct. 
Evidence  examined,  and  held  sufficient  to  estabUsh  that  the  Globe 
Investment  Company  in  the  collection  of  the  principal  sum  due 
upon  the  loan  was  the  agent  of  the  plaintiff. 

• 

Appeal  from  the  district  court  for  Dawson  counts. 
Tried  below  before  Geimes,  J.    Affirmed. 

JJarriHaii  d-  Pcarnr,  for  appellant. 

G,  W,  Fo.r  and  'fames  T,  Barney,  contra. 
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Day,  C. 

This  action  was  commeaced  by  Benjamin  Gathercole  in 
the  district  court  for  Dawson  county  to  foreclose  a  mort- 
gage. The  defense  interposed  was  payment  to  the  Globe 
Investment  Company  which  it  was  alleged  was  the  agent 
of  the  plaintiff.  The  allegations  of  the  answer  were  de- 
nied by  the  reply.  From  a  finding  and  decree  in  favor  of 
the  defendants,  plaintiff  has  appealed. 

The  facts  out  of  which  the  controversy  arises  are  sub- 
stantially as  follows:  On  September  6,  1889,  Rufus  H. 
Peck  and  his  wife,  for  a  valuable  consideration,  executed 
and  delivered  to  the  Globe  Investment  Company  of  Bos- 
ton, Massachusetts^  their  certain  coupon  bond  for  the  sum 
of  |1,400  due  September  1, 1894,  principal  and  interest  pay- 
able at  the  office  of  the  Globe  Investment  Company,  Boston, 
Massachusetts.  The  interest  was  payable  semi-annually 
and  was  evidenced  by  ten  coupons  attached  to  the  bond. 
To  secure  the  payment  of  this  debt.  Peck  and  his  wife 
executed  and  delivered  to  said  company  a  mortgage  upon 
certain  lands  situated  in  Dawson  county,  Nebraska, 
which  is  the  mortgage  now  sought  to  be  foreclosed.  In 
August,  1892,  the  lands  covered  by  the  above  described 
mortgage  were  conveyed  by  Peck  and  his  wife  to  the  de- 
fendant, Jonathan  Famuliner,  who  assumed  the  payment 
of  the  bond  and  mortgage  together  with  the  interest 
thereon. 

On  April  5, 1892,  the  plaintiff  purchased  from  the  Globe 
Inyestment  Company  the  above  described  bond  and  mort- 
gage. The  bond  was  indorsed  to  the  order  of  the  plaintiff 
without  recourse  on  the  Globe  Investment  Company  and 
an  assignment  of  the  mortgage  to  the  plaintiff  was  duly 
made  and  acknowledged.  The  assignment  of  the  mortgage 
was  never  recorded  and  no  notice  was  ever  given  to  the 
maker  of  the  bond  or  to  Famuliner  that  plaintiff  had  pur- 
chased the  bond  and  mortgage.  Upon  the  back  of  said 
bond  was  also  indorsed  a  guarantee  of  payment  which  we 
do  not  set  out  as  we  deem  it  unimportant  to  a  determina- 
tioB  of  tiie  caae. 
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On  August  25, 1894,  Famuliner  sent  a  draft  to  the  Globe 
Investment  Company  for  the  full  amount  due  upon  the 
bond  and  mortgage.  This  draft  was  by  the  direction  of 
the  Globe  Investment  Company  sen t^  to  its  Kansas  City 
office  and  by  that  office  remitted  to  the  home  office  in 
Boston,  and  properly  entered  on  its  books  on  August  30, 
1894.  The  Globe  Investment  Company  failed  in  1895 
without  having  accounted  to  the  plaintiff  for  the  money 
thus  collected.  When  the  bond  became  due  the  Globe  In- 
vestment Company  instead  of  remitting  the  amount  to 
Johnson,  remitted  only  the  interest.  As  to  what  excuse 
was  offered  why  the  entire  amount  was  not  remitted  does 
not  appear,  but  Johnson  accepted  the  interest  and  made 
no  further  investigation  of  it. 

A  number  of  questions  jare  argued  in  the  brief  of  coun- 
sel arising  upon  the  effect  to  be  given  to  the  guarantee  in- 
dorsed upon  the  bond,  especially  as  to  whether  it  trans- 
ferred the  entire  title  to  the  bond  to  the  plaintiff,  but  as 
we  have  reached  the  conclusion  that  the  evidence  is  suffi- 
cient to  establish  that  the  Globe  Investment  Comi)any  was 
the  plaintiff's  agent  in  the  collection  of  the  principal  sum, 
we  will  not  consider  the  other  questions  discussed. 

The  testimony  shows  that  one  T.  P.  Johnson,  of  Cole- 
brook,  New  Hampshire,  who  was  a  stockholder  in  the 
Globe  Investment  Company,  had  negotiated  sales  to  his 
^'clients  and  customers"  of  a  large  amount  of  bonds  and 
mortgages  held  by  that  company,  in  all  amounting  to  be- 
tween thirty  and  fortj^  thousand  dollars,  and  that  he  nego- 
tiated the  sale  of  the  bond  and  mortgage  in  question  to 
the  plaintiff;  that  immediately  thereafter  the  plaintiff 
delivered  the  possession  of  the  papers  to  Johnson,  as  his 
agent,  who  thereafter  collected  the  interest  as  it  became 
due  and  gave  the  business  such  attention  as  it  required ; 
that  he  retained  the  possession  of  the  bond  and  mortgage 
and  had  them  in  his  possession  at  the  date  of  the  payment 
to  the  Globe  Investment  Company  and  for  a  long  time 
.  thereafter.  After  turning  the  papers  over  to  Johnson  the 
plaintiff  gave  the  matters  no  further  attention  except  to 
receive  from  the  hands  of  Johnson  the  interest  from  time 
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to  time,  one  of  which  payments  was  made  after  the  loan 
became  due  and  which  would  indicate  that  the  defend- 
ants  were  delaying  the  payment  of  the  princii)al  sum. 

It  seems  a  fair  deduction  from  the  evidence  that  John- 
son was  the  plaintiff's  agent  to  collect  the  interest  as  well 
as  the  principal  of  this  loan.  It  also  appears  that  John- 
son transacted  the  business  of  collecting  the  interest  as 
well  as  the  principal  upon  loans  for  his  clients  and  custom- 
ers through  the  Globe  Investment  Company,  and  that  all 
ot  the  correspondence  with  borrowers  relating  to  collection 
of  principal  and  interest  or  renewal  of  loans  was  made  by 
the  Globe  Investment  Company  in  all  instances  where  the 
comi>any  had  guaranteed  its  loans  and  in  this  case  the 
entire  business  was  carried  on  by  the  Globe  Company  with 
the  knowledge  and  acquiescence  of  Johnson.  Not  only  was 
he  a  stockholder  in  the  company  but  had  repeatedly  been 
at  its  office  and  knew  its  methods  of  business  and  that  it 
undertook  to  collect  the  principal  of  all  it's  guaranteed 
loans  direct  from  the  borrowers,  and  that  it  would  do  so 
in  this  instance  unless  otherwise  instructed. 

Johnson  did  not  correspond  or  communicate  with  the 
debtor  himself  but  imposed  that  duty  upon  his  agent,  the 
Globe  Investment  Company.  The  company  understood 
from  its  course  of  dealing  with  Johnson  that  it  had  au- 
thority to  make  such  collections  and  acted  upon  that  un- 
derstanding with  the  knowledge  of  Johnson.  One  of  the 
officers  of  the  company  swears  that :  "All  the  Globe  Com- 
pany's loans  were  sold  with  the  understanding  that  they 
would  be  cared  for  in  the  same  way  after  the  sale  as  they 
had  been  previously." 

After  an  examination  of  the  record  we  conclude  that 
the  evidence  was  sufficient  to  show  that  the  Globe  Invest- 
ment Company  was  the  agent  of  the  plaintiflf  in  the  col- 
lection of  the  principal  debt  of  this  loan.  We  therefore 
recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Hastings  and  Kibkpatbick,  CC,  concur. 
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McCoRMiCK  Harvesting  Machine  Company  v.  C.  Frank 

Preltauer. 

Filed  July  1,  1902.    No.  11,670. 
Commissioner's  opinion.    Department  No.  1. 

1.  Chattel  Mortgage  Foreclosure:    Damages  fob  Failure  to  Comply 

WITH  Statute.  Where  a  mortgagee,  in  the  foreclosure  of  his 
mortgage,  fails  to  comply  In  an  essential  particular  with  the  re- 
quirements of  the  statute,  he  will  be  liable  to  the  mortgagor  for 
any  damages  the  latter  may  thereby  sustain. 

2.  Chattel  Mortgage  Foreclosure:    Sale  in  Foreign  County:    Filing 

Mortgage:  Statute.  By  the  provisions  of  section  6,  chapter  12, 
Compiled  Statutes,  1899,  before  mortgaged  chattels  can  be  sold  in 
a  county  other  than  that  in  which  the  mortgage  was  originally 
filed,  the  mortgage  must  be  filed  in  the  office  of  the  county  clerk 
of  the  county  where  the  property  is  to  be  sold. 

8.  Chattel  Mortgage  Sale  in  Foreign  County  Where  Mortgage  Hot 
Filed:  Liabh^ity  of  Mortgagee.  Where  a  mortgagee  takes  mort- 
gaged property  to  another  county  and  there  sells  it  without  first 
filing  his  mortgage  in  such  other  county,  the  mortgagor  may  main- 
tain an  action  against  the  mortgagee,  and  recover  the  value  of  the 
property  taken  less  the  amount  of  the  debt  due  to  the  mortgagee. 

4.  Chattel  Mortgage  Foreclosure:  Evidence  Sufficient.  Elvidence  ex- 
amined, and  found  to  sustain  the  findings  and  judgment  of  the 
trial  court. 

Error  from  the  district  court  for  Dawson  county. 
Tried  below  before  (iRIMES,  J.    Affirmed. 

O'Neill  d  Gilbert,  E.  A.  Cook  and  W.  D.  Giffin,  for 
plaintiff  in  error. 

The  parties  to  a  chattel  mortgage  contract  may  contract 
as  tliey  see  fit  and  may  agree  that  the  statutory  method 
of  foreclosure  need  not  be  adhered  to.  Le,pington  Bank 
V.  Wirges,  52  Neb.,  649. 

In  its  brief  in  support  of  a  motion  for  a  rehearing,  which 
was  denied,  plaintiff  in  error  cited  the  following  authori- 
ties: 

A  mortgagee  of  chattels  in  the  foreclosure  of  his  mort- 
gage must  comply  substantially  with  the  requirements  of 
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the  statutes,  where  they  have  not  been  waived  by  the  mort- 
gagor. (lalUn  V.  Rose,  47  Neb.,  (>3S;  Chaffee  v,  Athfs  Lmn- 
her  Co.,  43  Neb.,  224 ;  Faeth  v.  Lcanj,  23  Neb.,  207;  liuffalo 
County  National  Bank  v.  Sharpe,  40  Neb.,  123. 

A  chattel  mortgage  is  good  between  the  parties  even 
though  it  is  oral.  Conchman  v.  Wrif/hf.  rS  Neb.,  1 ;  Sparks 
v.Wilson,  22  Neb.,  112;  LexiiKjion  Bank  v.  Wirges,  52 
Xeb.,  649;  Buckstaff  Bros.  Mfg.  Go.  v.  Snyder ,  54  Neb., 


H.  S.  Ridgely  and  H.  D.  Rhea,  contra. 

KlRKPATBICK,  C. 

This  action  w^as  instituted  as  one  in  replevin  in  the 
county  court  of  Dawson  county.  Tlie  property,  the  sub- 
ject of  controversy  herein,  had  been  seized  by  plaintiff  in 
error  under  certain  chattel  mortjxa<j:es  held  by  it,  and  was 
retaken  on  the  writ  of  replevin  in  the  ca^e  at  bar;  but  on 
failure  of  defendant  in  error  to  furnish  a  bond,  the  prop- 
erty was  returned  to  plaintiff  in  error  and  the  action  pro- 
ceeded as  one  for  damages.  The  cause  was  tried  to  the 
county  court,  resulting  in  a  judgment  for  defendant  in 
error,  from  which  an  appeal  was  prosecuted  to  tlie  district 
court,  where  the  cause  was  tried  to  the  court,  a  jury  having 
been  waived,  resulting  in  a  judgment  for  dc^fc^ndant  in 
error,  from  which  error  is  prosecuted  to  this  court. 

The  trial  court  found  that  defcMidant  in  error  was  the 
owner  and  entitled  to  the  possession  of  the  property  at  the 
time  the  action  was  brought;  that  the  property  taken  by 
plaintiff  in  error  was  of  the  value  of  f 300.  Of  the  prop- 
erty taken,  $280  in  value  was  covered  by  the  mortgages 
of  plaintiff  in  error,  and  one  steer  of  the  value  of  $20  was 
not  included  in  the  mortgages.  The  court  further  found 
that  there  was  due  on  the  mortgages  held  by  plaintiff  in 
error  the  sum  of  $159.53,  and  gave  defendant  in  error  a 
judgment  for  the  sum  of  $140.47,  with  int^^rest  thereon, 
making  a  total  of  f  143.74,  being  the  difference  in  value  of 
the  property  taken  by  plaintiff  in  error  and  the  amount 
at  that  time  due  on  its  several  mortgages.    Among  other 


232  NEBRASKA  REPORTS.     [Unofficial. 

McCormIck  Harvesting  Machine  Co.  v.  Preitauer. 

things  the  court  found  that  the  mortgages  of  plaintiff  in 
error  were  due  and  unpaid  at  the  time  it  seized  the  prop- 
erty, and  that  the  act  of  plaintiff  in  error  in  taking  the 
property  in  the  manner  pleaded,  was  the  act  of  a  tres- 
passer. 

Plaintiff  in  error  contends  that  the  following  questions 
are  presented  by  the  record :  (1)  Who  was  entitled  to  the 
possession  of  the  stock  at  the  time  it  was  taken  into  pos- 
session by  the  defendant  (plaintiff  in  error)  ;  (2)  Did 
the  circumstances  attendant  upon  the  taking  possession  of 
the  stock  by  defendant  make  it  a  trespasser,  and  de- 
prive it  of  the  rights  granted  by  the  mortgagees;  and 
(3)  the  rule  of  damages  to  be  applied.  It  is  disclosed  by 
tlie  record  that  defendant  in  error,  who  resided  in  Lincoln 
county,  had  given  mortgages  to' plaintiff  in  error  covering 
a  ]Mcrormick  binder,  a  span  of  horses  and  some  cattle. 
Some  time  after  the  mortgages  were  due,  plaintiff  in  error 
sent  one  John  Strahle,  a  constable  of  Dawson  county,  who 
was  a  defendant  in  the  suit  below,  but  who- appears  not 
to  have  been  brought  into  this  court,  to  the  farm  of  de- 
fendant in  error  for  the  purpose  of  foreclosing  the  mort- 
gt^ges.  Defendant  in  error  forbade  tlie  constable,  who  was 
not  within  the  county  of  his  jurisdiction,  from  taking  any 
of  tlie  stock  under  the  mortgages,  and  refused  to  permit 
him  to  take  the  property,  notifying  him  and  warning  him 
not  to  do  so,  and  informed  him  that  he  was  required  to 
take  the  property,  if  at  all,  in  accordance  with  law. 
Strahle  insisted  upon  his  right  to  take  the  property  under 
the  mortgages,  and  proceeded  to  do  so ;  opened  the  corral 
gate  and  drove  the  stock  out  and  away  from  the  place  of 
defendant  in  error,  the  latter  all  the  while  protesting 
against  his  action.  The  property  was  taken  to  the  village 
of  Gothenberg,  in  Dawson  county,  and  there  sold. 
Whether  it  was  advertised  as  required  by  law,  or  sold  at 
private  sale,  does  not  appear  from  the  record.  The  mort- 
gages which  had  been  executed  by  defendant  in  error  con- 
tained a  provision  authorizing  the  mortgagee  to  sell  at 
private  sale,  and  also  named  as  the  place  of  sale,  Gothen- 
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berg,  in  Dawson  county.  The  chattel  mortgages  seem  to 
have  been  filed  in  Lincoln  county,  in  which  defendant  in 
error  resided,  but  do  not  appear  to  have  been  filed  in 
Daw^son  county  prior  to  the  sale  of  the  property  or  at  any 
other  time. 

There  can  be  no  doubt  that  Strahle,  at  the  time  he  took 
the  property,  was  a  trespasser.  He  had  no  authority  to 
break  into  the  corral  of  defendant  in  error  and  forcibly 
take  his  property.  If  such  proceedings  were  in  any  man- 
ner countenanced  by  the  courts,  it  would  amount  to  an 
invitation  to  citizens  to  resort  to  force  rather  than  to  the 
courts  of  justice  for  a  settlement  of  property  disputes. 
However,  the  effect  of  this  action  of  the  constable  ui)on 
the  rights  of  plaintiflF  in  error  under  the  mortgages  held 
by  it  need  not  be  determined  in  this  proceeding.  In  ac- 
cordance with  the  provisions  of  section  6,  chapter  12,  Com- 
piled Statutes,  1899,  it  was  the  duty  of  plaintiff  in  error, 
before  selling  the  property  which  it  had  taken  under  its 
mortgages  and  removed  to  Dawson  county,  to  have  had  its 
mortgages  filed  in  the  office  of  tbe  county  clerk  of  that 
county  where  it  proposed  to  make  the  sale.  This  was  a 
condition  precedent  to  its  right  to  make  the  sale. 

In  the  case  of  Loeb  v.  MiUner,  21  Neb.,  392,  it  was  said : 
"A  sale  by  the  mortgagee  under  the  statute,  in  which  he 
fails  to  comply  with  any  essential  requirement  of  such 
statute  will  render  him  liable  to  the  mortgagor  for  dam- 
ages which  the  latter  may  thereby  sustain." 

"A  provision  in  the  mortgage  that  the  mortgaged  prop- 
erty may  be  sold  in  a  county  other  than  that  in  which  the 
mortgagor  resides  does  not  waive  the  statutory  require- 
ment that  the  mortgage  is  to  be  filed  in  the  county  where 
the  sale  is  to  take  place." 

In  the  case  at  bar,  under  the  terms  of  the  mortgages, 
plaintiff  in  error  would  probably  have  the  right  to  take 
the  property  to  Gothenberg,  and  there  have  it  sold ;  but  it 
would  have  no  right  to  sell  the  property  in  Dawson 
connty  without  first  filing  its  mortgages  in  that  county. 
Ward  V.  Watson,  24  Neb.,  592,  595. 
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Again,  it  is  contended  that  the  trial  court  erred  in  per- 
mitting defendant  in  error  to  recover  the  value  of  the 
property  alleged  to  have  been  converted  less  the  amount 
due  on  the  mortgages  held  by  plaintiff  in  error.  This  con- 
tention can  not  be  sustained. 

In  the  case  of  Callen  v.  Rose,  47  Neb.,  638,  it  is  said: 
"A  mortgagee  of  chattels  in  the  foreclosure  of  his  mort- 
gage must  comply  substantially  with  all  the  requirements 
of  the  statute,  where  they  have  not  been  waived  by  the 
mortgagor,  and  if  the  mortgagee  fails  to  do  so  in  an  essen- 
tial matter,  he  is  liable  to  the  mortgagor  for  the  value  of 
the  property,  less  the  mortgage  lien  thereon." 

The  judgment  of  the  trial  court  in  the  case  at  bar  seems 
exactly  in  line  with  the  decision  quoted.  The  trial  court 
must  have  found  that  plaintiflF  in  error  failed  in  an  essen- 
tial particular  to  comply  with  the  law  regarding  the  fore- 
closure of  its  mortgages,  and  that  it  was,  therefore,  guilty 
of  the  conversion  of  the  property  of  defendant  in  error.  It 
is  not  contended  that  the  yalue  of  the  property  fixed  by  the 
trial  court  is  not  amply  sustained  bv  the  evidence.  It  is 
clear  that  plaintiff  in  error  wrongfully  took  possession  of 
the  property  in  the  fli^st  instance,  and,  secondly,  that  it 
failed  to  comply  with  the  law  in  the  matter  of  filing  its 
mortgages  in  Dawson  county,  where  it  sold  the  property. 
In  fact,  it  is  conceded  that  a  part  of  the  property  which  it 
converted  was  not  included  in  its  mortgages.  It  seems 
very  clear  that  justice  has  been  done  in  the  x)remises.  The 
judgment  of  the  trial  court  is  right,  and  it  is  therefore  rec- 
ommended that  the  same  be  affirmed.    . 

Hastings  and  Day,  CO.,  concur. 

Affirmed. 


Vol.  3]  JANUARY  TERM,  1902.  235 

Allyn  V.  Cole. 


Sarah  A.  Allyn  v.  Mary  Colb. 

Piled  July  1,  1902.    No.  11^728. 

Commissioner's  opinion.    Department  No.  2. 

Attachment:  Property  in  Possesston  of  Stranger:  Redelivert  Bond: 
Trlax  of  Right  of  Property:  Statutes.  A  stranger  to  an  attach- 
ment suit,  in  whose  poss^ession  the  attached  property  is  found, 
who  gives  a  redelivery  undertaking  under  section  930,  Code  of 
Civil  Procedure,  can  not  thereafter  assert  ownership  and  try  the 
right  of  property  under  sections  945  and  996. 

Error  from  the  district  court  for  Custer  county.  Tried 
below  before  Suluvan,  J.    Affirmed. 

James  Ledwieh,  for  plaintiff  in  error. 

Rhra  d  Flehurty  and  R.  E,  Brega,  contra. 

Pound,  C. 

Mary  Cole  brought  suit  against  Virgil  AUyn  and  others 
before*  a  justice  of  the  peace  and  attached  property  found 
in  thf»  possession  of  Charles  H.  Allyn  as  guardian  of  Sarah 
A.  Allyn.  Thereupon  the  latter  gave  a  redelivery  under- 
taking under  section  930,  Code  of  Civil  Procedure,  and  the 
property  was  turned  back  to  him.  Afterwards  said  Sarah 
A.  Allyn,  by  her  said  guardian,  gave  notice  that  she  claimed 
the  property  as  her  own  and  proceeded  to  try  the  right  of 
pi^'^ertv  under  sections  945  and  996  of  the  Code.  She 
had  judgment  in  justice's  court,  but  upon  petition  in  error 
In  the  district  court  that  judgment  was  reversed  and  the 
proceeding  was  dismissed.  We  think  the  district  court 
was  right.  By  giving  the  bond  the  pa^rty  in  whose  posses- 
sion the  property  was  found  elected  to  treat  the  property 
as  that  of  the  defendant  in  the  suit.  Giving  the  bond 
would  not  prevent  her  from  attacking  the  attachment 
itself.  Hilton  v.  Ross,  9  Neb.,  406;  WUhou  i\  Shepherd, 
15  Neb.,  15.  But  it  necessarily  operated  to  prevent  any 
assertion  of  ownership  on  her  part    Having  covenanted 
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that  the  property  should  be  forthcoming  to  answer  the 
judgment  of  the  court,  she  could,  consistently  with  her 
agreement,  proceed  to  obtain  a  judgment  for  the  defend- 
ants. To  claim  that  the  property  which  she  had  agreed  to 
produce  for  the  satisfaction  of  the  judgment  was  hers,  and 
therefore  not  subject  thereto,  would  be  entirely  inconsist- 
ent with  her  undertaking  and  in  contravention  thereof. 
Hence  it  has  been  held  repeatedly  under  statutes  such  a« 
ours  that  the  person  from  whose  possession  property  is 
taken  by  attachment  may  give  a  redelivery  bond  and  recog- 
nize the  property  as  that  of  the  attachment  debtor,  con- 
fining himself  to  such  defense  as  the  latter  may  make, 
or  may  claim  it  as  his  own  by  replevin  or  other  appropriate 
proceeding.  If  he  elects  the  former  course,  he  cannot 
claim  the  property  as  his.  Haa^tun  v.  Sizer,  23  Kan.,  310; 
Wolf  V.  Hahn,  28  Kan.,  588;  Case  v.  Steele,  34  Kan.,  90; 
Staples  V.  Filmore,  43  Conn.,  510 ;  Pierce  v.  Whiting,  63 
Cal.,  538 ;  People  v.  Reeder,  25  N.  Y.,  302.  These  cases  are 
cited  with  approval  in  Cooper  v.  Davis  Mill  Co.,  48  Neb., 
420,  425,  where  the  court  points  out  that  the  statutes  in- 
volved were  similar  to  ours.  In  Hawtun-  v.  Sizer  and  Wolf 
r.  Hahn,  the  same  course  was  attempted  as  in  the  case  at 
bar,  and  it  was  held  that  the  execution  of  the  undertaking 
and  redelivery  of  the  property  precluded  such  proceedings. 
In  Case  r.  Steele  the  court  said :  "When  Case,  Bishop  & 
Co.  gave  the  forthcoming  bond,  they  virtually  admitted,  by 
giving  such  bond,  that  the  property  belonged  to  Doty 
Bros.  &  Co.,  and  was  subject  to  the  levy  made  upon  it  by 
the  sheriff,  and  virtuallv  abandoned  all  claim  which  thev 
might  have  had  to  the  property  under  their  chattel  mort- 
gage ;  otherwise,  they  should  not  have  given  the  bond,  but 
should  at  once  have  fil^  their  intei-plea,  or  commenced  an 
action  of  replevin  for  the  property,  or  commenced  an  ac- 
tion in  the  nature  of  trover  for  damages."  In  Cooper  v. 
Davis  Mill  Co,,  48  Neb.,  420,  this  court  held  that  one  who 
had  given  such  an  undertaking  could  not  claim  to  own  the 
property  when  sued  thereon.  The  question  whether  own- 
ership could  be  claimed  in  some  other  proceeding  was  not 
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consideped.  But  the  reason  which  the  court  aasigns  for  its 
ruling  covers  the  point  left  open  no  less  than  that  which 
was  decided.  The  question  has  been  settled  repeatedly  in 
other  jurisdictions  under  like  statutes,  and  we  see  no 
ground  for  doubt. 

It  has  been  suggested  that  Mrs.  Allyn  is  not  bound  by 
the  act  of  her  guardian  in  giving  the  undertaking.  But  he 
had  the  management  of  her  estate  under  section  16,  chap- 
ter 34,  Compiled  Statutes,  as  well  as  the  duty  of  represent- 
ing her  in  legal  proceedings  under  section  23.  The  pro- 
ceeding to  try  the  right  of  property  was  his  act,  though 
brought  in  her  name.  Persons  under  disability  who  have 
guardians  to  represent  them  are  as  much  bound  by  the 
established  rules  of  law  and  legal  procedure  in  the  pro- 
ceedings which  their  guardians  institute  for  them  as  other 
litigants. 

We  recommend  that  the  judgment  be  affirmed. 

Barnbs  and  Oldham,  CO.,  concur. 

Affirmed. 


FosTBB  &  Smith  Lumber  Company  v.  T.  A.  Leisure^ 

Sheriff  of  Custer  County. 

Filed  July  1,  1902.    No.  11,773. 

Commissioner's  opinion.    Department  No.  3. 

1«  Taxation:  Hxtent  of  Personal  Pbopebty  Lien:  Time  When  Lxbh 
Becomes  Fixed.  Taxes,  assessed  on  personal  property,  are  a  lien, 
not  only  on  the  personal  property  assessed,  but  pn  all  such  prop- 
erty subsequently  acquired,  from  the  time  the  tax-list  is  delivered 
to  the  county  treasurer,  and  subsequent  purchaser  of  such  prop- 
erty takes  it  subject  to  such  lien. 

2.  Jtepleivin:  Judgment  Bboadeb  Than  Vebdiot:   Validitt.  A  Judgment 
in  replevin,  which  is  broader  than  the  verdict,  is  erroneous. 

£rror  from  the  district  court  for  Custer  county.   Tried 
below  before  Suulivan,  J.    Reversed  with  directions. 

J^  B.  Smithy  for  plaintiff  in  error. 

£/.  E.  Kirkpatrick,  contra. 
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Albert,  C, 

This  is  an  action  of  replevin,  brought  by  Poster  &  Smith 
against  T.  A.  Leisure,  to  recover  possession  of  certain  office 
furniture  and  lumber.  The  plaintiff  alleges  absolute  own- 
ership and  right  of  possession.  The  defendant  claims  a 
lien  on  the  property  by  virtue  of  a  levy  thereon  made  by 
him  under  a  distress  warrant,  directed  to  him,  as  sheriflf  of 
Custer  county,  commanding  him  to  collect  certain  per- 
sonal taxes  for  the  years  1894, 1897  and  1898,  of  one  W.  C. 
Bedwell.  The  jury  found  that  at  the  commencement  of  the 
action  the  plaintiff  was  the  owner  and  entitled  to  the  pos- 
session of  the  lumber ;  as  to  the  remainder  of  the  property, 
it  found  in  favor  of  the  defendant  and  fixed  the  value  of 
interest  therein  at  the  sum  of  f  94.67  and  tlie  value  of  the 
property  at  f75.  The  court  rendered  judgment  against 
the  plaintiff  for 'the  return  of  the  whole  of  the  property, 
or,  in  case  return  thereof  could  not  be  had,  for  the  value 
thereof.    The  plaintiff  brings  error. 

It  is  conclusively  established  by  the  evidence  that  on  the 
28th  day  of  December,  1897,  the  plaintiff  purchased  the 
office  furniture  in  question,  and  certain  lumber,  of  the  said 
W.  C.  Bedwell,  who  was  then  the  owner  of  the  property. 
At  the  time  of  the  transfer  of  this  property  by  Bedwell  to 
the  plaintiff,  his  personal  taxes  for  the  year  1894,  at  least, 
w^ere  delinquent.  It  is  claimed  by  the  defendant  that  the 
plaintiff  took  the  property  subject  to  the  lien  of  the  taxes 
for  that  year.  As  against  this  contention  the  plaintiff  in- 
sists, first,  that  by  virtue  of  the  provisions  of  section  139, 
article  1,  chapter  77,  such  taxes  become  a  lien  only  from 

and  after  the  time  the  tax-books  are  received  from  the  clerk 

• 

by  the  treasurer,  and  that  there  is  no  evidence  showing 
when  the  tax-books  for  the  year  1894  Avere  received  by 
the  treasurer,  consequently,  there  is  a  failure  to  show 
that  the  taxes  for  that  year  were  a  lien  on  the  property  at 
the  time  of  the  transfer  of  the  property  to  the  plaintiflE; 
second,  that  such  lien  ought  not  to  prevail  against  trans- 
fers of  the  property  in  the  regular  course  of  business.    As 
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to  the  first  proposition,  the  warrant  of  the  clerk  directing 
the  treasurer  to  proceed  to  collect  the  taxes  for  the  year 
1894,  attachcHl  to  the  tax-books  of  that  year,  bears  date  of 
January  4,  1895.    It  apjjears  in  evidence  that  the  first  re- 
ceipt for  taxes,  for  the  year  1804,  was  given  by  the  treas- 
urer January  8,  1895.    From  tliese  two  facts  we  think  it 
is  clear,  and  the  court  had  a  right  to  assume,  that  the  tax- 
books  were  delivered  to  the  count  v  treasurer  not  later  than 
January  8,  1895,  and  the  lien  thereof  attached  to  the  per- 
sonal property  of  Bedwell  from  and  after  that  date.    As 
to  the  second  proposition,  section  139,  supra,  is  as  follow^s : 
"The  taxes  assesscnl  upon  personal  property  shall  be  a  lien 
upon  the  personal  property  of  the  person  assessed,  from 
and  after  tlie  time  the  tax-books  are  received  by  the  col- 
lector."   In  FarmcrH  Loan  c6  Truat  Co,  v.  Memmingcr,  48 
Xeb.,  17,  it  was  held  that  the  lien  of  personal  taxes  is 
superior  to  the  lien  of  a  chattel  mortgage  executed  after 
the  delivery  of  the  tax-books  to  the  countv  treasurer.     In 
Reynolds  v,  Fisher,  43  Neb.,  172,  it  was  held  that  personal 
taxes  are  a  lien  from  the  delivery  of  the  tax  books  to  the 
treasurer,  not  only  on  the  personalty  assessed,  but  on  all 
pei*sonal  property  subsequently  acquired  by  the  taxpayer, 
and  that  the  lien  for  such  taxes  is  superior  to  the  lien 
secured  by  chattel  mortgages  thereon,  executed  after  the 
tax-books  have  come  into  the  hands  of  the  county  treasurer. 
We  can  discover  no  difference  in  principle  between  a  mort- 
gage of  such  property-  and  an  absolute  sale  thereof.    If  the 
purchaser  of  a  part  of  the  interest  of  the  taxpayer  in  the 
property  takes  it  subject  to  the  lien  for  taxes,  on  what 
theory  can  it  be  claimed  that  the  purchaser  of  the  entire 
interest  takes  it  free  from  such  lien?    In  our  opinion  the 
question  answers  itself.    That  the  statute,  thus  construed, 
may  hamper  the  transfer  of  personal  property  is  true.    But 
that  is  a  matter  for  the  legislature.    As  to  the  taxes  for  the 
year  1897,  there  is  no  evidence  that  the  tax-books  had  been 
received  by  the  treasurer  before  the  sale  to  the  plaintiff. 
As  to  the  taxes  for  1S98,  the  evidence  is  conclusive  that  the 
property  was  ti'ansferred  to  the  plaintiff  before  the  tax-lien 
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had  attached.  But  as  the  taxes  for  the  year  1894,  with 
accrued  interest  and  costs,  are  sufficient  to  warrant  the 
verdict,  the  taxes  for  the  other  years  may  be  omitted  from 
our  consideration.  On  the  undisputed  facts  the  defendant 
was  entitled  to  a  verdict  for  the  property  awarded  to  him 
by  the  jury ;  hence,  whatever  error  there  may  have  been  in 
the  course  of  the  trial,  in  the  instructions  given  or  in  the 
refusal  to  give  those  tendered  by  the  plaintiff,  is  error 
without  prejudice. 

It  will  be  observed,  however,  that  while  the  jury  found 
for  the  defendant  as  to  part  of  the  property  only,  and  for 
the  plaintiff  for  the  remainder,  the  judgment  of  the  court 
is  in  fiivor  of  the  defendant  for  the  whola  The  judgment 
is  obvi    isly  erroneous. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  with 
directions  to  enter  a  judgment  in  conformity  with  the  ver- 
dict of  the  jury. 

Ames  and  Duffie,  CO.,  concur. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  with  directions  to  enter  a  judgment  in  con- 
formity with  the  verdict  of  the  jury. 

Reversed  with  directions. 


O.  E.  Martin  i.  Richard  Connell. 

Filed  July  1,  1902.    No.  11,792. 
Commissioner's  opinion.    Department  No.  1. 

1.  Evidence:    Immatekial  to  Issues.     Certain  evidence  tendered  by 

plaintiff  held  properly  excluded  as  not  material  under  the  issues 
of  the  case. 

2.  Appeal  and  Error:    Instbucttions  Defective  in  Mattebs  Not  Com- 

plained OP.  Instructions  which,  as  a  whole,  fairly  submit  the 
matter  in  controversy,  will  not  require  a  reversal  though  defective 
in  some  respects  not  complained  of. 
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Erbor  from  the  district  court  for  Dixon  county.    Tried 
below  before  Graves,  J.    AflirmccL 

A.  A.  Welch  and  0.  E.  Martin,  for  plaintiff  in  error. 

Kingsbury  &  McMastcr,  contra. 

Hastings,  C. 

This  was  an  action  originally  brought  by  one  B.  E. 
Fields  in  justice  court  of  Dixon  county  to  recover  upon 
two  promissory  notes.  Pending  tlie  action  in  justice  court 
the  present  plaintiff,  O.  E.  Slartin,  was  substituted  for 
Fields,  on  the  ground  that  the  notes  in  question  had  been, 
since  the  action  was  commenced,  assigned  to  Jlartin.  On 
a  judgment  for  the  defendant  an  appeal  was  taken  to  tlie 
district  court,  where  another  judgment  was  rendertnl 
against  the  plaintiff,  who  now  brings  error  to  this  court. 
Complaint  is  made  of  the  sustaining  of  oi)jecti()ns  to 
evidence.  The  first  is  ui)on  the  question.  *.'To  whom  is  the 
money  due  on  said  second  cause  of  a(*tion  and  note  de- 
scribed therein?-'  This  was  excluded  by  tlie  cr>urt.  It 
seems  unnecessary  to  discuss  this  comi)laint  furtlier.  The 
answer  called  for  was  surely  a  general  conclusion  as  to  the 
merits  of  that  cause  of  action.  That  conclusion  Avas  for 
the  Jury  to  draw  from  air  the  facts,  not  from  plaintiff's 
mere  statement. 

It  is  next  complained  that  objection  was  sustained  to 
the  question,  "How  is  that  contract  called?"  and  the 
answer,  "Contract  Order,"  excluded.  In  this  there  was 
no  prejudicial  error  on  the  i)art  of  the  trial  court.  There 
were  two  issues  in  the  case:  one,  whether  or  not  the  plain- 
tiff owned  the  notes,  and  the  other,  whether  or  not  the 
original  ow^ner  had  made  a  contract  to  supply  to  the  maker 
of  the  notes  trees  to  enable  him  to  secure  a  living  orchard 

\         on  his  farm.     Failure  to  do  this  was  the  affirmative  de- 
fense.     The  notes  were  admitted.    The  question  wuh  not 

\         material  to  either  of  these  issues.    The  same  immat(»riality 
seems  to  pervade  all  the  questions  asked  of  the  witness, 
20 
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Fields,  which  were  excliuled;  they  seem  to  liave  no  bear- 
ing upon  the  ownership  of  the  notes  or  upon  the  question 
of  damages  under  the  alleged  agreement  to  furnish  an 
orchard. 

It  is  complained  that  the  court  erred  in  refusing  the 
third  instruction  requested  by  the  plaintiff,  as  follows: 
"The  jury  are  instructed  that  it  is  a  rule  of  law  that  a  per- 
son dealing  with  one  known  to  be  an  agent,  or  claiming  to 
be  such,  is  bound,  at  his  peril,  to  see  that  the  agent  has 
authority  to  bind  his  jn^incipal  in  such  transaction,  or  that 
the  agent  is  acting  within  the  scope  of  his  apparent  au- 
thority." This  does  not  s(»em  to  have  been  error  on  the 
part  of  the  trial  court,  ^^'hatever  authority  the  selling 
agent  had  to  agree  to  replace  trees  till  a  living  orchard 
should  be  obtained,  if  the  notes  were  obtained,  as  was 
alleged,  in  consideration  of  such  a  contract,  its  total  fail- 
ure could  be  shown  in  an  action  upon  them. 

Plaintilf  is  also  complaiiung  as  to  the  giving  of  the  sixth 
instruction.  This  siuiply  told  the  jury  that,  to  entitle  the 
plaintiff  to  recover,  he  must  show  himself,  by  the  pre- 
ponderance of  the  evidence,  to  be  the  owner  of  the  notes. 
This  was  clearly  required  of  the  phiintiff,  and  it  was  not 
error  to  so  instruct  the  jury. 

Complaint  is  made  also  of  instruction  No.  7,  as  follows: 
"You  are  instructed  that  if  you  believe  from  the  pre- 
ponderance of  the  evidence  that  the  plaintiff  is  the  ownor 
of  the  notes  or  causes  of  action  in  controversy,  and  further 
believe  that  there  is  due  thereon  to  the  plaintiff  the  sum 
alleged  in  his  j^etition,  or  any  sum,  then,  before  the  defend- 
ant can  defeat  the  recovery,  he  must  satisfy  you  by  a  pre- 
ponderance of  the  evidence  of  the  alleged  verbal  agreement 
set  forth  in  defendant's  answer,  whereby  it  is  alleged  that 
B.  E.  Fields  agreed  to  furnish  tiKH^s,  replace  and  replant 
such  trees  as  died  from  drouth  and  other  causes,  and  when 
that  is  established  he  must  prove  by  a  preponderance  of 
evidence  that  the  said  B.  E.  Fields  failed  and  neglected  to 
comply  with  the  terms  of  said  contract  after  having  been 
requested  so  to  do  by  the  defendant  herein,  and  must  show 
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by  a  preponderance  of  the  evidence  that  by  reason  of  the 
failure  of  said  B.  E.  Fields  to  comply  with  the  terms  of 
said  contract  that  defendant  has  been  dama^^ed  and  must 
prove  the  amount  of  said  damage,  and  such  damage  so 
proven,  if  any,  is  proper  to  off-set  against  any  amount 
which  you  shall  find  due  the  plaintiff,  if  any  such  be 
proven." 

Thi^  instruction  is  criticised  as  referring  to  "notes  or 
causes  of  action"  as  if  they  were  different  and  distinct 
things.  There  can  be  no  question  tiiat  the  jury  under- 
stood that  these  were  the  same  things.  The  use  of  the  two 
terms  in  the  instrument  grew  out  of  their  use  in  the  assign- 
ment made  after  the  action  was  commenced.  It  is  also 
complained  that  the  instruction,  in  connection  with  the 
ones  previously  given,  gave  undue  prominence  to  the  ques- 
tion as  to  the  ownership  of  the  notes. 

» 

There  were,  as  suggested,  two  issues  in  the  case ;  both 
had  been  clearly  indicated  in  the  former  instructions, 
e8i)ecially  the  ones  summarizing  the  pleadings.  Both  are 
distinctly  mentioned  in  this  instruction.  The  burden  of 
proof  as  to  each  was  clearly  indicated.  In  view  of  all  the 
instructions  it  is  impossible  to  say  that  any  undue  prom- 
inence was  given  to  either  issue.  Nor  does  it  seem  that  the 
instruction  can  be  complained  of  as  vague,  obscure  or 
ambiguous  as  plaintiff  contends.  The  meaning  seems 
plain. 

Its  most  serious  fault  is  in  apparently  requiring  some 
proof  of  an  amount  due  upon  notes,  whose  execution  is 
admitted.  There  is  no  complaint  in  plaintiff's  brief  on 
that  score.  So  it  seems  evident  that  it  was  not  so  under- 
stood at  the  trial.  There  being  no  complaint  on  this 
ground,  it  must  be  assumed  that  none  of  the  parties  un- 
derstood that  anything  of  the  kind  was  required.  Indeed, 
from  the  instructions  as  a  whole,  and  from  the  complaints 
made  of  them,  it  seems  clear  that  it  was  understood  at  the 
trial  that  there  were  only  two  branches  of  the  case,  the 
ownership  of  the  notes,  and  the  alleged  contract  to  fur- 
nish a  living  orchard.  These  seem  to  have  been  fairly 
considered. 
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It  is  recommended  that  the  judgment  of  the  district 
court  be  afiSrmed. 

Day  and  Kirkpatbiok,  CC,  concur. 

Affirmed. 


Laura  Jolliffb,  appellee,  v.  Robert  A.  Maxwell  bt  al., 
APPELLEES,  Impleaded  with  Clarke  Land  and  Loan 
Company  bt  al.,  appellants. 

Filed  July  1,  1902.    No.  11,832. 
Ck>mmiBSioner's  opinion.    Department  No.  2. 

1.  ICortgag^:    Executed  Upon  One-Half  Interest:    Effect  on  Otheb 

Half.  A  mortgage  executed  upon  a  tract  of  land  by  the  owner  of 
an  undivided  one-half  of  it,  creates  no  lien  upon  the  undivided 
half  owned  by  another  without  he  joins  in  such  conveyance. 

2.  Mortgages:    Executed  Upon  One-Half  Interest:    PARTrnoN:    Ex- 

tent OF  Lien.  When  the  property  is  partitioned,  by  a  proper  de- 
cree of  the  court,  the  mortgage  attaches  as  a  lien  upon  that  por- 
tion set  off  to  the  mortgagor  and  his  grantees,  and  the  owner  or 
owners  of  the  other  portion  of  the  land  take  It  divested  of  the 
mortgage  lien. 

3.  Pleading:    Treated  at  Trial  as  Though  Filed:    Appeal.     Where 

pleadings  are  not  marked  filed  by  the  clerk,  but  are  treated  by 
the  trial  court  as  though  they' were  actually  filed,  they  will  be  so 
treated  on  appeal  to  this  court. 

4.  PaHition:  No  Allowance  for  Improvements:   Their  Value  Set  Off 

Against  Rents:  Prejudice:  Review.  Where  the  trial  court  in  an 
action  for .  partition  makes  no  allowance  for  improvements  vol- 
untarily placed  on  the  property  by  a  Joint  owner  or  co tenant,  and 
it  is  apparent  that  the  value  of  such  improvements,  and  the  rents 
and  profits  were  set  off  against  each  other,  it  further  appearing 
that  the  appellants  were  not  injured  thereby,  such  action  presents 
no  ground  for  a  reversal  of  the  Judgment. 

5.  Partition:    Evidence:    Proper  Allowances  for  Taxes.    Evidence  ex- 

amined, and  held  that  all  proper  allowances  for  taxes  x^ere  made. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Pawcett,  J.    Affirmed. 

Charles  8.  Lobingier,  for  appellants.  / 

Rich  &  Clapp,  contra. 
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Barnes,  C. 

On  the  14th  day  of  April,  1894,  Laura  JoHiflfe,  one  of  the 
appellees  herein,  filed  a  petition  in  the  district  court  for 
Douglas  county,  praying  for  a  partition  of  block  21.    All 
parties  haying  any  record  interest  therein,  at  that  time, 
were  made  defendants.    The  defendant.  Maxwell,  filed  an 
answer  for  himself,  and  for  Ebenezer  Archer,  and  one 
other.    On  the  30th  day  ,of  June,  following,  a  decree  was 
entered  granting  the  partition    as    prayed,  and  finding 
against  defendant  Archer  in  general  terms.    Referees  were 
appointed  by  the  court,  who  duly  qualified  and  made  their 
report,  which  was  confirmed  on  the  3d  of  July,  1894. 
Prom  this  judgment  of  partition  no  appeal  was  taken,  and 
the  same  was  acquiesced  in  by  all  of  the  defendants  ex- 
cept Ebenezer  Archer,  who  was  a  non-resident  and  had 
been  served  by  publication  only.     Defendant,  Maxwell, 
however,  had  appeared  for  him,  and  filed  an  affidavit 
setting  forth  the  fact  ihat  he  was  authorized  to  make  such 
appearance.     On  the  5th  of  September,  1894,  Elizabeth 
Craven,  the  principal  appellee  herein,  purchased  of  Laura 
JoUifife  that  portion  of  block  21  assigned  to  her  by  the 
referees  and  confirmed  in  her  by  the  decree  of  July  3, 
1894.    She  paid  |2,275  for  the  same,  all  of  which  was  paid 
in  cash,  except  f575  which  was  secured  by  a  mortgage 
upon  the  property.     In  February,  1897,  the  defendant. 
Archer,  who  was  at  all  times  a  non-resident  of  this  state, 
filed  a  motion  to  vacate  and  set  aside  the  decree  in  parti- 
tion theretofore  rendered,  and  such  proceedings  were  had 
that  on  January  15,  1898,  the  court  set  aside  the  decree, 
opened  the  case,  and  allowed  Archer  to  defend  in  said 
action.    On  September  16,  1898,  an  amended  petition  was 
filed  making  some  additional  parties  defendant,  and  on 
November  17,  following,  Elizabeth  Craven  filed  her  peti- 
tion of  intervention  setting  up  her  ownership  of  the  prop- 
erty theretofore  allotted  to  Laura  JoUiffe,  stating  costs  of 
improvements  made,  taxes  paid,  etc.,  and  praying  for  the 
protection  of  the  court  as  an  innocent  purchaser.    Febru- 
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ary  15, 1899,  the  Clarke  Land  &  Loan  Company,  one  of  the 
defendants,  filed  an  answer  and  cross- petition  alleging  that 
it  was  the  owner  in  trust  of  the  undivided  one-half  interest 
formerly  belonging  to  Maxwell;  that  it  acquired  this  in- 
terest by  virtue  of  an  agreement  made  August  4, 1896.  On 
the  same  day  the  Clarke  Land  &  Loan  Company  filed  an 
answer  and  cross-petition  to  the  petition  of  intervention 
filed  by  Elizabeth  Craven,  denying  that  she  was  an  inno- 
cent purchaser  for  value,  and  alleging  certain  improve- 
ments made  on  the  Craven  property  by  Maxwell,  and  cer- 
tain taxes  paid,  praying  in  the  alternative  for  the  dis- 
missal of  the  petition  of  intervention,  or  that  the  Clarke 
Land  &  Loan  Company  be  reimbursed  for  the  various 
expenditures  made  by  IVIaxwell.  On  the  same  day  John  T. 
Clarke  filed  an  answer  and  cross-petition  setting  up  cer- 
tain tax  liens  held  by  him;  these  liens  were  afterwards 
provided  for  in  the  decree,  and  there  is  no  complaint  by 
Clarke  on  that  account.  Sometime  thereafter,  and  about 
the  first  of  May,  1899,  it  w^as  stipulated  by  the  parties  to 
the  suit  that  Clarke  might  file  an  amendment  to  his  answer 
and  cross-petition,  and  this  amendment  now  appears  as 
the  second  cause  of  action  therein,  and  is  founded  upon  a 
note  of  f 5,400,  and  a  mortgage  securing  the  same,  executed 
by  William  JIaxwell,  May  2, 1891,  to  one  James  T.  Morton, 
maturing  February  11,  1893.  The  words  of  conveyance, 
and  description  contained  in  this  mortgage,  are  as  follows: 
"All  my  right,  title  and  interest  in  and  to  lots  8,  9,  12,  13 
and  14,  in  Arcade  Place,  a  subdivision  of  block  21,  West 
Omaha  addition  to  the  citv  of  Omaha."  To  these  answers 
and  cross-petitions  Elizabeth  Craven  filed  replies.  After- 
wards a  stipulation,  by  all  parties,  was  filed  providing 
for  a  partition  of  block  21,  by  agreement;  by  the  terms  of 
this  agreement  the  same  parcel  of  ground  was  set  oflf  to 
Elizabeth  Craven  that  she  had  purchased  from  Laura 
JoUitfe,  and  which  had  been  set  oflf  to  her  by  the  former 
decree  herein.  This  tract  included  lot  13,  the  north  thirty- 
eight  feet  of  12,  and  west  thirty-nine  feet  of  north  thirty- 
eight  feet  of  9,  being  a  portion  of  the  lots  covered  by  the 
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description  contained  in  the  Clarke  mortfjage.  By  the 
terms  of  this  decree  the  plat  of  Arcade  Place  was  declared 
Toid;  the  mortgage  set  up  in  the  cross- petition  of  John 
T.  Clarke  was  canceled,  but  onlv  so  far  as  it  in  anv  man- 
ner  affected  the  rights  of  Elizab^'^h  Craven  and  certain 
other  of  the  defendants;  and  the  Clarke  Land  &  Loan 
Company  was  denied  the  right  to  recover  for  the  iiiiprove- 
inents,  but  was  allowed  to  recover  for  certain  taxes  paid 
by  Maxwell.  The  decree  also  denied  the  right  of  John  T. 
Clarke  and  the  Clarke  Land  &  Loan  Company  to  recover 
for  certain  other  taxes  claimed  bv  them.  From  so  much 
of  this  decree  as  denied  the  right  to  a  foreclosure  of  the 
mortgage  in  question,  the  right  to  recover  for  certain  im- 
provements made  upon  that  portion  of  the  land  set  off  to 
Elizabeth  Craven,  and  the  denial  of  the  right  to  recover 
certain  of  the  taxes  claimed  bv  defendants,  the  said  Clarke 
Land  &  Loan  Company  and  John  T.  Clarke  appealed  to  ' 
this  court.  No  contention  is  made  that  the  decree,  in  so 
far  as  it  partitions  the  property  among  the  several  owners, 
is  erroneous,  or  that  the  court  erred  in  setting  aside  and 
cancelling  the  plat  of  Arcade  Place. 

In  order  to  determine  the  rights  of  the  appellants  to  re- 
cover for  the  improvements  and  taxes  in  question  herein, 
and  of  John  T.  Clarke  under  the  mortgage  set  forth  in  his 
answer  and  cross-bill,  it  is  necessary  for  us  to  make  a  state- 
ment of  the  facts  as  they  appear  of  record,  and  which  are 
as  follows:  One  William  Maxwell  bought  block  21,  West 
Omaha,  from  Maurice  McKelligon  on  the  11th  day  of 
February,  1887,  and  received  a  deed  from  him,  which  pur- 
ported to  convey  the  entire  block.  At  that  time  the  record 
title  disclosed  that  McKelligon  owned  only  an  undivi<led 
one-half  interest  therein,  and  that  the  title*  to  the  other 
undivided  half  was  in  one  Mehitable  Higgins.  Maxwell, 
however,  claimed  to  own  the  whole  block,  and  on  April  11, 
1887,  filed  a  plat  of  Arcade  Place,  which  was  a  subdivision 
of  block  21.  This  plat-  was  executed  by  Maxwell  alone, 
Mehitable  Higgins,  the  owner  of  the  otlu^r  undivided  one- 
half  interest  at  that  time,  not  joining  in  the  execution 
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thereof.  Maxwell  then  sold,  or  pretended  to  sell,  a  portion 
of  the  lots  contained  in  Xrcade  Place  to  various  parties, 
and  among  others  he  executed  a  deed  for  lot  11  to  one 
Ebenezer  Archer,  who  is  tlie  non-resident  defendant,  and 
who  opened  up  the  de(*ree  of  July  3,  1894,  and  was  there- 
after an  answering  defendant  in  this  action.  In  August, 
1888,  Maxwell  filed  a  petition  in  the  district  court  for 
Douglas  county,  making  Mehitable  Higgins  and  others 
parties  defendant  to  the  suit,  seeking  by  said  action  to 
quiet  the  title  to  the  whole  block  in  himself  as  against  all 
defendants.  After  this  suit  was  commenced  the  undi- 
vided one-half  interest  in  said  block,  which  was  owned  by 
Mehitable  Higgins,  was  purchased  by  the  appellee,  Laiira 
Jolliffe,  said  purchase  having  been  made  on  the  17th  of 
December,  1889;  on  the  same  day  Laura  Jolliffe  conveyed 
to  Samuel  I*rice  an  undivided  one-eighth  interest  in  the 
premises,  and  to  Edward  L.  Sayre  an  undivided  one-eighth 
interest  therein.  Thereafter  Jolliflfe,  Sayre  and  Price  in- 
teiTcned  in  the  suit  to  quiet  title,  and  on  the  15th  day  of 
August,  1901,  the  court,  by  proper  decree,  confirmed  their 
right  to  an  undivided  one-half  interest  therein,  as  above 
set  forth.  This  case  was  taken  by  Maxwell  to  the  su- 
preme court,  and  the  judgment  of  the  district  court  was 
affirmed.  On  August  14,  1890,  Price  conveyed  his  one- 
eighth  interest  in  the  premises  in  controversy  to  Charles 
W.  Smith,  who  is  a  defendant  in  this  action. 

1.  The  ai»p(»llants  contend  that  the  court  erred  in  its 
findings  and  decree  as  to  the  mortgage  for  f5,400  now 
claimed  to  be  OAvned  by  appellant,  John  .T.  Clarke,  which 
are  as  follows:  "The  court  finds  that  siiid  interveuor 
(meaning  Elizabeth  Craven)  is  entitled  to  hold  said  real 
estate,  that  is  to  say,  the  tract  set  off  to  her  by  the  decree 
in  partition,  free  and  clear  of  all  liens  or  claims  of  any  and 
all  parties  to  this  a(*tion  at  the  time  said  decree  was  ren- 
dered ;  that  the  mortgage  owned  by  John  T.  Clai-ke  is  not 
a  lien  upon  said  property,  but  constitutes  a  cloud  thereon, 
which  should  be  removed.  ♦  ♦  ♦  And  upon  consid<»ra- 
tion  of  that  portion  of  the  cross-petition  of  John  T.  Clarke 
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setting  up  the  mortgage  from  Maxwell  to  Morton  and  the 
evidence,  the  court  finds  that  said  John  T.  Clarke  is  not 
entitled  to  recover  any  amount  thereon.  The  court  finds 
that  said  mortgage  is  an  apparent  lien  and  charge  upon 
lot  9,  Arcade  Place,  being  tract  number  three,  described  in 
this  decree,  and  that  ,the  same  should  be  removed  there- 
from." The  mortgage  in  question  was  executed  by  Will- 
iam Maxwell  after  the  commencement  of  his  suit  to  quiet 
the  title  to  all  of  block  21  in  himself;  that  action  resulted 
in  a  decree  of  the  court  in  which  it  was  found  and  deter- 
mined that  the  plat  of  Arcade  Place  made  by  Maxwell  was 
null  and  void,  and  it  was  ordered  and  decreed  that  it 
should  be  set  aside  and  held  for  naught.  It  was  further 
adjudged  in  said  action  that  Maxwell  never  owned  more 
than  an  undivided  one-half  interest  in  said  block.  An 
appeal  was  prosecuted  from  that  decree  to  the  supreme 
court,  where  it  was  affirmed.  It  was  thus  settled  beyond 
all  question  that  William  J.  Maxwell,  at  the  time  he  ex- . 
ecuted  the  mortgage,  owned  only  an  undivided  one-half 
interest  in  the  property.  The  mortgage  having  been  ex- 
ecuted to  Morton  pendente  lite^  his  assignees  took  it 
charged  with  notice  of  the  real  interest  Maxwell  had  in  the 
premises.  This  fjlct,  however,  is  not  material,  because 
Maxwell  could  only  convey  such  interest  in  the  premises 
as  he  possessed ;  the  lien  of  the  mortgage  could  attach  to 
no  more  than  his  interest  therein.  One  cotenant  will  not 
be  permitted  to  do  an  act  which  will  prejudice  the  rights  of 
another ;  a  sale  made  by  one  will  not  divest  another  of  his 
interest  in  the  common  property.  People  v.  Marshall,  8 
Cal.,  51;  Carlyle  v.  Patter son^  3  Bibb  [Ky.],  93;  Snead's 
Heirs  V,  Waring,  2  B.  Mon.  [Ky.],  ^22;  Bigelow  v.  Topliff, 
25  Vt,  273.  The  mortgage  in  question  could  only  bind  an 
undivided  one-half  interest  of  the  land.  Vandike^s  Appeal, 
57  Pa.  St,  9.  The  general  rule  is  that  a  conveyance  by  one 
joint  tenant,  or  tenant  in  common,  of  a  specific  part  of  the 
property  by  metes  and  bounds  to  a  stranger,  can  have  no 
legal  effect  or  operation  to  the  prejudice  of  a  cotenant. 
The  purchaser  from  a  tenant  in  common  of  his  share  de- 
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fined  by  metes  and  bounds  cannot  require  cotenants,  whose 
title  was  acquired  after  such  purchase,  to  take  their  share 
in  the  remainder  of  the  lands.  Dennison  v.  Foster ^  9  Ohio, 
126.  A  conveyance  by  one  cotenant  gives  the  grantee  no 
greater  rights  than  those  held  by  the  grantor.  An  undi- 
vided interest  in  a  specific  part  of* a  single  tract  of  land 
held  by  cotenants,  as  an  integer,  cannot  be  granted  by  the 
mere  deed  of  one  cotenant  so  as  to  entitle  the  grantee  to 
partition  of  that  specific  part  against  the  other  cotenant. 
Maricoe  r.  Wakcmafi^  107  111.,  251.  "The  grantee  must 
take  therefore,  subject  to  the  contingency  of  the  loss  of  the 
premises,  if,  ui)on  the  partition  of  the  general  tract,  they 
should  not  be  alloted  to  the  grantor."  Stark  v.  Barrett,  15 
Cal.,  361.  It  follows  that  the  mortgage  in  question  created 
no  lien  upon  that  portion  of  the  property  set  oif  to  the  in- 
tervener, Elizabeth  Craven;  that  when  the  property  was 
partioned  the  mortgage  became  a  lien  upon  that  portion  of 
it  set  off  to  Maxwell  and  his  grantees,  and  no  other.  The 
appellants  being  the  owners  of  the  IVIaxwell  interest  in 
block  21,  cannot  complain  because  the  court  found  that 
they  were  not  entitled  to  a  lien  and  a  foreclosure  of  their 
mortgage  upon  their  own  premises.  Upon  the  entry  of  the 
partition  decree  the  appellees  took  their  share  of  the  prop- 
erty divested  of  the  lien  of  the  mortgage  executed  by  Max- 
well. The  decree  of  the  court,  so  far  as  the  mortgage  in 
question  is  concerned,  is  right  and  should  be  affirmed. 

2.  It  is  contended,  however,  that  no  replies  wen*  filed  to 
the  answer  and  cross-bill  of  appellant,  John  T.  Clarke,  and 
therefore  the  mortgage  lien  was  admitted,  and  the  court 
erred  in  refusing  to  d(»cree  a  foreclosure.  The  record  dis- 
closes that  replies  were  in  the  hands  of  the  clerk,  properly 
swornto  and  ready  for  filing  at  the  time  of  trial.  It  also 
discloses  that  the  clerk's  filing  mark  was  not  upon  the 
cross-petition  of  appellant,  Clarke.  We  hold  that  thede 
matters  are  not  material,  because  during  the  trial  the  court 
treated  the  replies  as  having  been  filed.  It  is  the  rule  of 
this  court  that  where  pleadings  are  not  marked  filed  but 
the  trial  court  treats  the  case  as  though  the  issues  were 
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fully  made  up,  it  will  be  treated  in  the  same  manner  here. 
Hchiistcr  V,  VavHon,  28  Neb.,  612;  Loan  &  TriiM  tiaviugs 
Batik  V.  Stoddard  2  Neb.  [Unof.],  480,  89  N.  W.  Rep., 
301;  Missouri  P.  R,  Co.  v.  Palmer^  55  Neb.,  559;  Minzer  v. 
Willman  MercantiJe  Co.y  59  Neb.,  410. 

3.  The  appellants  allege  that  the  court  erred  in  refusing 
to  allow  them  to  recover  the  value  of  the  improvements  put 
upon  lot  13,  a  portion  of  the  tract  held  by  appellee,  Eliza- 
beth Craven.  The  record  shows  that  these  improvements 
were  put  upon  the  premises  while  Maxwell  was  in  posses- 
sion thereof,  and  were  placed  there  voluntarily  by  him. 
WTiere  voluntary  improvements  cover  the  whole  of  the 
property  so  that  one  cotenant  cannot  have  his  portion  of 
the  estate  set  off  to  him  without  including  a  portion  of  the 
improvements,  the  tenant  will  not  be  entitled  to  compensa- 
tion therefor,  notwithstanding  the  improvements  may  have 
added  greatly  to  the  value  of  the  land.  Freeman,  Coten- 
ancy and  Partition,  section  510.  A  cotenant  can  not  re- 
cover for  the  value  of  improvements  where  they  are  made 
by  him  with  full  knowledge  of  the  rights  of  his  cotenants. 
Freeman,  Cotenancy  and  Partition,  section  262.  We  find 
proof  in  the  record  in  the  nature  of  an  admission  showing 
the  value  of  the  rents  and  profits  of  block  21,  while  Max- 
well was  in  possession  of  it.  No  allowance  was  made  in 
the  decree  in  favor  of  the  appellees  on  this  account,  and  it 
would  appear  from  the  record,  the  findings  and  the  decree 
itself,  that  the  court  concluded  that  the  one  item  would 
properly  balance  the  other,  and  so  made  no  findings 
for  or  against  either  party  on  these  items.  Appellants 
were  not  injured  thereby,  and  we  hold  that  the  judgment 
should  be  sustained,  so  far  as  these  matters  are  concerned. 

4.  Lastly  it  is  contended  by  the  appellants  that  the  court 
erred  in  excluding  from  its  decree  (*ertain  of  the  taxes 
sought  to  be  recovered  by  them.  An  examination  of  the 
whole  rec*ord  and  the  evidence,  including  the  tax  receipts 
attached  to  and  nmde  a  part  of  the  bill  of  exceptions,  shows 
US  that  the  court  gave  appellants  a  lien  for  all  taxes  ]kO] 
on  each  and  every  i>ortion  of  the  premises,  which  they  were 
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entitled  to  recover.  They  certainly  could  not  expect  to 
recover  taxes  paid  by  their  grantors  long  before  they  re- 
ceived their  conveyances,  or  were  in  possession  of  the  prop- 
erty. The  occupying  claimant's  act  does  not  apply  in  cases 
like  the  one  at  bar. 

We  are  unable  to  say  that  the  trial  judge  was  clearly 
wrong  in  any  part  of  his  findings  and  judgment  herein,  and 
for  that  reason  we  recommend  that  the  decree  of  the  dis- 
trict court  be  affirmed. 

Oldham  and  Pound,  CO.,  concur. 

Affirmed. 


Elmeb  M.  Angle  v.  Iram  Manchester; 

Piled  July  1,  1902.    No.  11,841. 
Commissioner's  opinion.    Department  No.  2. 

1.  Jndgments,  Action  on  Foreign:    Pleading  and  Pboof  of  Foreio:^^ 

Law.  Where  a  suit  is  instituted  on  a  judgment  of  another  state 
rendered  in  a  manner  unknown  to  the  Jurisprudence  of  this  state, 
the  existence  of  the  laws  of  such  other  state  which  render  the 
judgment  valid  must  be  both  alleged  and  proved. 

2.  Judgments,  Action  on  Foreigpi:    Failure  in  Pboof  of  Vauditt: 

Recoveby  on  Note.    Where,  in  an  action  on  a  foreign  judgment 

plaintiff's  petition  contains  but  a  single  cause  of  action,  and  that 

on  the  Judgment  only,  and  he  fails  to  introduce  sufficient  evidence 

to  prove  the  validity  of  his  Judgment,  he  will  not  be  permitted  to 

recover  on  the  note  on  which  the  Judgment  is  alleged  to  have 

been  rendered. 
» 

3.  Principal  and  Agent:   Agency  to  Pay  Debt  of  Principal:   Confuct- 

iNG  Evidence.  An  agency  to  pay  the  debts  of  a  principal  with  the 
resources  of  the  agent  is  not  one  greatly  to  be  desired  by  the 
agent,  nor  one  which  should  be  imposed  on  an  unwilling  victim 
of  such  an  alleged  undertaking  on  doubtful  and  conflicting  tes- 
timony. 

4.  Evidence:    Presumption  as  to  Law  of  Foreign  State.    In  the  ab- 

sence of  any  proof  on  the  subject  this  court  will  presume  that  the 
laws  of  the  state  of  Pennsylvania  are  the  same  as  the  laws  of  this 

state. 

Error  from  the  district  court  for  Valley  county.    Tried 
below  before  LEinox,  J.    Rcver^9cd  with  dismissaL 
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H.  E.  Olson  and  0.  A.  Abbott,  for  plaintiff  in  error. 

Babcock  d  Babcock,  Hall  d  Johnson  and  Clement  Bros., 
contra. 

Oldham,  C. 

This  was  an  action  to  recover  a  balance  alleged  to  have 
been  due  on  a  judgment  entered  by  the  prothonotary  of  the 
court  of  common  pleas  of  the  state  of  Pennsylvania  on 
what  is  known  to  the  laws  of  that  state  as  a  judgment  note. 
The  note  was  dated  April  20,  1889,  for  $3,000  due  in  five 
years  and  payable  to  S.  A.  Wheaton,  and  was  executed  and 
delivered  to  him  for  borrowed  money  by  the  defendant, 
Iram  Manchester.  The  day  after  the  note  was  delivered 
the  payee  filed  the  same  with  the  prothonotary  ( or  clerk ) 
of  the  court  of  common  pleas  of  Bradford  county,  Penn- 
sylvania, who  entered  judgment  on  the  note  apparently  in 
conformity  with  the  laws  and  rules  of  practice  of  the 
courts  of  that  state.  This  judgment  appears  to  have  been 
revived  on  the  23d  day  of  March,  1894,  by  what  is  known 
to  the  laws  of  that  state  as  an  "amicable  scire  faunas/' 
On  March  26,  1897,  this  judgment  was  assigned  to  the 
plaintiff  in  this  cause  of  action  in  the  court  below  and 
who  is  also  the  plaintiff  in  error  in  this  court.  On  March 
29, 1897,  an  execution  appears  to  have  been  issued  on  this 
judgment  and  certain  lands  owned  by  d^endant,  Man- 
chester, situated  in  Bradford  county,  Pennsylvania,  ap- 
pear to  have  been  sold  under  the  execution,  and  the  pro- 
ceeds of  such  sale,  amounting  to  $1,800,  were  applied  upon 
the  judgment  and  costs  in  the  Pennsylvania  court.  Plain- 
tiff's cause  of  action  was  instituted  to  recover  the  balance 
claimed  to  be  due  on  this  alleged  judgment.  In  the  peti- 
tion the  laws  of  the  state  of  Pennsylvania  authorizing  a 
judgment  procured  in  the  manner  herein  set  forth  are 
properly  pleaded. 

Defendant,  in  his  answer  to  plaintiff's  petition,  admit- 
ted the  execution  of  the  note  on  which  the  judgment  was 
elaimed  to  have  been  rendered,  but  deni(  1  that  any  valid 
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judgment  had  been  rendered  on  said  note  by  any  court 
havinj?  competent  jurisdiction  eitlier  of  the  subject-matter 
of  the  controversy  or  of  the  i)erson  of  the  defendant.  De- 
fendant then  proceeded  by  way  of  counter-claim  to  allege 
various  causes  of  action  against  plaintiff  in  connection 
with  this  transaction,  the  substance  Qf  which  seemed  to  he 
tlmt  the  defendant  had  appointed  the  plaintiflF  his  agent 
to  pay  off  the  judgment,  or,  according  to  his  theory,  the 
note  which  S.  A.  Wheaton  held  against  defendant  in  Penn- 
sylvania, and  that  defendant  relied  upon  the  plaintiff  to 
faithfully  perform  his  agency,  but  that  instead  of  doing 
this  plaintiff  had  the  pretended  judgment  assigned  to 
himself  and  wrongfully  caused  an  execution  to  issue 
against  defendant's  property  in  Pennsylvania  of  the  value 
of  f5,000  and  caused  the  same  to  be  sacrificed  at  forced 
sale  for  the  pittance  of  f  1,800.  The  other  cause  of  action 
attempted  to  be  set  up  in  defendant's  counter-claim  was 
for  the  alleged  injury  to  plaintiff's  business  reputation  by 
false  and  slanderous  reports,  said  to  have  been  circulat(*d 
by  plaintiff  affecting  the  financial  solvency  of  defendant 
among  his  old  friends  and  business  associates  in  the  state 
of  Pennsylvania.  For  all  these  injuries  defendant  prayed 
judgment  against  the  plaintiff  in  the  sum  of  |7,100. 

Plaintiff  replied  tp  the  new  matter  in  defendant's  an- 
swer by  a  general  denial.  Trial  was  had  to  a  jury,  and 
there  was  a  verdict  for  the  defendant  for  f2,820.30.  The 
lower  court  found  this  verdict  to  he  excessive  and  directed 
a  remittitur  of  |1 ,865.80  of  said  amount,  and  the  defend- 
ant having  offered  in  open  court  to  remit  said  sum,  such 
remittitur  was  accordingly  entered,  and  judgment  was 
rendered  in  favor  of  defendant  and  against  plaintiff  for 
the  sum  of  (945.55,  and  plaintiff  brings  error  to  this  court. 

To  arrive  at  a  correct  solution  of  the  numerous  and 
confused  propositions  presented  for  our  consideration  in 
this  record  we  must  determine,  if  possible,  the  proper 
standing  of  each  of  the  litigants  under  the  issues  pre- 
sented by  his  pleadings  and  the  x)i*oof  offered  in  support 
of  his  allegations.    Plaintiff  relies  on  an  interstate  judg- 
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raent  procured  in  a  manner  unknown  to  the  laws  and 
rules  of  practice  of  the  courts  of  the  state  of  Nebraska.  In 
his  petition;  however,  he  alleges  the  laws  of  the  state  of 
Pennsylvania  which  authorize  and  validate  his  judgment, 
but  in  the  record  before  us  he  utterly  fails  to  introduce  any 
proof  of  any  kind  tending  to  show  the  laws  of  Pennsyl- 
vania on  which  he  must  rely  to  support  the  validity  of  Ms 
judgment. 

In  the  case  of  Rnyder  v.  Critchficld,  44  Neb.,  66,  62  N. 
W.  Rep.,  306,  this  court,  in  discussing  a  judgment  rendered 
on  the  power  of  attorney  contained  in  a  judgment  note  in 
the  state  of  Pennsylvania,  says :  "It  must  be  remembered 
that  judgments  on  notes  of  this  character  are  not  known 
to  the  jurisprudence  of  our  state,  and  that  the  note  having 
been  made  in  Pennsylvania  and  the  judgment  there  ren- 
dered, the  effect  and  validity  of  the  contract  must  be  de- 
termined by  the  law  of  Pennsylvania.  What  that  law  is 
was  a  fact  to  be  established  by  evidence  in  this  case."  See 
also,  Freeman,  Judgments  [4th  ed.],  section  571;  Thomaft 
V.  Pemllcton.  46  N.  W.  Rep.  [S.  Dak.],  180;  Teel  v.  Yost, 
5  N.  Y.  Supp.,  5. 

It  might  be  suggested  that  even  if  thece  is  no  proof  in  the 
record  of  the  laws  of  Pennsylvania  which  authorize  the 
judgment  sued  uix>n,  there  is  still  a  good  cause  of  action 
alleged  in  the  petition  on  the  note  on  which  the  judgment 
is  claimed  to  have  been  rendered,  and  that  as  the  execution 
and  delivery  of  the  note  is  admitted  by  the  defendant,  plain- 
tiflF  has  established  a  good  cause  of  action  on  the  note  in- 
dependent of  the  judgment.  The  answer  to  this  is  that 
plaintiff's  petition  contains  but  one  count  and  a  single 
cause  of  action,  and  that  cause  of  action  is  the  alleged  judg- 
ment rendered  by  the  Pennsylvania  court.  While  in  the 
description  of  the  judgment  the  note  on  which  such  judg- 
ment is  claimed  to  have  been  based  is  fully  set  out  in  the 
petition,  the  petition  further  sets  out  the  laws  of  Pennsyl- 
vania necessary  to  make  the  judgment  a  valid  one,  and 
further  discloses  the  fact  that  an  execution  had  been  issued 
on  this  Pennsylvania  judgment  and  some  of  the  defend- 
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ant's  property  had  been  sold  under  such  execution  and  the 
proceeds  thereof  applied  as  part  payment  on  the  judgment. 
Under  this  state  of  facts  it  is  apparent  that  the  note  set  out 
in  plaintiff's  petition  had  been  merged  in  the  judgment 
before  the  beginning  of  this  action  and  that  the  action  is 
based  on  the  judgment  alone.  It  would  then  appear  under 
tte  allegations  and  proof  offered  in  this  case  by  plaintiflt 
that  his  cause  of  action  should  be  dismissed.  Krower  v, 
Reynolds,  99  N.  T.,  248,  1  N.  E.  Eep.,  775. 

Passing  now  from  this  review  of  the  pleadings  and  proof 
offered  by  the  plaintiff  to  the  causes  of  action  set  forth  in 
the  answer  and  counter-claim  of  defendant-,  we  ascertain 
from  a  careful  examination  of  the  lengthy  answer  filed  by 
defendant  that  he  relies  upon  two  separate  and  distinct 
causes  of  action  against  the  plaintiff.  One  of  these  is  in 
the  nature  of  an  action  for  damages  to  his  business  reputa- 
tion by  alleged  false  and  slanderous  reports  as  to  his 
financial  condition  said  to  have  been  circulated  in  the  state 
of  Pennsylvania  by  the  plaintiff.  Without  determining 
whether  or  not  an  action  for  slander  may  be  properly 
pleaded  as  a  counter-claim  against  a  suit  on  a  judgment, 
we  may  dispose  of  this  cause  of  action  by  saying  that  there 
is  absolutely  no  proof  in  the  record  to  support  this  allega- 
tion of  injury.  The  evidence  clearly  shows  that  the  plain- 
tiff, instead  of  seeking  to  injure  the  financial  reputation  of 
the  defendant  by  circulating  rei>orts  derogatory  to  his  busi- 
ness credit  among  his  old  friends  and  business  associates 
in  Pennsylvania,  spoke  encouragingly  of  the  honesty  of  the 
defendant  and  of  his  probable  ability  to  meet  all  his 
financial  obligations. 

Proceeding  then  to  an  examination  of  the  other  cause  of 
action  contained  in  the  defendant's  answer,  we  find  that  it 
is  based  on  the  theory  that  plaintiff.  Angle,  had  accepted 
an  agency  from  the  defendant  in  December,  1890,  or  Jan- 
uary, 1897,  to  return  to  the  state  of  Pennsylvania  and  sat- 
isfy the  claim  which  one  S.  A.  Wheaton  held  against  the 
defendant  for  about  |3,500,  and  that  instead  of  acting  in 
good  faith  in  the  matter  for  the  defendant  the  plaintiff 
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procured  an  assignment  of  this  claim  or  judgment  to  be 
made  to  himself  by  S.  A.  Wheaton  and  wrongfully  issued 
an  execution  on  an  illegal  judgment  and  caused  defend- 
ant's real  estate  to  be  sacrificed  at  a  forced  sale.    With 
reference  to  the  evidence  oflFered  on  this  cause  of  action 
there  is  some  conflict,  and  some  things  which  throw  some 
light  on  the  controversy  are  admitted  and  undisputed.    In 
the  first  place  it  is  admitted  that  S.  A.  Wheaton,  plaintiff, 
Angle,  and  defendant,  Manchester,  were  all  old  acquaint- 
ances and  neighbors  in  the  state  of  Pennsylvania.    That 
plaintiff.  Angle,  and  S.  A.  Wheaton  still  reside  in  Pennsyl- 
vania and  that  defendant  has  for  some  time  prior  to  this 
controversy  been  a  resident  of  the  state  of  Nebraska,  but 
owned  property,  which  he  called  his  old  homestead,  in  the 
state  of  Pennsylvania  prior  to  this  controversy.     About 
what  the  value  of  this  property  is  there  was  a  sharp  con- 
flict in  the  testimony,  and  in  view  of  the  conclusion  which 
we  shall  Anally  reach  it  is  not  necessary  to  comment  on 
this  evidence.    It  also  appears  that  defendant,  Manchester, 
had  been  borrowing  money  in  the  state  of  Pennsylvania 
and  loaning  the  same  at  an  advanced  rate  of  interest  in 
this  state,  and  that  the  note  which  lies  at  the  bottom  of 
'this  controversy  had  been  given  for  money  which  he  had 
borrowed  from  S.  A.  Wheaton.    It  also  appears  that  plain- 
tiff. Angle,  had  purchased  a  note  from  defendant,  Man- 
chester, and  that  he  had  also  loaned  money  to  defendant's 
son  and  that  defendant  had  indorsed  the  note  which  his 
son  had  given  to  plaintiff.    It  appears  that  in  December, 
1896,  plaintiff.  Angle,  came  out  to  North  Loup,  Nebraska, 
a  town  near  the  residence  of  defendant,  to  look  after  some 
of  his  business  matters,  and  while  there  visited  the  de- 
fendant a  number  of  times.    Plaintiff  claims  that  he  had 
been  requested  by  S.  A.  Wheaton  to  make  an  effort  to 
collect  Wheaton's  judgment  from  the  defendant  while  in 
Kebraska,  and  that  in  furtherance  of  this  request  he  spoke 
to  defendant  about  making  some  arrangements  to  satisfy 
the  judgment  as  it  had  run  so  long  that  Wheaton  was 

b^inning  to  feel  uneasy  about  it.    Defendant  admits  that 
21 
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plaintiff  spoke  to  him  about  the  Wheaton  judgment,  but 
says  that  plaintiff  denied  that  he  was  Wheaton^s  agent 
in  the  matter  and  said  that  he  was  only  acting  for  Wheaton 
as  one  neighbor  would  act  for  another.  Defendant  says 
that  plaintiff  then  agreed  to  act  as  his  agent  in  paying 
off  and  satisfying  the  judgment,  and  that  he  furnished 
plaintiff  with  the  description  of  a  number  of  tracts  of 
land  in  Nebraska  which  he  either  owned  or  controlled  and 
which  he  agreed  to  procure  deeds  for  and  transfer  the 
same  to  S.  A.  Wheaton  if  Wheaton  would  accept  these 
in  payment  of  his  claim.  He  also  says  that  he  authorized 
Angle,  if  necessary,  to  offer  Wheaton  f400  in  money  in 
addition  to  these  lands.  He  says  that  Angle  agreed  to  do 
this  and  also  agreed  that  if  Wheaton  would  not  take  this 
offer  he,  Angle,  would  pay  the  judgment  himself  and 
would  afterwards  pay  himself  from  the  lands  listed  by  the 
defendant.  Plaintiff,  Angle,  admits  that  defendant  fur- 
nished him  with  this  description  of  lands  and  authorized 
him  to  offer  these  lands  and  f 400  in  money,  if  necessary, 
to  S.  A.  Wheaton  in  satisfaction  of  his  judgment,  but  he 
denies  emphatically  that  he  ever  agreed  to  pay  the  judg- 
ment out  of  his  own  means  if  Wheaton  refused  the  offer,  or 
that  he  ever  agreed  to  act  as  the  agent  of  defendant  in  pay- 
ing off  this  judgment.  Defendant's  theory  of  this  contro- 
versy was  attwnpted  to  be  corroborated  by  the  testimony  of 
his  wife  and  son,  neither  of  whom  was  present  when  the 
alleged  agreement  was  made,  but  both  of  whom  testified 
that  Angle  afterwards  told  them  that  he  had  agreed  to 
act  as  the  agent  of  plaintiff  in  paying  off  this  judgment. 
This  testimony,  however,  Angle  denies. 

It  clearly  and  conclusively  appears  that  when  plaintiff. 
Angle,  returned  to  Pennsylvania  he  did  submit  defend- 
ant's offer  to  Wheaton  and  that  Wheaton  refused  to  ac- 
cept the  offer,  but  did  agree  to  take  his  claim  less  f  1,000 
if  defendant  would  pay  him  that  amount  in  cash.  Tliert* 
is  a  dispute  about  how  often  Angle  communicated  with  the 
defendant  about  the  matter  before  he  took  an  assignment 
of  the  claim.  Angle  claims  he  wrote  twice  and  got  but 
one  reply;  defendant  denies  that  he  ever  got  but  one 
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letter  from  Angle,  and  that  contained  Wheaton's  offer  to 
take  the  claim  in  caah  less  |1,000.  This  offer  defendant 
refused  in  a  scurrilous  and  insulting  letter  to  Angle.  This 
letter  is  in  the  record  but  is  unfit  for  publication  without 
fumigation.  Defendant  made  some  effort  to  show  a  con- 
sideration to  plaintiff,  Angle,  for  undertaking  the  onerous 
burden  .of  paying  defendant's  debt  with  plaintiff's  own 
money.  This  consideration  he  claimed  was  for  services 
that  he,  defendant,  had  rendered  in  aiding  plaintiff  in  the 
collection  of  a  note  sold  plaintiff  .by  defendant  and  on 
which  defendant  was  an  indorser  witJIi  an  enlarged  liabil- 
ity. This  plainly  was  no  consideration  at  all.  The  evidence 
showed  that  the  defendant  was  to  have  one  interest  coupon 
on  the  note  when  collected  and  that  he  received  this  when 
the  loan  was  settled.  The  evidence  also  shows  that  the 
defendant  has  never  parted  with  anything  of  value  in 
reliance  on  the  peculiar  agency  which  he  seeks  to  have  im- 
puted to  plaintiff.  Angle.  An  agency  to  pay  the  debts 
of  a  principal  with  the  resources  of  the  agent  is  not  one 
greatly  to  be  desired  by  the  agent,  nor  one  which  should 
be  imptpsed  on  an  unwilling  victim  of  such  an  undertaking 
on  doubtful  and  conflicting  testimony. 

Again,  if  we  presume,  as  we  must  in  absence  of  proof 
to  the  contrary,  that  the  laws  of  the  state  of  Pennsylvania 
are  the  same  as  the  laws  of  the  state  of  Nebraska,  then  the 
alleged  sale  of  defendant's  Pennsylvania  lands  under  a 
proceeding  which  would  be  a  mere  nullity  in  this  state 
has  not  divested  him  of  the  title  to  his  old  homestead  in 
Pennsylvania.  As  this  will  dispose  of  the  case  we  need 
not  examine  the  instructions  complained  of. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  that  plaintiff's  petition  and 
defendant's  counter-claim  each  be  dismissed. 

Pound  and  Barnes,  CO.,  concur. 

The  judgment  of  the  district  court  is  reversed  and  plain- 
tiff's petition  and  defendant's  counter-claim  are  each  dis- 
missed. 

Bbvbbsbd  with  dismissal. 
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Alfbbd  Johnson  v.  John  Neilson. 

PnxD  July  1,  1902.    No.  11,871. 

CommlsBioner's  opinion.    Department  No.  1. 

Conversion:  Admissions  aivd  Denials  in  Answer:  Trial:  Rioht  to 
Open  and  Close.  Where  in  an  action  for  conversion,  defendant 
admits  possession  of  the  property,  but  sets  np  a  right  to  it  de* 
rived  from  plaintiff,  and  denies  generally,  the  right  to  open  and 
close  kt  the  trial  is  in  plaintift. 

Error  from  the  district  court  for  Saunders  county. 
Tried  below  before  Sornborghr,  J.    Reversed. 

John  L.  Sundenn,  for  plaintiff  in  error.     ' 

Frank  W.  Barry ^  contra. 

Hastings,  0. 

The  sole  question  raised  in  this  case  is  as  to  the  pro- 
priety of  the  district  court's  action  in  giving  to  defendant 
the  opening  and  closing  at  the  t^ial.  Of  course,  under 
subdiyision  3  of  section  283  of  the  Code  of  Civil  Pro- 
cedure, "the  party  who  would  be  defeated  if  no  evidence 
were  given  on  either  side,  must  first  produce  his  evi- 
dence," so  the  simple  test  is,  who  would  be  defeated  in  the 
action  if  no  evidence  were  introduced? 

Plaintiflf's  petition  alleges  his  ownership  and  right  of 
possession  in  a  red  cow  nine  years  old ;  that  defendant  was 
wrongfully  detaining  her  and  had  converted  her  to  his 
own  use ;  that  before  commencing  the  action  plaintiff  had 
demanded  her  and  defendant  refused  to  allow  plaintiff  to 
take  possession  of  her ;  that  she  was  not  taken  for  any  tax, 
fine  or  amercement,  etc.,  against  plaintiff;  that  at  the 
time  of  the  conversion  she  was  worth  f40,  and  by  reason 
of  the  conversion  plaintiff  was  damaged  |55.  He  asks 
judgment  for  that  sum  and  costs. 

The  answer  alleges  the  giving  of  note  by  plaintiff  to 
defendant  in  the  sum  of  ^0 ;  that  to  secure  the  payment  of 
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ihe  note  the  cow  was  delivered  by  plaintiff  to  defendant; 
that  she  was  agreed  to  be  held  until  the  note  should  be 
X>aid  in  full;  that  the  note  has  never  been  paid;  that  a 
judgment  was  obtained  upon  it,  which  is  still  in  full  force. 
In  addition  to  this,  defendant  denied  each  allegation  of 
the  petition  not  admitted.  The  reply  simply  was  that 
the  note  pleaded  in  the  answer  was  paid  and  denies  every 
allegation  not  admitted. 

It  is  extremely  hard  to  see  how  any  judgment  could  have 
been  rendered  against  defendant  in  this  action  if  no  evi- 
dence had  been  produced ;  he  had  denied  the  value  of  the 
cow;  he  had  denied  the  conversion;  he  had  admitted  no 
allegation  of  the  plaintiff's  except  the  possession,  and  that, 
in  the  absence  of  evidence  to  the  contrary,  would  be  pre- 
sumed lawful.  The  denial  of  the  damage  alone  would  be 
sufficient  to  require  the  plaintiff  to  proceed  with  his  proof 

* 

to  entitle  him  to  a  recovery,  and  would  give  plaintiff  the 
opening  and  closing.    Summers  v.  Simms,  58  Neb.,  579. 

As  above  suggested,  the  denial  of  the  conversion  and 
of  the  plaintiff's  right  of  possession  under  the  rule  that 
defendant's  possession  would  be  presumed  lawful  until 
the  contrary  is  shown,  would  seem  to  require,  at  least, 
that  plaintiff  show  the  holding  by  defendant  to  be  with- 
out his  assent 

An  unwarranted  denial  of  the  right  to  open  and  close 
is  deemed  by  this  court  prejudicial  error.  Brumhack  v. 
American  Bank  of  Beatrice^  53  Neb.,  714. 

It  is  recommended  that  the  judgment  of  the  trial  court 
be  reversed  and  the  cause  remanded  for  further  proceed- 


Day  and  Kjekpatbick,  CO.,  concur. 

Bbvbbshd  and  rbmandbd. 
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The  State  of  Nebraska,  ex  rel.  Charles  W.  Young,  v. 
Edward  Royse,  Mayor  op  the  City  of  Broken  Bow, 

ET  All. 

Filed  July  1,  1902.    No.  11,877. 

Commissioner's  opinion.    Department  No.  2. 

1.  Limitation   of   Actions:     Enjoining   Judgment:     Time    Deducted. 

When  the  collection  of  a  judgment  Is  enjoined,  the  time  during 
which  the  injunction  is  operative  will  be  deducted  from  the  statu- 
tory period  of  limitations  in  determining  whether  or  not  the  judg- 
ment is  dormant. 

2.  Judgments:    Against  City:    Chabacteb  of:    Taxation  to  Pay.    In 

determining  the  power  of  a  city  to  lery  taxes  to  pay  judgments 
against  the  city,  the  judgments  partake  of  the  character  of,  and 
are  governed  by  the  same  rules  of  limitation  as,  the  original 
claims  upon  which  they  are  based. 

3.  ICandamufl:    When  Will  Not  Lie:    Taxation.    Mandamus  will  not 

lie  to  compel  a  city  council  to  levy  a  tax  in  excess  of  its  legal 
limitation.  ' 

Error  from  the  district  court  for  Ouster  county.    Tried 
below  before  Suluvan,  J.     Affirmed. 

O'Neill  &  Oilberty  for  plaintiff  in  error. 

The  fact  that  the  statute,  which  authorized  the  city  to 
contract  the  indebtedness  upon  which  the  judgments  were 
based,  also  provided  for  a    special  fund  to  pay  the  same, 
and  limited  the  levy  therefor,  does  not  relieve  the  city 
from  paying  the  same  out  of  other  levies  which  it  is 
authorized  to  make.    United  States  v.  County  of  Clark,  96 
U.  S.,  211 ;  United  States  v.  Coun4y  of  Macon,  99  TJ.  S.,  at 
page  592,  note;  Kiwx  County  Court  v.  United  States,  109 
n.  S.,  229 ;  United  States  v.  Brown ,  41  Fed.  Rep.,  at  page 
483;  United  States  v.  Know  County,  51  Fed.  Rep.,  880; 
Macon  County  v.  Huidekoper,  134  IT.  S.,  at  page  336 ;  Totcn 
of  Dai^Hngton  v,  Atlantic  Trust  Co.,  78  Fed.  Rep.,  596, 
affirming  Atlantic  Trust  Co,  v,  Tawn  of  Darlington,  63 
Fed.  Rep.,  76;  Ft.  Madison  Water  Co.  v.  City  of  Ft.  Madi- 
son, 110  Fed.  Rep.,  901;  The  Creston  Waterux)rks  Uo.  t>. 
( Hty  of  Creston,  101  la.,  687. 
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The  city  authorities  are  not  limited  to  a  ten-mill  levy 
prescribed  by  statute  for  general  purposes  when  the  claims 
sought  to  be  collected  are  judgments  against  the  city. 
Section  69,  chapter  14,  Compiled  Statutes,  1887;  Dawson 
County  V.  Olark^  58  Neb.,  756;  Mayor,  etc.,  of  the  City  of 
Helena  v.  United  States,  104  Fed.  Rep.,  113. 

C  L.  Outterson  and  A.  R.  Humphrey,  contra. 

The  statutes  of  the  state  do  not  authorize  an  unlimited 
levy  of  taxes  by  municipal  boards  to  pay  judgments  against 
the  municipality.  Chase  County  v.  Chicago,  B.  &  Q.  R. 
Co.y  58  Neb.,  274.  The  fact  that  the  claims  have  been 
reduced  to  judgments  does  not  alter  the  source  of  their 
payment  Jackson  v.  Washington  County,  34  Neb.,  680; 
Grand  IsUmd  &  N.  W.  R.  Co.  v.  Baker,  71  Am.  St.  Kep. 
[Wyo!],  926;  Ralls  County  Court  v.  United  States,  105  U. 
S-,  733;  United  States  v.  County  of  Macon,  99  U.  S., 
582;  Commissioners  of  Brownsville  v.  League,  129  U.  S., 
493.  The  amount  of  tax  the  municipality  had  power  to 
levy  was  limited  both  by  law  and  contract  to  seven  mills. 
State  V.  City  of  Wahoo,  62  Neb.,  40. 

Oldham,  C^ 

In  1888,  the  city  of  Broken  Bow,  a  city  of  the  second 
clasA  having  less  than  5,000  inhabitants,  by  ordinance 
granted  a  franchise  to  the  Broken  Bow  Water- Works  "Com- 
pany for  the  construction  and  operation  of  water  w^orks 
for  the  city.  The  ordinance  provided  for  a  certain  num- 
ber of  Are  hydrants  and  for  increasing  the  number,  as  the 
mains  should  be  extended,  and  fixed  the  rate  to  be  paid 
for  hydrant  rentals  and  provided  for  the  levy  of  taxes 
to  the  amount  of  seven  mills  to  create  a  fund  for  the 
payment  of  such  hydrant  rentals.  The  sum  realized  by 
this  levy  was  insufficient  to  create  a  fund  large  enough 
to  pay  the  company  the  stipulated  rate  per  hydrant,  and 
in  the  years  1892,  1893  and  1894,  the  water  company  in- 
stitated  suits  and  procured  judgments  against  the  city 
of  Broken  Bow  in  the  district  court  for  Custer  county. 
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Nebraska,  for  the  balance  due  the  water  company  on  its 
contract  for  hydrant  rentals.  These  judgments  were  pro- 
cured for  the  followiqg  amounts :  June  14, 1892,  |4,3fi5.40; 
November  10,  1893,  $1,641.43;  July  12,  1894,  |2,225.  No 
appeal  or  error  proceedings  were  prosecuted  for  the  re- 
versal or  modification  of  any  of  these  judgments. 

On  the  29th  day  of  October,  1895,  Taylor  Flick,  a  tax- 
payer of  said  city,  ijind  the  city  of  Broken  Bow,  procured 
an  order  x)erpetually  enjoining  the  collection  of  each  and 
all  of  these  said  judgments  in  the  district  court  for  Custer 
county,  but  on  an  appeal  to  this  court  on  the  9th  day  of 
January,  1899,  the  judgment  of  the  district  court  was  re- 
versed and  plaintiff's  petition  dismissed.    Cif;/  of  Broken 
Bow  V.  Broken  Bow  WoterWorks  Go.,  57  Neb.,  548,  77 
N.  W.  Kep.,  1078.    Charles  W.  Young,  the  relator  in  this 
cause  of  action,  is  the  assigifee  of  each  of  these  judgments 
and  on  the  29th  dav  of  Mav,  1900,  he  instituted  the  suit 
at  bar  against  the  mayor  and  city  council  of  the  city  of 
Broken  Bow^  for  a  mandamus  commanding  the  respondents 
aad, their  successors  in  office  to  levy  and  certify  to  the 
county  clerk  of  Custer  county  a  tax  sufficient  to  pay  these 
judgments  and  to  apply  such  tax  to  their  payment  when 
so  collected.    The  respondent  city  for  answer  and  return 
to  the  alternative  w^rit  of  mandamus  alleged  in  substance 
that  they  had  levied  the  full  limit  of  seven  mills  for  water 
supply  each  year  since  their  contract  with  the  Broken  Bow 
Water  Company,  and  had  applied  the  proceeds  of  such 
levy  to  the  payment  of  their  obligations  to  said  company, 
and  that  they  had  levied  the  full  limit  of  ten  mills  for 
general  purposes  and  had  collected  and  applied  the  same 
to  the  current  expenses  of  the  city  and  that  it  would  re- 
quire the  full  limit  of  ten  mills  to  pay  the  current  ex- 
penses of  the  city  for  the  ensuing  year.    The  answer  also 
alleged  that  the  judgments  were  dormant  and  denied  the 
validity  of  each  of  the  judgments.    On  issues  thus  joined 
the  district  court  found  for  the  respondents  and  dismissed 
the  relator's  petition  and  relator  brings  error  to  this  court. 

No  material  facts  are  in  dispute  in  this  case  and  some 
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of  the  questions  of  law  ably  and  earnestly  discussed  by 
the  learned  counsel  of  each  of  the  contending  parties  need 
not  be  determined  in  reaching  a  conclusion  in  this  case. 
One  of  these  questions  is  as  to  how  far  the  contending 
parties  are  bound  by  the  judgment  of  this  court  in  the 
case  of  City  of  Broken  Boto  v.  Broken  Bow  Water-Works 
Co.,  supra,  as  to  the  validity  of  the  several  judgments  in 
issue?  Whether  the  opinion  in  that  case  amounts  to  a 
final  adjudication  of  the  validity  of  these  judgments  we 
are  not  called  upon  at  this  time  to  decide,  but  we  do  hold 
that  the  injunction  granted  in  that  case  and  continued  in 
force  for  nearly  four  years  operated  as  a  suspension  of  the 
running  of  the  statute  of  limitation  against  these  judg- 
ments while  operative  And  although  the  application  for 
mandamus  was  made  more  than  five  years  from  the  dates 
of  these  judgments  the  relator  is  nevertheless  entitled 
to  deduct  from  this  period  of  limitation  the  time  during 
which  he  was  enjoined  and,  because  after  the  allowing 
of  this  deduction,  less  than  five  years  appear  to  have 
elajMsed  from  the  rendition  of  the  earliest  judgment  to  the 
beginning  of  this  action,  we  hold  that  none  of  these  judg- 
menti^  is  dormant 

The  next  contention  of  relator  is  that  the  fact  that  the 
city  has  levied  the  full  amount  of  seven  mills  for  water 
supply  does  not  relieve  it  from  making  payment  on  these 
judgments  out  of  other  levies  DHade  in  conformity  with 
the  provision  of  section  69,  subdivision  2,  article  1,  chap- 
ter 14,  Compiled  Statutes  of  1887,  which  authorizes  a  city 
council  "to  levy  any  other  tax  or  sjyecial  assessment  au- 
thorized by  law."    This  identical  question  was  before  this 
court  in  the  recent  case  of  State  v.  City  of  Wahoo,  62  Neb., 
40,  86  N.  W.  Bep.,  923,  and  the  learned  commissioner  who 
virrote  the  opinion  in  discussing  this  question  said:    "It 
remainB  to  mention  the  contention  of  the  relator  that  the 
cotxncil  was  empowered  to  contract  for  water-works,  and 
WB»  by   subdivision   2,    of   section    69,    of   the   act   of 
18T9  (organizing  municipal  corporations),  in  all  its  forms, 
amendmentSi  authorized  to  levy  'any  other  tax  or 
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special  assessment  authorized  by  law/  and^  therefore, 
could  and  should  make  a  special  proyision  to  meet  this 
contract  We  are  not  able  to  uphold  this  contention. 
Both  the  act  of  March  10,  1885,  and  that  of  March  31, 
1887,  expressly  limit  the  tax  that  may  be  levied  to  pay 
on  contract  for  water.  This  contract  purports  expressly 
to  be  one  for  the  supply  of  water.  That  it  is  in  the  form 
of  a  rental  of  hydrants  makes  it  none  the  less  what  it 
says  it  is, — ^an  agreement  to  supply  water.  We  apprehend 
that  the  relator  would  expect  sc^nt  attention  if  its  claim 
was  only  that  it  furnished  dry  hydrants." 

Counsel  for  the  relator  attempts  to  evade  the  effect 
of  the  holding  of  this  court  in  the  case  just  quoted  from 
by  distinguishing  between  the  nature  of  the  claims  pre- 
sented to  this  court  in  the  two  cases;  the  claim  in  the 
Wahoo  Waterworks  Cdse  having  been  presented  on  a  con- 
tract for  water  supply  and  the  claim  in  the  case  at  bar 
being  founded  on  judgments  rendered  on  a  similar  con- 
tract.   This  presents  the  question :  Whether  in  determin- 
ing the  power  of  a  municipality  to  levy  a  tax  in  payment 
of  a  judgment  you  may  look  beyond  the  judgment  to 
examine  into  the  cause  of  action  on  which  such  judgment 
was  rendered?    Ordinarily  a  cause  of  action  when  reduced 
to  a  judgment  is  merged  in  the  judgment,  and  the  judg- 
ment constitutes  a  new  cause  of  action  from  the  date  of 
its  rendition,  but  where  justice  requires  it  a  judgment 
will  not  be  construed  as  a  new  debt  but  rather  as  a  con- 
tinuation of  the  old  one.    Freeman,  Judgments  [4th  ed.], 
section  244.     This  doctrine  is  peculiarly  applicable  to 
judgments  against  municipal  corporations  in  which  the 
collection  of  the  judgment  must  be  enforced,  as  in  the 
case  at  bar,  by  extraordinary  process  and  in  which  there 
is  generally  a  statutory  or  constitutional  limit  on  the 
power  of  the  municipality  to  levy  taxes  for  particular  pur- 
poses.   A  judgment  against  a  dty  or  county  is  but  an 
audited  demand  against  such  municipality  which  is  no 
longer  open  to  contest.    Execution  can  not  issue  upon  such 
a  judgment  for  its  collection,  and  mandamus  afiainst  the 
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taxing  i)ower  of  the  municipality  is  the  only  remedy 
when  payment  is  denied.    Freeman,  Judgments  [4th  ed.], 
432.     Because  of  this  peculiar  character  of  judgments 
against  municipalities  it  has  been  held  by  eminent  author- 
ities that  the  right  exists  to  look  beyond  the  judgment  to 
the  cause  of  action  on  which  such  judgment  is  founded  in 
determining  whether  the  authority  exists  to  levy  a  tax 
in  satisfaction  of  such  judgment.     The  leading  case  in 
support  of  this   doctrine   is   that   of   United   States   v. 
County    of    Macon,    99    U.    S.,    582,    25    L.    Ed.,    331. 
This  was  a  case  in  which  mandamus  was  sought  to  com- 
pel the  county  board  of  Macon  county,  Missouri,  to  levy 
a  tax  for  the  payment  of  a  judgment  rendered  against 
said  county  in  the  United  States  court  on  improvement 
bonds  issued  by  the  said  county  to  a  railroad  company. 
The  board  set  up  in  its  answer  and  return  to  the  alter- 
native writ  that  it  had  levied  the  full  limit  of  taxes  per- 
mitted for  the  claim  on  which  the  judgment  was  founded. 
The  writ  was  denied.     Waite,  Ch.  J.,  in   rendering    the 
opinion  of  the  court,  q,fter  an  examination  of  the  limit 
on  the  taxing  power  of  the  county  board,  prescribed  by 
the  constitution  and  laws  of  the  state  of  Missouri,  said : 
"While  the  debt  was  authorized,  the  power  of  taxation  for 
its  payment  was  limited,  by  the  act  itself  and  the  general 
statutes  in  force  at  the  time,  to  the  special  tax  designated 
in  the  act,  and  such  other  taxes  applicable  to  the  subject 
as  then  were  or  might  thereafter  by  general  or  special 
acts  be  permitted.     No  contract  has  been  impaired  by 
taking  away  a  power  which  was  in  force  when  the  bonds 
were  issued.    The  general  power  of  taxation  to  pay  county 
debts  is  as  ample  now  as  it  was  when  the  railroad  com- 
pany was  incorporated  and  the  debt  incurred.     The  dif- 
ficulty lies  in  the  want  of  original  power.     While  there 
has  undoubtedly  been  great  recklessness  on  the  part  of 
the  municipal  authorities  in  the  creation  of  bonded  in- 
debtedness, there  has  not  unfrequently  been  gross  care- 
lessness on  the  part  of  purchasers  when  investing  in  such 
8ecaritie&     Every  purchaser  of  a   municipal   bond   is 
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chargeable  with  notice  of  the  statute  under  which  the 
bond  was  issued.  If  the  statute  gives  no  power  to  make 
the  bond,  the  municipality  is  not  bound.  So,  too,  if 
the  municipality  has  no  power,  either  by  express  grant 
or  by  implication,  to  raise  money  by  taxation  to  pay  the 
bond,  the  holder  can  not  require  the  municipal  authorities 
to  levy  a  tax  for  that  purpose.  If  the  purchaser  in  this 
case  had  examined  the  statutes  under  which  the  county 
was  acting,  he  would  have  seen  what  might  prove  to  be 
difficulties  in  the  way  of  payment  As  it  is,  he  holds  the 
obligation  of  a  debtor  who  is  unable  to  provide  the  means 
of  payment.  We  have  no  power  by  mandamus  to  compel 
a  municipal  corporation  to  levy  a  tax  which  the  law  does 
not  authorize.  We  can  not  create  new  rights  or  confer 
new  powers.  All  we  can  do  is  to  bring  existing  powers- 
into  operation.  In  this  case  it  appears  that  the  special 
tax  of  one-twentieth  of  one  per  cent  has  been  regularly 
levied,  collected,  and  applied,  and  no  complaint  is  made 
as  to  the  levy  of  the  one-half  of  one  per  cent  for  general 
purposes.  What  is  wanted  is  the  levy  beyond  these 
amounts,  and  that,  we  think,  under  existing  laws,  we  have 
no  power  to  order" ;  and  continuing  he  says :  "We  have 
not  been  referred  to  any  statute  which  gives  a  judgment 
creditor  any  right  to  a  levy  of  taxes  which  he  did  not  have 
before  the  judgment.  The  judgment  has  the  effect  of  a 
judicial  determination  of  the  validity  of  his  demand  and, 
of  the  amount  that  is  due,  but  it  gives  him  no  new  rights 
in  respect  to  the  means  of  payment"  This  view  is  further 
sustained  by  the  following  authorities:  Cooley,  Taxation 
[2d  ed.],  738;  Commissioner's  of  the  Taxing  District  of 
Brownsville  v.  Ijoague,  129  U.  S.,  493;  Grand  Island  <fe 
N.  iV.  R.  Co.  V.  Bal-er,  6  Wyo.,  369,  71  Am.  St  Bep.,  926; 
Board  of  Commissioners  of  Oshome  County  t\  Blake^  25 
Kan.,  356. 

The  conclusion  which  we  are  about  to  reach  in  this 
controversy  is  not  in  conflict  with  any  principle  an- 
nounced by  this  court  in  the  case  of  Dawsofi  County  v. 
Clark,  58  Neb.,  756,  79  N.  W.  Kep.,  822.     In  this  caae 
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the  court  held  that  a  levy  might  be  made  by  a  city  council 
in  excess  of  the  maximum  amount  authorized  to  be  levied 
by  statute,  for  general  corporate  purposes;  for  the  pay- 
ment of  judgments  of  a  general  nature  against  the  cor- 
poration,  and  that  the  power  to  make  such  levy  was  con- 
ferred by  section  69,  chapter  14,  supra,  but  no  question 
was  raised  as  to  the  character  of  the  claim  for  which  the 
judgment  was  rendered,  and  the  claim  appears  to  have 
been  one  which  was  payable  from  the  general  revenue  fund 
of  the  city. 

State  V.  City  of  Wahoo,  supra,  settles  the  question  that 
section  69,  chapter  14,  supra  (subdivision  2  of  section  69 
of  the  act  of  1879) ,  does  not  apply  to  claims  for  furnishing 
water  to  a  municipality ;  and  if  we  are  correct  in  our  con- 
el  usion  that  we  may  look  beyond  these  judgments  to  the 
claims  on  which  they  are  founded,  it  then  follows  that  the 
judgment  of  the  district  court  denying  this  writ  was  right, 
and  we  recommend  that  it  be  affirmed. 


Pound  and  Barnes^  CO.,  concur. 
Opinion  on  rehearing  follows. 


AFFIKMteD. 


Thjj  State  of  Nebraska,  hx  rbl.  Charles  W.  Young,  v. 
Edward  Eoysb,  Mayor  of  the  City  of  Broken  Bow, 

I  ETAU 

^  Filed  Notembeb  18,  1903.    No.  11,877. 
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Commissioner's  opinion.    Department  No.  2. 


When  Will  Not  Lib:  Taxation:  Wateb  Supply.  City 
autborlties  will  not  be  required  by  mandamus  to  levy  tax  for 
water  supply  in  excess  of  limit  on  such  tax  existing  at  time  of 
contract  8t<Ue  v.  City  of  Wahoo,  62  Neb.,  40,  followed  and  ap- 
proved. 

Behearing  of  case  reported  ante,  page  262. 

Srror  from  the  district  court  for  Ouster  county.    Tried 
below  before  Suluvan,  J.    Judgment  below  affirmed. 
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O^Neill  d  Gilbert^  for  plaintiff  in  error  on  rehearing. 

The  first  remark  of  the  court  as  to  the  case  of  State  v. 
City  of  Wahoo,  62  Neb.,  40,  is  premised  by  the  statement 
that  the  "contention  of  relator  is  that  the  fact  that  the  city 
has  levied  the  full  amount  of  seven  mills  for  water  supply 
does  not  relieve  it  from  making  payment  on  these  judg- 
ments out  of  other  levies  made  in  conformity  with  the  pro- 
visions of  subdivision  2  of  section  69,  article  1,  chapter 
14,  Compiled  Statutes  of  1887,  which  authorizes  a  city 
council  'to  levy  any  other  tax  or  special  assessment  au- 
thorized by  law/"    Then  this  language  follows:    "This 
identical  question  was  before  this  court  in  the  recent  case 
of  State  V.  City  of  WaJioo/^  and  so  much  of  the  opinion  is 
quoted  as  sets  forth  the  'denial  of  relator's  contention  that 
the  city  "could  and  should  make  a  special  provision  to 
meet"  the  claims  for  water  rent    The  only  other  reference 
to  this  case  is  found  in  the  closing  paragraph  of  the  opin- 
ion, to  the  effect  that  it  "settles  the  question"  that  the  pro- 
vision giving  the  city  authority  to  levy  any  other  tax  or 
si)ecial  assessment  authorized  by  law  "does  not  apply  to 
claims  for  furnishing  water  to  a  municipality."     Then, 
says  the  opinion,  "if  we  are  correct  in  our  conclusion  that 
we  may  look  beyond  these  judgments  to  the  claims  on 
which  they  are  founded,  it  then  follows  that  the  judgment 
of  the  district  court  denying  this  writ  was  right."     If, 
however,  the  judgments  could  be  paid  out  of  the  general 
fund  to  the  extent  of  the  deficiency  in  the  special  fund; 
then  upon  the  authority  of  the  case  of  Da/W8on  County  r. 
Clark  J  58  Neb.,  756,  the  court  tacitly  admits,  we  would  be 
entitled  to  the  writ.    Thus  it  is  clear  that  this  court,  upon 
the  authority  of  the  WaJioo  Case^  has  assumed  that  the 
payment  of  the  claims  underlying  the  judgments  can  only 
be  made  from  the  special  seven-mill  levy  and  can  not  be 
made  from  the  general  fund,  as  we  have  above  stated  to  be 
the  fact, — an  assumption,  however,  which  we  shall  show 
to  have  been  unwarranted. 

In  the  Walwo  Case  no  judgments  had  been  rendered  and 
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a  mandamus  was  asked  to  compel  the  levy  of  a  special  tax 
to  pay  hydrant  rentals  in  excess  of  the  seven-mill  levy  pro- 
vided for  the  "water  fund."    The  relator  contended,  among 
other  things,  that  under  subdivision  2  of  section  69  of  the 
act  of  1879  (organizing  municipal  corporations),  in  alP 
its  forms  and  amendments,  the  city  was  authorized  "to  levy 
any  other  tax  or  special  assessment  authorized  by  law," 
and  that  it  therefore  could  and  should  make  a  special  pro- 
vision to  meet  this  contract.    The  most  that  can  be  claimed 
from  this  decision  is  that  there  is  no  special  assessment 
"authorized  by  law"  to  be  levied  for  the  payment  of  an 
unliquidated  claim  against  the  city  for  hydrant  rentals, 
beyond  the  seven-mill  levy  provided  by  statute.    In  other 
words,  under  the  provision  of  the  statute  a  specific  levy  for 
the  payment  of  the  hydrant  rentals  is  limited  to  seven 
mills,  and  a  specific  levy  beyond  this  amount  will  not  be 
enforced.    This  is  the  full  scope  of  the  decision,  and,  within 
its  scope,  it  is  probably  not  out  of  harmony  witt  the  de- 
cision of  the  supreme  court  of  the  United  States  in  United 
States  V.  County  of  Maeon,  99  U.  S.,  582,  which  we  will 
call  the  Huidekoper  Case^  cited  and  followed  as  an  au- 
thority in  the  opinion  above,  and  quite  an  extensive  line  of 
authorities  of  that  court  involving  the  identical  questions 
raised  in  the  Huidi'Jcopcr  Case,  beginning  with   United 
States  V.  County  of  Clark,  96  U.  S.,  211,  and  running  down 
through  the  HuideJcoper  Case  to  the  latest  expressions  of 
that  august  body.    But  neither  the  Huidekoper  Case^  nor 
any  of  the  other  cases  included  in  that  line  of  authorities, 
are  authority  for  the  decision  ultimately  announced  by 
this  court,  as  a  close  analysis  of  those  cases  makes  mani- 
fest.  And  unless  these  cases  are  to  be  accepted  in  part  and 
rejected  in  part,  this  court  must  retract  much,  if  not  all, 
that  is  said  in  the  opinion  herein. 

The  opinion  in  the  Wahoo  Case  does  not  hold  that  the 
water  company  was  not  entitled  to  collect  from  the  city  a 
remuneration  for  water  furnished  in  excess  of  the  seven- 
mill  levy.  If  it  did,  it  would  stand  alone  for  that  pr()i>o8i- 
tion  and  opposed  to  all  other  authorities.    It  only  holds 
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that  the  provision  of  subdivision  2  of  section  69  of  the  act 
of  1879,  giving  power  "to  levy  any  other  tax  or  special 
assessment  authorized  by  law,"  does  not  give  the  power 
to  levy  a  special  additional  tax  to  pay  for  water  supply 
when  the  claim  for  payment  for  such  water  is  unliquidated 
and  not  in  the  form  of  a  judgment.  And,  as  we  understand 
the  opinion,  the  court  takes  its  position  for  the  reason,  in 
part,  that  the  legislature  has  expressly  limited  the  tax 
which  may  be  specially  levied  to  pay  for  water  to  seven 
mills  on  the  dollar,  and  that  the  general  power  to  con- 
tract for  water  is,  by  this  special  provision,  cut  off  from 
carrying  with  it  a  power  to  levy  taxes  in  an  indefinite 
amount  to  meet  the  obligations  of  the  contract,  which,  but 
for  the  imitation,  would  be  attached  to  this  broad  power 
to  contract.  Had  this  limitation  not  been  placed  in  the 
act,  we  believe  we  can  say,  without  fear  of  contradiction, 
that  this  court  would  have  held  that  the  city  had  the  power 
and  was  in  duty  bound  to  levy  the  tax,  even  without  re- 
gard to  the  provisions  of  said  subdivision  2.  But,  had  the 
fact  been  that  the  ten-mill  levy  for  general  purposes  had 
not  been  levied,  and  had  the  record  so  shown,  we  believe 
this  court  would  have  held  the  water  company  entitled  to 
have  the  entire  ten  mills  levied  in  order  that  it  might  col- 
lect its  deficiency  out  of  that  fund.  Such  is  the  universal 
holding  of  all  other  courts,  and  such  is  particularly  held 
in  the  Huidekoper  Case  upon  which  the  ultimate  decision 
in  the  case  at  bar  is  based.  And  our  statute  is  stronger  in 
favor  of  relator's  contention  than  is  the  Missouri  statute, 
upon  which  the  Huidekoper  decision  is  grounded. 

Our  statute  does  not  limit  the  payment  for  water  to  the 
revenue  obtained  from  the  seven-mill  levy,  but  merely  pro- 
vides that  this  special  levy  shall  be  made  and  the  collec- 
tions therefrom  retained  in  a  fund  known  as  "wat^er  fund," 
— ^in  other  words,  that  this  special  levy  shall  stand  as  a 
special  security.  But  it  further  expressly  provides — ^sub- 
division 15  of  section  69,  article  1,  chapter  14 — that  this 
levy  shall  be  "in  addition  to  the  sum  authorized  to  be 
levied  under  subdivision  one"  (ten  mills  for  general  pur- 


Voii.  3]  .tANUARY  TERM,  1902.  273 

State  y.  Royse. 

poses ),r— in  other  words,  that  the  water  company  may  look 
to  this  general  fund  for  the  payments  due  for  hydrant 
rentals  as  well  as  to  the  special  fund. 

It  would  seem  that  Mr.  Huidekoper  was  in  doubt  as  to 
his  rights  and  therefore  brought  one  action  to  secure  a 
special  levy  to  pay  his  entire  judgment  and  another  to 
secure  a  warrant  ui)on  the  treasurer  of  the  county  for  the 
payment  of  this  judgment  out  of  the  general  fund.  The 
court  held  he  was  not  entitled  to  the  special  levy,  but  that 
he  was  entitled  to  a  warrant  upon  the  general  funds  of 
the  county  for  the  payment  of  his  entire  judgment  And 
why  this  distinction?  For  a  distinction  without  an  ulti- 
mate difference  it  must  needs  be  considered.    Because 

"We  have  not  been  referred  to  any  statute  which  gives  a 
judgment  creditor  any  right  to  a  levy  of  taxes  which  ho 
did  not  have  before  the  judgment.  The  judgment  has  the 
effect  of  a  judicial  determination  of  the  validity  of  his 
demand  and  of  the  amount  that  is  due,  but  it  gives  him  no 
new  rights  in  respect  to  the  means  of  payment." 

Here  is  the  distinction:  The  judgment  gave  no  new 
right  in  respect  to  the  means  of  payment.  And  there  was 
no  statute  to  give  that  new  right.  But  in  our  state  article 
6  of  chapter  77  does  give  a  new  right  with  respect  to  the 
means  of  payment 

The  whole  burden  of  the  opinion  in  the  first  Huidekoper 
Case  is  that  there  is  no  statute  giving  the  county  a  right  to 
levy  a  tax  beyond  one-half  of  1  per  cent,  and  one-twentieth 
of  1  per  cent  The  right  to  payment  in  full  is  at  all  times 
admitted,  even  to  payment  from  the  general  fund  to  cover 
the  deficit  in  the  special  one.  Now  the  fact  is  that  we  do 
have  a  "statute  which  gives  a  judgment  creditor"  a  "right 
to  a  levy  of  taxes  which  he  did  not  have  before  the  judg- 
ment," and  we  may  fairly  presume  it  was  enacted  to  cover 
just  such  cases  as  this  and  prevent  financial  embarrass- 
ment of  a  municipality  through  the  depletion  of  its  general 
fand. 

We  presume  this  court  will  follow  the  Huidekoper  Gasef<, 

both  because  thev  state  the  law  as  laid  down  by  all  other 
22 
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courts  and  because  it  is  on  record  in  this  case  as  regarding 
the  first  as  the  leading  case  upon  this  proposition.  Let 
their  doctrine  then  be  granted.  This  relator  is  entitled 
to  a  warrant  upon  the  general  funds  of  the  city  of  Broken 
Bow  for  the  payment  of  the  judgments  herein  involved, 
and  this  court,  upon  mandamus  proceedings,  would  order 
the  waiTant  drawn.  Upon  being  possessed  of  that  warrant 
he  could  apply  to  the  treasurer  for  its  payment  and  suffi- 
cient funds  not  being  on  hand  therefor,  as  the  record  herein 
shows,  the  treasurer  must  register  the  warrant  and  by  the 
mandate  of  section  1  of  chapter  93  of  the  Compiled  Stat- 
utes of  Nebraska,  enacted  in  1871,  prior  to  the  establish- 
ment of  the  Broken  Bow  waterworks,  the  treasurer  must 
pay  this  warrant  prior  to  any  subsequently  presented.  The 
result  is  apparent — a  bankrupt  treasury  and  nothing  with 
which  to  pay  the  running  expenses  of  the  city  perhaps  for 
years  to  come. 

Article  6  of  chapter  77  of  the  Compiled  Statutes  per- 
mits of  the  obviation  of  just  this  difficulty,  by  providing 
that  whenever  "any  judgment  shall  be  obtained  in  any 
court  of  competent  jurisdiction  *  *  ♦  for  the  payment  of  a 
sum  of  money  against  *  ♦  ♦  any  municipal  corporation, 
♦  ♦  *  it  shall  be  the  duty  of  the  *  *  *  city  council  *  *  *  to 
make  provisions  for  the  prompt  payment  of  the  same''  and 
that  upon  application  thert^for  mandamus  shall  issue  to 
compel  a  levy  of  a  sufficient  tax  to  pay  such  judgment. 
Just  this  statute  is  what  was  missing  in  the  Huidekoper 
Ca^e  and  for  want  thereof  the  court  felt  its  inability  to 
order  the  tax  levied. 

The  levy  of  taxes  by  a  municipality  is  a  power  which 
it  can  exercise  only  by  virtue  of  its  delegation  by  the  legis- 
lature. Just  so  far  as  the  legislative  act  permits  it  to  go 
it  can  go,  and  no  farther.  If  it  has  not  been  empowere<l 
by  the  legislature  to  levy  for  the  payrtient  of  hydrant 
rentals  a  tax  in  excess  of  the  ten-mill  and  seven-mill  levies, 
then  it  can  go  no  further.  Just  this  was  the  condition  in 
the  HxUdekoper  Case^  as  expressed  clearly  in  the  opinion, 
and,  there  being  no  statute  granting  the  power  to  levy  for 
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the  payment  of  judgments  in  addition  to  the  one-half  of  1 
per  cent,  for  general  purposes  and  one-twentieth  of  1  per 
cent,  for  the  paymort  of  the  bonds  and  interest  thereon, 
the  court  could  not  compel  that  which  the  county  had  no 
power  to  do.  The  clearly  expressed  doctrine  of  the  Hnide- 
Jcoper  Case  would  have  compelled  that  court,  had  a  case 
involving  the  facts  of  Dawson  Comity  v.  Clark,  58  Neb., 
756,  come  before  it,  to  declare  its  inability  to  enforce  a  levy 
for  the  payment  of  all  the  judgments.  And  this  very  doc- 
trine was  recognized  by  this  court  in  the  Dawson  County 
Case  when  it  discriminated  between  the  judgments  against 
the  city  of  Lexington  and  those  against  school  district  No. 
!•  The  levy  for  the  payment  of  the  judgments  rendered 
against  the  city  was  sustained  on  the  theory  that  the  power 
to  levy  a  tax  to  pay  any  and  all  judgments  as  granted  by 
article  6  of  chapter  77,  was  not  limited  in  amount  by  sub- 
division 1  of  section  69,  article  1,  chapter  14,  but  was  ex- 
pressly recognized  by  subdivision  2  thereof  ("to  levy  any 
other  tax  *  ♦  *  authorized  by  law"),  while  that  for  the 
payment  of  the  judgments  against  the  school  district  was 
annulled  on  the  theory  that  whereas  article  6  of  chapter 
77  gave,  in  terms,  the  power  to  make  the  levy,  section  11, 
subdivision  2  of  chapter  79  (which  must  be  considered  as 
part  of  the  same  act  and  construed  in  harmony  with  it) 
limited  the  amount  of  that  levy  to  twenty-five  mills,  which 
had  already  been  levied.  The  judgment  against  the  school 
district  was  as  valid  and  binding  as  that  against  the  city 
of  Lexington  and  the  equity  of  the  former  was  equal  to 
that  of  the  latter.  But  the  court  was  bound  by  the  statute 
to  grant  justice  to  the  one  party  and  deny  it  to  the  other. 
It  is  thus  clearly  apparent  that  the  supreme  court  of  the 
United  States  in  the  Huidekoper  Case  took  the  exact  posi- 
tion which  this  court  did  in  the  Dawson  County  Case  with 
resi>ect  to  the  judgments  against  the  school  district,  and 
for  the  very  same  reason, — the  limitation  by  legislative 
act  upon  the  power  to  make  the  levy;  and  it  is  further 
clearly  apparent  that  had  there  been  in  Missouri  a  statute 
similar  to  article  6  of  chapter  77  and  subdivision  2  of  sec- 
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tion  69,  article  1  of  chtapter  14,  the  mandamus  prayed  in 
the  Huidekoper  Case  would  have  been  granted. 

Under  the  statute  governing  cities  of  the  class  of  Broken 
Bow  a  levy  of  over  ten  mills  is  impossible  to  meet  claims 
properly  payable  out  of  the  general  fund.  If  at  any  time 
there  be  claims  beyond  that,  prospective  or  allowed,  some 
of  those  claims  must  wait.  This  is  not  because  of  any 
justice  in  the  matter,  but  because  the  taxing  powers  are 
absolutely  limited  by  legislative  decree.  But  parlies  hav- 
ing the  claims  may  put  them  in  judgment  and  though  they 
exceed  a  hundred-fold  in  amount  the  ten-mill  levy,  the  city 
is  then  empowered  to  levy  a  tax  for  their  payment.  This 
is  the  decision  in  the  Davoson  County  Ca^e  and  is  un- 
doubtedly correct.  You  may  not  have  a  tax  levied  to  pay 
a  claim  properly  payable  out  of  the  general  fund,  but  as 
soon  as  that  claim  is  in  judgment  you  may  have  the  levy 
made,  and  neither  this  court  nor  any  other  court  of  which 
we  are  aware,  when  such  question  has  been  raised,  has 
been  embarrassed  by  any  apparent  inconsistency,  or  felt 
called  upon  to  go  back  of  the  judgments,  ascertain  the  na- 
"^  ture  of  the  original  claims  and  hold  that  "the  judgments 
partake  of  the  character  of,  and  are  governed  by  the  same 
rules  of  limitation  as  the  original  claims  upon  which  they 
are  based,"  until  the  decision  in  the  case  at  bar.  This 
apparent  inconsistency  is  not  real, — or  at  least  is  not 
based  in  the  allowance  of  a  greater  right  upon  the  acquire- 
ment of  judgment  If  there  is  any  inconsistency,  it  is  in 
not  allowing  the  levy  for  the  whole  amount  due  even  before 
the  claim  reaches  judgment.  This  is  not  fair  and  hardly 
squares  with  our  ideas  of  honesty.  It  is  excused,  if  at  all, 
on  the  ground  that  the  person  dealing  with  the  municipal- 
ity is  bound  to  know  the  law  and  having  been  advised,  in- 
ferentially  or  in  fact,  that  the  municipality  has  but  a  cer- 
tain fund  from  which  to  pay,  takes  his  chances  on  both 
the  good  judgment  and  honesty  of  those  in  control  of  the 
affairs  of  the  municipality.  But  the  legislature  has  said 
by  article  6  of  chapter  77  that  there  is  a  limit  to  the  risk 
thus  taken  by  those  dealing  with  a  municipality;  that  it, 
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like  an  indiyidnal,  must  ultimately  do  the  right  thing; 
that  if  it  be  intentionally  dishonest  by  incurring  obliga- 
tions beyond  its  present  capacity  to  pay,  or  if  it  be  con- 
structively dishonest,  through  lack  of  proper  business 
methods  or  open  prodigality,  it  shall  ultimately  pay,  and 
those  dealing  with  it  shall  not  ultimately  suffer;  and  by 
said  article  has  further  said  that  the  citizens  of  the  muni- 
cipality shall  not  suffer  from  these  dishonest,  loose  or  im- 
provident acts  by  having  its  treasury  depleted  in  the  settle- 
ment of  old  scores  out  of  the  ten-mill  levy  and  left  with 
nothing  with  which  to  pay  the  absolutely  necessary  current 
expenses  of  its  government.  And,  as  we  have  said  above, 
as  warrants  must  be  paid  in  the  order  of  their  presentment, 
just  this  depletion  of  the  treasury  and  wreck  of  the  munic- 
ipality would  ofttimes  ensue  were  it  not  for  this  salutary 
provision  of  the  statute.  But  the  principle  and,  through  all 
the  cases  except  the  one  at  bar,  the  fact  remain,  that  it  is 
not  the  supposed  view  of  the  legislators,  but  the  statute 
Itself,  which  must  determine  the  power  and  the  duty  of  the 
municipal  officers. 

Now  the  statute  does  not  say  that  a  tax  shall  be  levied 
to  pay  some  judgments  and  not  others,  but  that  it  shall 
be  levied  to  pay  "any  judgment"  "whenever"  it  "shall  be 
obtained  in  any  court  of  competent  jurisdiction."  This 
relator  has  a  judgment.  It  was  obtained  in  a  court  of  com- 
petent jurisdiction.  What  right  has  this  court  to  say: 
'Tl  es,  but  it  shouldn't  have  been  rendered" ;  or  "Yes,  but 
yon  couldn't  have  collected  it  while  it  was  only  a  claim, 
and  you  shall  not  collect  it  now  just  because  it  is  in  the 
form  of  a  judgment." 

Three  statutes  must  be  considered  in  the  study  of  this 
question : 

!•  Subdivision  1,  section  69,  article  1,  chapter  14,  Com- 
piled Statutes  of  1887,  which  gave  the  right  to  the  city 
of  Broken  Bow  to  levy  taxes  to  the  amount  of  ten  mills  on 
the  dollar  valuation  for  general  revenue  purposes  and  any 
other  tax  Or  special  assessment  authorized  by  law. 

II.  Subdivision  15  of  the  same  section,  article  and  chap- 
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ter,  which  gave  the  city  a  right  to  levy  a  special  tax  to  pay 
for  water  furnished  such  city  not  to  exceed  seven  mills  on 
the  dollar  in  any  one  year. 

III.  Section  2,  article  6,  chapter  77  of  the  Compiled 
Statutes,  which  made  it  the  duty  of  the  city  to  make  pro- 
visions for  the  prompt  payment  of  any  judgment  against 
it  by  levying  a  sufficient  tax  to  pay  such  judgment,  provid- 
ing the  amount  raised  for  ordinary  purposes  was  insuffi- 
cient to  pay  the  judgment  and  also  cover  the  general 
expenses. 

These  provisions  provide  for  the  payment  of  a  claim 
in  any  one  of  three  forms  which  such  claim  may  take.    In 
the  first  place,  the  claim  of  the  waterworks  company  was 
to  be  paid  from  the  ten  mills  levied  for  general  revenue 
purposes  provided  the  amount  levied  was  sufficient  for  all 
purposes.    If  it  was  insufficient,  then,  if  there  was  a  law 
authorizing  the  levying  of  a  tax  or  special  assessment  for 
the  payment  of  this  claim,  the  city  might  levy  and  collect 
such  tax.     The  second  provision  of  the  statute  quoted 
above  was  such  a  law.     So  the  city  of  Broken  Bow  had 
power  to  levy  a  tax  of  seven  mills  to  be  used  exclusively  in 
the  payment  of  the  claim  of  the  Broken  Bow  Waterworks 
Company.    This  tax  proved  to  be  insufficient,  but  the  city 
was  powerless  to  increase  it  unless  there  was  another  law   ' 
authorizing  another  tax  or  special  assessment    The  third 
statute  quoted  above  furnished  the  necessajpy  authority 
providing  the  claim  was  put  in  judgment,  for  that  statute 
authorized  a  tax  for  the  payment  of  any  judgment  against 
the  city.    Thus  the  provisions  are  complete  for  the  pay- 
ment of  entire  claims  held  against  the  city  and  at  the  same 
time  they  provide  safeguards  against  fraudulent  claims 
being  allowed  and  paid.    The  legislature  thought  ten  mills 
would  be  sufficient  to  provide  for  the  general  expenses  of 
the  city.    Then  it  thought  it  would  be  a  fair  arrangement 
to  provide  a  special  seven-mill  tax  for  water  supply,  and 
in  case  this  would  not  be  sufficient  it  was  willing  to  pay  for 
all  the  water  necessary,  but  it  wisely  provided  that  before 
more  than  seven  mills  should  be  levied  the  courts  should 
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pass  upon  the  validity  of  the  claims.  It  seems  to  us  that 
these  three  statutes  taken  together  Jn  their  order  of  pro- 
gression make  the  question  involved  herein  clear  of  so- 
lution. 

After  a  claim  has  been  reduced  to  judgment,  it  seems 
absurd  to  go  behind  that  judgment  and  look  to  the  claim 
upon  which  it  is  based  and  apply  the  statute  regulating 
the  tax  to  be  levied  to  pay  that  claim,  when  there  is  also 
a  statute  giving  the  right  to  have  another  and  a  greater  tax 
levied  to  pay  the  judgment  itself. 

The  opinion  of  the  learned  commissioner  in  this  case 
asserts  that  the  conclusion  reached  denying  relator's  right 
to  mandamus  is  not  in  conflict  with  the  principles  an- 
nounced in  the  Daicson  County  Case^  because  the  claims 
forming  the  basis  of  the  judgments  therein  involved  were 
themselves  payable  from  the  general  revenue  fund  of  the 
city.  This  is  clearly  erroneous.  The  claims  upon  which 
the  judgments  in  the  Daicson  County  Case  were  founded 
were  payable  only  out  of  the  ten-mill  levy  for  general  pur- 
poses. Their  source  of  payment,  then,  was  as  much  a 
limited  one  as  it  is  claimed  is  that  of  the  claims  underly- 
ing the  judgments  at  Lssue  herein,  and,  if  the  decision 
herein  is  correct,  the  judgments  rendered  upon  the  claims 
involved  in  the  Dawson.County  Ca^c  were  payable  only  out 
of  that  ten-mill  levy.  But  the  Dawson  County  Case  per- 
mitted the  ten-mill  levy  to  be  exceeded  for  their  payment, 
— because  of  the  provision  of  article  6,  chapter  77.  There 
is  no  diflference  in  principal  between  the  two  cases.  If  you 
may  look  behind  these  judgments,  you  should  have  looked 
behind  tlie  Daicson  County  judgments.  If  you  limit  the 
payment  of  these  to  a  seven-mill  tax,  you  should  have 
limited  those  to  a  ten-mill  tax.  If  the  decision  in  the 
Dawson  County  Case  is  right,  the  decision  in  this  case  is 
wrong. 

But,  under  the  statement  in  the  opinion,  we  have  the 
right  to  assume,  that  had  the  judgments  in  the  case  at  bar 
been  regarded  as  payable  out  of  the  general  revenue  fund 
of  the  city,  the  learned  commissioner  and  this  court  would 
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have  lield  that  this  relator  is  entitled  to  the  mandamus 
prayed.  That  he  is  entitled  to  payment  from  the  general 
fund  is  held  and  made  absolutely  clear  in  the  following 
authorities:  United  tStates  v.  County  of  Clark,  96  U.  S., 
211;  JTnoo?  County  v.  United  States,  109  U.  S.,  229;  United 
States  V.  Knox  County,  51  Fed.  Rep.,  880;  Macon  County 
V  Huidckoper,  134  U.  S.,  at  page  336;  Town  of  Darling- 
ton V.  Atlantic  Trust  Co.,  78  Fed.  Rep.,  596 ;  Atlantic  Trust 
Co.  V,  Town  of  Darlington,  63  Fed.  Rep.,  76;  Ft.  Madison 
Water  Co.  v.  City  of  Ft.  Madison ,  110  Fed.  Rep.,  901 ;  Cres- 
ton  Waterworks  Co.  v.  City  of  Creston,  101  la.,  694. 

G.  L.  Gutterson,  A.  R.  Humph/i-ey  and  H.  M.  Sinclair, 
contra. 

The  proposition  contended  for  by  our  opponents  is  that 
the  debt  is  merged  in  the  judgment  and  no  inquiry  can  * 
now  be  made  as  to  the  grounds  upon  wliich  the  debt  was 
founded.    This  is  for  the  obvious  purpose  of  avoiding  the 
limitation  provided  by  statute. 

This  statute,  is  subdivision  15  of  section  69  of  chapter 
14,  Compiled  Statutes  of  1887,  chapter  12,  Laws  of  1887, 
which  provides  that  the  city  may  levy  a  tax  "to  pay  for 
water  furnished  such  city  or  village  under  contract,  to  an 
amount  not  exceeding  seven  mills  on  the  dollar  in  any  one 
year." 

In  State  v.  City  of  Wahoo^  62  Neb.,  40,  this  court  held 
that  rental  of  hydrants  is  "an  agreement  to  supply  water" 
within  the  meaning  of  the  statute. 

That  case  also  settled  another  import^mt  question,  and 
that  is  that  this  act  expressly  limits  the  tax  that  may  be 
levied  to  pay  on  a  contract  for  water. 

The  statute  in  force  at  the  time  of  making  the  contract 
is  the  law  that  governs.    State  v.  City  of  Kearney,  49  Neb., 

325. 

On  the  doctrine  of  merger  Mr.  Freeman,  in  his  work  on 
Judgments  [4th  ed.],  section  215,  says: 

"The  entry  of  a  judgment  or  decree  establishes  in  the 
most  conclusive  manner  and  reduces  to  the  most  authentic 


Vol.  3]  JANUARY  TERM,  1902.  281 

State  V.  Royse. 

form  that  which  had  hitherto  bfeen  unsettled,  and  which 
had,  in  all  probability,  depended  for  its  settlement  upon 
destructible  and  uncertain  evidence.  The  cause  of  action 
thus  established,  and  permanently  attested  is  said  to  merge 
into  the  judgment  establishing  it,  upon  the  same  principle 
that  a  simple  contract  merges  into  a  specialty.  Courts,  in 
order  to  give  a  proper  and  just  effect  to  a  judgment,  some- 
times look  behind,  to  see  upon  what  it  was  founded,  just  as 
they  would,  in  construing  a  statute,  seek  to  ascertain  the 
occasion  and  purpose  of  its  enactment." 

Again,  in  section  244,  he  says : 

"The  law  of  merger  as  applied  to  judgments  does  not 
forbid  all  inquiry  into  the  nature  of  the  cause  of  action. 
•  *  *  And  whenever  justice  requires  it,  judgments  will 
generally  be  construed,  not  as  a  new  debt,  but  as  an  old 
debt  in  a  new  form." 

In  Dofuild  V.  Kelt,  111  Ind.,  1,  11  N.  E.  Rep.,  782,  the 
court,  after  citing  numerous  cases  in  support  of  this  doc- 
trine, said:  "These  cases  do  not  create  a  new  principle; 
they  merely  apply  an  old  one,  for  it  has  long  been  the  law 
that,  wherever  justice  requires  it,  a  judgment  will  be  ad- 
judged to  be  an  old  debt  in  a  new  form,  and  will  not  be 
regarded  as  creating  a  new  debt"  Owens  v.  BowiCj  2  Md., 
457;  Wynum  v.  Mitchell,  1  Cow.  [N.  Y.],  316;  Clark  v. 
fowling,  3  N.  Y.,  216 ;  Madison  Township  v.  Dunkle,  16  N. 
E.  Bep.  [Ind.],  593;  Carit  v.  Williams,  74  Cal.,  183,  15 
Pac.  Bep.,  751;  InUa/y  v.  Carpenter y  14  Cal.,  at  page  177; 
Murphy  v.  Ma/rming,  134  Mass.,  488 ;  Howland  v.Ca/rson,  28 
Ohio  St.,  625;  Homer  v.  Spelman,  78  111.,  206;  Simpson  v. 
Simpsofiy  80  N.  Car.,  332;  Wade  v.  Clark,  52  la.,  158. 

Here  are  contractual  rights  that  are  threatened.  Nobval, 
J.,  in  speaking  for  the  court  in  State  v.  City  of  Kearney, 
supra,  said :  "The  legislature  could  no  more  diminish  the 
rate  of  taxation  to  pay  for  water  supply,  as  to  existing 
contracts,  than  it  could  increase  the  rate  for  that  purpose. 
In  ^ther  case  such  legislation  would  impair  contractual 
rights,  which  is  inhibited  by  the  constitution."  This  con- 
stitutional provision  is  as  binding  on  the  courts  as  it  is  on 
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the  legislative  department  of  government  The  people  of 
this  city  contracted  with  this  water  company  to  give  it 
seven  mills  on  the  dollar  of  all  property  listed  for  taxa- 
tion in  each  year  for  water  furnished  the  city,  and  no  more. 
These  are  the  terms  to  which  it  agreed.  Why  should  it  not 
be  bound?  If  in  its  greed  it  has  attempted  to  overreach 
this  contract,  why  should  it  not  be  repulsed  by  the  "strong 
arm  of  the  law"?  There  would  be  no  object  attained  in 
looking  behind  the  judgment  and  adjudging  it  to  be  the  old 
debt  if  the  law  which  governs  the  old  debt  is  not  applied 
to  it.  That  the  court  may  do  this  is  the  reason  that  it  looks 
behind  the  judgment.  'If  this  judgment  is  the  old  debt,  it  is 
necessarily  the  same  debt  that  existed  before  judgment. 
Then  the  sole  question  here  is,  what  was  the  law  that  gov- 
erned this  debt  before  the  judgments?  In  the  solution  of 
this  question  the  Datcsorv  County  Case  sheds  no  light  It, 
therefore,  has  no  place  in  this  inquiry. 

In  the  Iowa  case.  Ft.  Madison  Water  Go.  v.  City  of  FU 
Madison,  110  Fed.  Rep.,  901,  the  court  construed  the  Iowa 
statute  and  said:  "In  my  judgment,  section. 643  creates 
a  fund  to  be  applied  on  the  contract  price,  and  not  in  ex- 
tinguishment of  the  contract  price."  This  section  is  set  out 
in  the  relator's  brief  on  page  32. 

In  United  States  v.  County  of  Clark,  the  court  said: 
"There  is  no  provision  in  the  act  that  the  proceeds  of  the 
special  tax  alone  shall  be  applied  to  the  payment  of  tlie 
bonds.  None  is  expressed,  and  none,  we  think,  can  be 
fairly  implied." 

These  excerpts  clearly  indicate  the  grounds  of  the  de- 
cision in  each  case.  That  is,  the  special  tax  was  not  a 
limitation  in  either  statute.  In  other  words,  these  courts 
in  construing  these  respective  statutes  concluded  that  the 
special  tax  was  not  intended  by  the  legislature  to  be  the 
only  fund  out  of  which  payment  should  be  made.  As  said 
by  Judge  Strong  in  the  Clark  County  Case:  "It  is  no 
uncommon  thing  in  legislation  to  provide  a  particular  fund 
as  additional  security  for  the  payment  of  a  debt.'*  In 
short,  these  courts  were  construing  statutes  foreign  from 
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the  one  involved  in  this  lawsuit,  and  not  laying  down 
principles  of  law  "to  guide  our  footsteps.'^  But  however 
this  may  be,  this  court  has  construed  the  statute  under 
consideration,  and  has  held  it  to  be  one  of  limitation. 
i^tate  V.  City  of  Kearney,  49  Neb.,  325;  State  r.  City  of 
Wahoo,  62  Neb.,  40. 

OtJ)HAM,  C. 

The  former  opinion  in  this  case  is  reported  a'nte,  page 
262,  and  in  91  N.  W.  Rep.,  559.  The  case  is  fully  stated  in 
the  original  opinion,  and  a  rehearing  was  granted  that  we 
might  further  examine  the  conclusion  reached  at  the  fii*st 
hearing,  that  in  determining  the  want  of  original  power  to 
enter  into  a  contract  by  the  officers  of  a  municipality  a 
judgment  rendered  on  the  contract  should  be  treated  as  an 
audited  claim  partaking  of  the  nature  of  the  contract  on 
which  it  was  rendered  and  not  as  a  new  cause  of  action. 

We  are  urged  to  re-examine  this  conclusion  on  the  hy- 
pothesis that  subdivision  15,  section  69,  chapter  14,  Com- 
piled Statutes  of  1887,  is  an  additional  grant  of  power  to 
the  city  council  to  levy  taxes  for  water  supply  and  hydrant 
rentals  and  not  a  limitation  on  such  power.  This  conten- 
tion, however,  flies  in  the  teeth  of  the  construction  of  this 
section  of  the  statute  by  this  court  in  State  v.  City  of 
Kearney,  49  Neb.,  325,  and  State  v.  City  of  Walwo,  62 
Neb.,  40.  In  each  of  these  cases  it  was  held  that  the  pro- 
visions of  section  69,  supra,  are  a  limitation  on  the  power 
of  a  city  council  which  enters  into  each  contract  for  water 
supply. 

We  are  asked  to  re-examine  and  depart  from  the  doc- 
trine of  United  States  v.  County  of  Macon,  99  U.  S.  at  page 
591,  25  L.  Ed.,  331,  relied  ui)on  to  support  the  conclusion 
reached  at  the  former  hearing,  because  the  facts  of  this 
caBe  take  it  without  the  reason  of  the  rule  there  established 
and  bring  it  within  the  rule  laid  down  in  United  States  v. 
County  of  Clark,  96  U.  S.,  211,  and  also  in  Ft,  Madison 
Water  Co.  V.  City  of  Ft.  Madison,  110  Fed.  Rep., 901.  Neither 
of  these  cases  denies  the  right  to  look  beyond  a  judgment 
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against  a  municipality  to  the  cause  of  action  on  which  it  is 
based  for  the  purpose  of  determining  the  want  of  original 
authority  to  enter  into  the  contract.  The  special  taxes  pro- 
vided for  by  the  statutes  construed  in  each  of  these  cases 
were  held  to  be  an  additional  grant  of  power  to  provide  "a 
particular  fund  as  additional  security  for  the  payment  of  a 
debt"  and  not  as  limitations  on  the  power  to  enter  into 
the  various  contracts.  Whereas  in  the  case  of  United 
States  V.  County  of  Macotiy  supra,  the  Missouri  statute  was 
held  to  be  a  limitation  on  the  power  of  the  county  authori- 
ties to  enter  into  the  contract,  or  as  was  said  by  the  learned 
chief  justice  in  this  case,  the  difficulty  lay  "in  the  want  of 
original  power."  "We  have,"  he  says,  "no  power  by  man- 
damus to  compel  a  municipal  corporation  to  levy  a  tax 
which  the  law  does  not  authorize.  We  can  hot  create  new- 
rights  or  confer  new  powers.  All  we  can  do  is  to  bring 
existing  powers  into  operation." 

We  therefore  conclude,  as  the  officers  of  the  city  had  no 
original  power  to  enter  into  a  contract  for  the  levy  of  more 
than  seven  mills  for  water  supply,  that  the  former  judg- 
ment is  sound  in  reason  and  fully  supported  by  the  cases 
cited  therein,  and  should  be  adhered  to. 

Barnes  and  Pound,  CO.,  concur. 

Judgment  bblow  reaffiemed. 

Note. — On  February  4,  1904,  a  second  motion  for  a  rehearing,  in  the 
above  cause,  was  overruled  and  rehearing  denied  in  an  opinion  written 
by  HoLcoMB,  C.  J.  This  opinion  is  reported  in  98  N.  W.  Rep.,  459. 
— Refobteb. 
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BUsworth  V.  NeWby. 

ORViiiLB  G.  Ellsworth  bt  al.  v.  Mary  P.  Nbwby  bt  al. 

Filed  Jxjly  X  1902.    No.  11,906. 
f  /  y*/    5/7 

CommlBsioner'B  opinion.    Department  No.  2.  - 

1.  Trial:    Instkuction  on  Issue  Not  Raised  in  Petition:    Evidence  on 

Same  Ibsxte  Admitted  Without  Objection.  Although  evidence 
thereon  may  have  been  admitted  without  objection,  if  ihe  de- 
fendant objects  and  excepts  to  an  instruction  submitting  an  issue 
not  raised  by  the  petition,  and  no  attempt  is  made  to  amend  to 
conform  to  the  proofs,  the  giving  of  such'  instruction  is  error. 

2.  Appeal   and   Error:     Instructions:     Submitting    Question    That 

Gould  Only  Be  Answered  in  One  Wat.  It  is  error  to  submit  to 
the  jury  a  question  upon  which  there  could  be  but  one  finding 
under  the  evidence. 

Error  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs,  J.     Reversed. 

J.  D.  Pope,  for  plaintiffs  in  error. 

William  L.  Netcby,  contra^ 

Pound,  C. 

This  action  was  brought  against  Ellsworth  to  recover 
the  statutory  penalty  for  charging  and  receiving  illegal 
and  excessive  fees  as  justice  of  the  peace.  The  petition 
alleges  overcharges  in  four  items,  namely,  |2  for  two  days' 
attendance  after  the  first  day,  |5.50  for  issuing  eleven 
*snbi)oenas,  fl.70  for  filing  seventeen  papers,  and  f7.30 
fees  of  witnesses.  In  an  instruction  given  by  the  court 
at  the  request  of  plaintiffs,  the  jury  were  directed  to  find 
for  the  plaintiffs  if  more  than  two  continuances  were 
charged  against  them  and  by  them  paid  for.  The  petition 
contains  no  allegation  of  any  overcharge  on  continuances. 
Some  testimony  w^as  introduced  on  this  point  without 
objection.  But  as  defendant  objected  and  excepted  to  the 
instruction  and  no  attempt  was  made  to  amend  so  as  to 
conform  to  the  proofs,  the  instruction  was  clearly  erro- 
neous. A  transcript  of  the  defendant's  docket  and  the 
testimony  of  the  defendant  himself  make  up  substantially 
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all  the  evidence.  We  need  not  go  over  it  in  detail.  The 
chief  point  of  contest  seems  to  have  been  with  reference 
to  the  charges  for  issuing  subpcpnas  and  for  filings.  The 
transcript  shows  merely  that  the  justice  issued  "subpoenas" 
for  a  considerable  number  of  witnesses.  In  consequence 
parol  evidence  was  admissible  to  show  how  many  were  is- 
sued, and  defendant  testified  that  he  issued  the  number 
charged  for  on  his  docket,  issuing  separate  writs  for  the 
reason  that  they  were  applied  for  at  different  times.  There 
is  nothing  to  contradict  this  testimony.  It  was  contended, 
however,  that  many  of  these  subpoenas  were  not  served, 
by  direction  of  the  parties,  so  that  the  justice  had  no 
right  to  file  them  and  charge  for  such  filing.  Upon  this 
point  the  court  charged,  at  the  request  of  plaintiffs,  that 
it  was  not  proper  for  a  justice  to  "write  up  subpoenas  and 
not  issue  them  and  proceed  without  request  of  either  party 
to  file  them  and  make  chargp  for  so  doing,"  and  that  if 
the  defendant  had  done  so  there  should  be  a  verdict  for 
the  plaintiflfs.  This  instruction  is  sound  in  point  of  law, 
but  has  no  basis  in  the  evidence.  The  plaintiffs  intro- 
duced the  transcript  which  showed  that  the  subpoenas  were 
issued.  The  defendant  testified  expressly  that  he  issued 
them  and  delivered  them  to  a  constable  and  that  he  filed 
them  at  the  request  of  Mr.  Newby.  It  is  true  he  said  also 
that  it  was  his  custom  to  file  all  papers  in  causes  pending 
before  him.  But  his  positive  and  direct  statement  that 
Mr.  Newby  asked  him  to  file  these  subpcenas  is  not  con- 
troverted in  any  way.  There  could  have  been  but  one 
finding"  upon  the  question  submitted  by  the  instruction 
quoted  from  and  to  submit  it  to  the  jury  as  anything  call- 
ing for  their  decision  was  clearly  erroneous.  As  this  item 
of  charge  for  filing  papers  was  one  of  the  principal  issues 
on  the  trial  we  cannot  say  that  the  en'or  was  without  pre- 
jiulice.    The  verdict  may  rest  on  this  very  point. 

We  recommend  that  the  judgment  be  reversed  and  the 
cause  remanded. 

Barnes  and  Oldham,  CC,  concur. 

Beversed  and  remanded. 
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Sumner  W.  Burnham  v.  Jeremiah  C.  Meredith. 

Filed  July  1,  1902.    No.  11,987. 

Commissionor's  opinion.    Department  No.  3. 

JkanAgeBf  Measure  of:  Disease  Among  Sheep:  Instructions.  In- 
struction relating  to  the  measure  of  damages  examined  and  ap- 
proved. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.    Affirmed. 

Sauyyer  &  Snelly  for  plaintiff  in  error. 

George  A.  Adams ^  contra. 

DUFFIE,  C. 

The  defendant  in  error  brought  his  action  against  the 
plaintiff  in  error  in  the  district  court  for  Lancaster 
county,  stating  in  his  petition  that  on  the  13th  of  October, 
1897,  he  purchased  from  the  defendant  about  1,000  head 
of  sheep ;  that  at  the  time  of  making  such  purchase  he  had 
no  experience  in  handling  sheep  and  so  notified  the  de- 
fendant, and  also  notified  him  that  he  had  learned  that 
in  this  country  there  was  a  disease  among  sheep  known 
as  the  "scab" ;  that  he  knew  nothing  about  said  disease  or 
how  to  treat  it  or  the  effect  that  it  had  upon  sheep,  and 
that  he  would  not  purchase  said  sheep  unless  the  defend- 
ant would  protect  him  against. said  disease  among  said 
sheep;  that  defendant  thereupon  agreed  with  plaintiff 
that  in  the  event  that  said  disease  known  as  scab  should 
break  out  among  said  sheep  that  he,  the  defendant,  would 
at  once,  upon  notice  of  that  fact,  treat  them  and  cure  them 
of  said  disease  and  would  immediately  send  a  man  who 
was  skilled  in  treating  the  disease  to  treat  and  care  for 
them  so  that  said  disease  would  in  no  way  damage  or  in- 
jure said  sheep;  and  that  he  bought  the  sheep  relying 
upon  said  representations  and  agreement.  His  petition 
further  alleges  that  shortly-after  his  purchase  of  the  sheep 
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they  became  affected  with  the  scab  and  that  he,  being 
ignorant  of  its  treatment,  at  once  notified  the  defendant 
and  asked  him  to  treat  them ;  that  the  defendant  neglected 
to  treat  them  or  to  send  him  a  skilled  man  in  that  busi- 
ness as  he  had  promised  and  agreed,  and  that  being  un- 
able to  treat  them  himself,  and  being  unable,  after  dili- 
gent effort,  to  secure  anyone  else  to  treat  them,  they  were 
damaged  by  said  disease  to  the  extent  of  f  1,500,  for  which 
amount  he  asked  judgment.  The  jury  returned  a  verdict 
for  f500,  upon  which  judgment  was  entered  and  the  de- 
fendant below  has  brought  the  case  by  error  to  this  court 
We  are  hardly  able  to  determine  from  the  petition 
whether  the  plaintiff  intended  to  declare  upon  a  warranty 
against  damage  suffered  by  the  sheep  on  account  of  the 
scab,  or  for  breach  of  contract  on  account  of  the  defend- 
ant's neglect  to  treat  the  sheep  or  to  procure  some  one 
skilled  in  the  treatment  of  that  disease  to  do  so.  In  view 
of  the  eleventh  instruction  of  the  court  we  incline  to  the 
belief  that  the  case  was  tried  upon  the  theory  that  both 
issues  were  presented  and  were  to  be  passed  upon  by  the 
jury.  The  petition  was  not  attacked  for  being  uncertain  or 
indefinite,  nor  does  it  appear  that  any  objection  was  made 
thereto  on  account  of  two  causes  of  action  being  stated  in 
a  single  count,  and  we  will  therefore  have  to  determine 
the  case  on  the  theory  upon  which  it  was  tried  in  the  dis- 
trict court.  The  argument  of  plaintiff  in  error  is  based 
principally  on  his  first  assignment  of  error  which  relates 
to  the  measure  of  damages.  In  its  eleventh  instruction 
the  court  instructed  the  jury  upon  this  question  as  fol- 
lows :  "In  the  event  that  under  the  evidence  and  the  in- 
structions you  find  for  the  plaintiff,  then  you  will  assess 
as  the  amount  of  his  recoverv  the  difference  between  the 
value  of  the  sheep  at  the  time  they  were  dipped  by  the 
plaintiff  and  what  that  value  would  have  been  had  the  de- 
fendant promptly  dipped  them  after  being  notified  that 
they  had  the  scab  if  you  find  that  he  was  so  notified,  unless 
you  should  find  that  the  defendant  agreed  to  hold  the  plain- 
tiff harmless  by  reason  of  the  disease  known  as  the  "scab,'" 
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in  which  event  the  measure  of  plaintiff's  recovery  would 
be  the  difference  between  the  value  of  the  sheep  and  what 
that  value  would  have  been  had  they  not  become  afflicted 
with  said  disease.  On  the  other  hand,  should  you  And  for 
the  defendant  you  will  so  say  by  your  verdict." 

It  seems  to  be  conceded  by  both  parties  that  the  treat- 
ment known  as  "dipping"  will  arrest  the  disease  of  scab 
and  prevent  further  damage  froto  the  disease.    The  plain- 
tiff in  error  insists  that  the  true  measure  of  damages  in 
this  case  is  such  a  sum  as  it  would  reasonably  cost  to 
procure  treatment  of  the  sheep.    We  can  not  agree  with 
this  contention.     There  are  two  reasons  to  urge  against 
it    First:  if  the  plaintiff  in  error  when  notified  that  the 
sheep  were  affected  with  the  scab  did  not  refuse  to  treat 
them  or  to  procure  some  one  to  do  so,  the  defendant  in 
error  had  a  right  to  wait  a  reasonable  time  to  give  him  an 
opportunity  to  perform  his  agreement  before  himself  tak- 
ing steps  to  have  them  treated.    And,  second,  it  is  alleged, 
and  the  proof  is  sufficient  to  support  the  finding,  that  the 
defendant  in  error  did  not  himself  know  how  to  treat  the 
scab  and  after  reasonable  inquiry  and  effort,  could  not 
procure  others  to  perform  that  service.     In  this  state  of 
the  case  we  think  that  the  instruction   announced   the 
proper  rule  of  damage.     We  discover  no  error  in   the 
record  and  therefore  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 

Vai^kia  Janoska,  appellee,  v.  Jane  Pickard  et  al.,  ap- 
pellants. 

Filed  July  1,  1902.    No.  11,989. 

Commissioner's  opinion.    Department  No.  1. 

Mozt§^g9  Foreclosure:  Objections  to  Appraisal:  Bill  of  Exceptioxs 
Quashed:  Review.  Where  bill  of  exceptions  is  quashed,  and 
sheriff's  return  of  sale  of  mortgaged  premises  shows  compliance 
with  the  law,  no  objections  that  appraisal  was  too  low  and  was 
frmndulent,  can  be  considered. 

23 
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Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysoe,  J.     Affirmed. 

John  W.  Cooper^  for  appellants. 

T.  J.  Mahoney  and  J.  A.  C.  Kennedy,  contra. 

Hastings,  C. 

This  is  an  appeal  from  an  order  confirming  the  sale  of 
real  estate  made  in  a  suit  to  foreclose  a  mortgage  upon 
certain  lands  in  Douglas  county.  Objections  were  filed  to 
the  appraisement  on  behalf  of  all  the  defendants  on  the 
following  ground : 

"Because  the  appraisement  made  on  the  date  aforesaid 
is  too  low,  and  far  below  the  real  and  true  market  value 
of  said  real  estate,  so  much  below  the  true  market  value 
thereof  that  a  fraud  has  been  perpetrated  on  the  said  de- 
fendants, and  their  interests  in  said  real  estate  prejudiced 
and  greatly  jeopardized." 

This  objection  was  overruled  by  the  trial  court.  It  seems 
to  have  been  supported  by  certain  affidavits,  which  wei-e* 
attempted  to  be  preserved  in  a  bill  of  exceptions,  but  the 
latter  has  been  quashed.  The  return  of  the  sheriff  shows 
an  "impartial  appraisement  duly  made."  With  the  bill 
of  exceptions  quashed,  there  is  nothing  to  support  the  ob- 
jection and  the  action  of  the  trial  court  must  be  presumed 
correct. 

Appellant's  brief  claims  that  the  appeal  is  taken  from 
the  original  decree  of  foreclosure.  That  decree  was  en- 
tered May  1,  1900;  the  supersedeas  bond  recites  that  the 
api)eal  is  from  the  order  of  confirmation,  and  the  record 
was  tiled  in  this  court  April  12, 1901.  There  w^as  evidently 
iM)  appeal  in  time  from  the  decree  of  foreclosure,  and  it  is 
not  necessary  to  consider  appellant's  claim  in  that  behalf. 

It  is  recommended  that  the  action  of  the  district  court 
be  affirmed. 

Day  and  Kibkpatbiok,  CO.,  concur. 

AFFIBBfED. 
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Patrick  Murray  v.  Samuel  W.  Allerton. 

Filed  July  1,  1902.    No.  12,006. 
Commissioner's  opiniont    Department  No.  2. 

1.  Trial:  Exclusion  of  Witnesses:  Disobey ance  of  Order  by  Witness: 

E2FFECT  on  Party  Calling  Him.  The  fact  that  a  witness  has  dis- 
obeyed an  order  for  the  separation  and  exclusion  of  witnesses 
will  not  operate  to  deprive  the  party  whose  witness  he  is  of  the 
benefit  of  his  testimony  if  such  party  is  himself  without  fault. 

2.  Trial:  Exclusion  of  Witness:    Knowledge  of  Party  of  Disobey  ance 

OF  Order:  Effect.  But  where  the  order  has  been  disobeyed  with 
the  knowledge  or  consent  or  by  the  procurement  of  the  party 
seeking  to  use  the  witness,  the  court  may  in  its  discretion  refuse 
to*admit  the  testimony. 

3.  Appeal  and  Error:    Finding  of  Fault  of  Party  Where  Order  Sep- 

arating Witnesses  Is  Violated.  As  the  trial  court  is  in  a  better 
position  to  pass  on  the  question  how  far  a  party  has  been  at  fault 
in  case  of  violation  of  an  order  separating  witnesses,  this  court 
will  not  interfere  with  its  determination  If  it  may  be  sustained  by 
any  inference  reasonably  deducible  from  the  evidence. 

Error  from  the  district  court  for  Platte 'county.    Tried 
below  before  Grimison,  J.    Affirmed. 

Reeder  d  Albert,  for  plaintiff  in  error. 

B.  C.  Vail,  contra. 

Pound,  C. 

The  sole  question  presented  is  whether  the  trial  court 
eiT€?d  in  refusing  to  permit  one  of  defendant's  witnesses  to 
testify.  At  defendant's  instance,  the  court  had  made  an 
firder  for  the  separation  of  witnesses,  excluding  them  from 
the  court  room  during  the  progress  of  the  trial.  It  ap- 
peared that  the  witness  in  question  had  been  in  the  room 
and  heard  material  portions  of  the  testimony  notwith- 
Htanding  said  order.  While  there  has  been  some  conflict  on 
the  point,  the  rule  generally  recognized  seems  to  be  tliat 
the  violation  of  such  an  order  by  a  witness  will  not  deprive 
the  party,  whose  witness  he  is,  of  the  benefit  of  his  testi- 
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mony,  if  the  party  liiiuaelf  is  without  fault.  1  Thompson, 
Trials,  section  281;  Holder  t\  Ignited  Statrs,  150  U.  S.,  91; 
l^tate  r.  Sumpter,  153  Mo.,  430,  55  S.  W.  Kep.,  76;  State  r. 
Kissock,  111  la.,  690,  83  N.  W.  Rep.,  724.  But  where  the 
order  has  been  disobeyed  with  the  knowledge  or  consent 
or  by  the  procurement  of  the  party  seeking  to  use  the  wit- 
ness, the  court  may  in  its  discretion  refuse  to  admit  the 
testimony.  Mangold  v.  Oft,  63  Neb.,  397,  88  N.  W.  Rep., 
507;  Commonwealth  v.  Crowley,  16^  Mass.,  121,  46  N.  E. 
Rep.,  il5;  Kelly  v.  Atkins,  14  Colo.  App.,  208,  59  Pae.  Rep., 
841.  The  trial  court  is  in  a  much  better  position  to  pass 
on  the  question  how  far  a  party  has  been  at  fault  w^here 
such  an  order  is  violated  than  we  can  be.  Hence  we  ought 
not  to  interfere  with  its  determination  if  such  determina- 
tion may  be  sustained  by  any  inference  reasonably  deduci- 
ble  from  the  evidence.  In  this  case,  the  showing  made  by 
defendant  disclosed  that  the  witness  in  question  had  been 
sitting  in  front  of  the  defendant  himself  three  or  four  rows 
distant.  While  defendant  says  he  did  not  see  the  witness, 
the  contrary  may  have  been  perfectly  obvious  to  the  trial 
judge  fipom  tlie  situation  before  his  eyes  in  the  court  room. 
The  same  difficulty  had  previously  arisen  as  to  two  other  of 
defendant's  witnesses,  and  it  is  clear  that  no  great  dili- 
gence was  had  to  see  that  the  order  was  obeyed.  We  think 
the  case  called  for  exercise  of  the  court's  discretion  and  we 
cannot  say  that  it  was  abused. 
We  recommend  that  the  judgment  be  aflSrmed. 

Babnes  and  Oldham,  CO.,  concur. 

Affirmed. 
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The  Wheeleb  &  Wilson  MANiUFAcruRiNO  Company  v. 

Hudson  J.  Winnbtt. 

Filed  July  1,  1902.    No.  12,008. 
Ck>inml8sioner'8  opinion.    Department  No.  2. 


1.  Gontxaetfl':   Conbtbuction  of  Wobd  "Proceeos."    The  word  "proceeds** 

is  a  word  of  equivocal  import.  Its  construction  depends  very 
much  upon  the  context  and  the  subject-matter  to  which  it  is 
applied. 

2.  Contracts:     Evidence:     Sufficiency  to   Sustain   Construction   of 

Tbial  Court.  Evidence  and  contract  examined,  and  held  that  the 
construction  given  to  the  contract  and  the  meaning  ascribed  to 
the  word  "proceeds"  therein  by  the  trial  court,  are  reasonable  and 
should  be  approved. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.    Affirmed. 

A.  W.  Lane,  for  plaintiff  in  error. 

Stewart  &  Hunger,  contra, 

Barnes,  C. 

This  action  was  commenced  in  the  district  court  for  Lan- 
caster county  by  the  defendant  in  error  to  recover  of  the 
plaintiff  the  sum  of  $188.29,  and  interest  thereon  from  the 
20th  day  of  June,  1899.  The  action  was  based  upon  the  fol- 
lowing facts,  and  a  certain  contract  hereinafter  set  forth. 
It  appears  that  prior  to  October  23,  1895,  one  A.  F.  Leiss, 
who  was  engaged  in  the  business  of  selling  sewing  machines 
and  musical  instruments  in  Lincoln,  Nebraska,  was  in- 
debted to  both  parties  to  this  suit.  It  also  appears  tliat 
Leiss  had  theretofore  given  a  bond  to  the  plaintiff  in  error 
on  which  the  defendant  was  surety,  with  a  contingent  lia- 
bility thereon  in  favor  of  the  plaintiff;  that  Leiss  had  given 
both  parties  a  chattel  mortgage  on  his  stock,  and  had 
turned  over  to  the  defendant,  Winnett,  certain  notes  and 
contracts  as  collateral  security  for  his  contingent  liability 
above  mentioned ;  that  the  face  value  of  the  notes  and  con- 
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tracts  so  held  by  Winnett  as  collateral  was  about  |2,500. 
On  October  23, 1895,  the  parties  came  together  and,  in  set- 
tlement of  their  several  claims  against  Leiss  and  each 
other,  entered  into  the  following  agreement,  to  wit : 

"Articles  of  Agreement  between  the  Wheeler  &  Wilson 
Manufacturing  Company,  a  corporation  of  the  state  of 
Conn.,  and  Hudson  J.  Winnett  of  Lincoln,  Nebraska,  made 
this  23d  day  of  October,  1895,  witnesseth :  that  whereas, 
the  said  H.  J.  Winnett  has  a  note  secured  by  chattel  mort- 
gage from  A.  F.  Leiss  to  secure  the  sum  of  $1,624.30,  rep- 
resented by  a  promissory  note  of  said  Leiss  for  said 
ambunt  now  owing  said  Winnett,  and  also  has  taken  col- 
lateral notes  from  said  Leiss  to  indemnify  said  Winnett 
from  any  liability  of  said  Winnett  to  the  said  Wheeler  & 
Wilson  Manufacturing  Co.,  arising  out  of  any  claims  and 
demands  they  may  have  against  said  Winnett  as  debtor  or 
surety  or  in  any  other  way  whatever. 

"Now  therefore,  it  is  agreed  that; 

"1st.  The  said  Wheeler  &  Wilson  Manufacturing  Co., 
in  consideration  of  the  agreements  herein  do  hereby  release 
and  discharge  the  said  Winnett  from  any  and  all  liability 
to  said  company  arising  or  claimed  on  any  account  or  debt 
or  claim  of  any  kind  whatever,  and  hereby  surrenders  to 
said  Winnett  all  evidences  of  indebtedness. 

"2d.  The  said  Winnett  assigns  and  turns  over  to  said 
Wheeler  &  Wilson  Manufacturing  Co.  without  recourse, 
his  said  note  and  mortgage  securing  same  for  f  1,624.30 
from  said  Leiss. 

"3d.  Said  Winnett  also  assigns  and  turns  over  without 
recourse  all  collateral  notes  and  contracts  held  as  security 
from  said  Leiss  for  said  possible  liability  of  Winnett. 

"4th.  The  said  collateral  notes  and  contracts  are  to  be 
held  by  the  Wheeler  &  Wilson  Company  in  trust  for  the 
following  purposes: 

"1st.  To  pay  out  of  the  first  proceeds  derived  from  their 
collection  the  sum  of  f200  owing  the  Chicago  Cottage 
Organ  Co.,  or  such  part  as  may  be  unpaid  of  the  f  200  to  the 
Chicago  Cottage  Organ  Company. 
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"2d.  To  next  pay  out  of  the  said  proceeds  of  the  collec- 
tion of  said  collateral  liotes  and  contracts  the  sum  of 
11,300  to  said  Winnett,  a  debt  owinj:^  him  from  said  Leiss. 
When  said  sum  of  $1,500  is  paid  the  said  Winnett  has  no 
further  interest  in  said  collateral. 

"3d.  The  said  collatc^ral  is  to  be  left  with  Abbott,  Selleck 
&  Lane  to  collect,  and  the  collection  is  to  be  without  ex- 
pense to  said  AVinnett  in  any  way,  and  the  |1,300  is  to  be 
paid  to  said  Winnett  out  of  the  proceeds  of  said  collection 
as  fast  as  collected  by  said  Abbott,  Selleck  &  Lane. 

"Witness  our  hands  this  23d  day  of  October,  1895." 

It  further  appears  that  said  collateral  notes  and  con- 
tracts were  placed  in  the  hands  of  Abbott,  Selle(*k  &  Lane, 
as  provided  by  the  terms  of  said  contract,  who  thereafter 
collected  a  portion  of  the  same  and  turned  over  to  the 
Chicago  Cotttige  Organ  Company  the  $200  mentioned  in 
the  agreement  in  full,  according  to  its  terms;  that  the 
whole  amount  collected  by  the  attorne.ys  was  $996.51 ;  that 
the  sum  of  $188.29  was  retained  by  them  for  fees  and  ex- 
penses incurred  in  collecting  the  several  claims  which 
went  to  make  up  that  amount;  that  the  $996.51,  less  the 
$200  paid  to  the  organ  company  and  the  fees  and  expenses 
thus  retained,  were  turned  over  to  Winnett.  It  inci<lontall  v 
appears  that  nothing  more  can  be  collected  on  the  collat- 
eral notes  and  contracts,  and  when  such  fact  became  evi- 
dent, Winnett  brought  this  suit  to  recover  of  the  plaintiff 
in  error  the  sum  so  retained  by  the  attorneys  out  of  the 
collections  made  as  aforesaid.  The  cause  was  tried  to  the 
court,  without  a  jury,  and  resulted  in  a  judgment  for  Win- 
nett and  against  the  sewing  machine  company,  the  plaintiff 
herein.  Plaintiff's  motion  for  a  new  trial  was  overruled, 
and  it  thereupon  prosecuted  error  to  this  court. 

There  is  no  controversy  between  the  parties  as  to  the 
reasonableness  of  the  amount  retained  by  the  attorneys 
for  collection  fees  and  expenses,  and  the  only  question  in- 
volved in  this  case  is  a  proper  construction  of  the  contract 
under  all  of  the  circumstances  surrounding  the  making 
thereof.    It  is  contended  on  the  part  of  the  plaintiff  in 
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error  that  it  was  entitled  to- retain  out  of  the  collections 
so  made,  the  proper  and  necessary  attorneys'  fees  and  ex- 
penses incurred  therein;  that  the  contract  should  be  con- 
strued to  mean  the  net  proceeds  of  the  collections.  On  the 
other  hand  it  is  contended  by  the  defendant  in  error  that 
the  proper  construction  of  the  contract  is,  that  he  should 
receive  the  gross  amount  collected  after  the  payment  of  the 
f 200  to  the  Cottage  Organ  Company ;  that  the  word  "pro- 
ceeds" in  the  contract  should  be  construed  to  mean  the 
gross  amount  collected  without  any  deduction  for  ex- 
penses and  attorneys'  fees,  and  insists  that  the  part  of  the 
agreement  which  reads  as  follows,  to  wit :  "The  said  col- 
lateral  is  to  be  left  with  Abbott,  Selleck  &  Lane  to  collect, 
and  the  collection  to  be  made  without  expense  to  said  Win- 
nett in  any  way,  and  the  ^1,300  is  to  be  paid  to  said 
Winnett  out  of  the  proceeds  of  said  collection  as  fast  as 
collected  by  said  Abbott,  Selleck  &  Lane"  was  inserted  for 
the  purpose  of  giving  to  him  the  gross  proceeds  of  the 
collateral  notes  and  contracts  until  he  should  receive  his 
|1,300  in  full.  The  district  court,  with  the  evidence  before 
it  upon  a  consideration  of  the  contract,  held  that  the  plain- 
tiff in  error  was  not  entitled  to  retain  anything,  or  permit 
the  attorneys  to  retain  any  of  the  money  collected  for  fees 
and  expenses  incurred,  until  Winnett  should  receive  full 
payment  of  his  $1,300.  Plaintiff  in  error  contends  that 
the  court  erred  in  giving  the  contract  such  construction, 
and  in  its  findings  and  judgment  for  the  plaintiff  in  the 
court  below. 

1.  "The  wK)rd  'proceeds'  is  a  word  of  equivocal  import 
Its  construction  depends  very  much  upon  the  context  and 
the  subject-matter  to  which  it  is  applied."  19  Am.  &  Eng. 
Ency.  Law.  [1st  ed.],  page  221,  note  2.  When  we  speak 
of  the  proceeds  of  a  sale  we  mean  the  sum  that  is  paid  for 
the  things  sold.  When  we  speak  of  the  proceeds  of  a  note 
we  ordinarily  mean  the  amount  due  or  collected  upon  it. 
When  we  send  a  note  to  an  attorney  for  collection  with  in- 
structions to  collect  it  and  remit  the  proceeds,  it  is  usually 
inferred  that  he  will  retain  his  collection  fee,  and  the  pro- 
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ceeds  in  such  a  case  may  be  held  to  be  the  amount  remitted 
after  deducting  such  fee.  It  would  seem  in  this  case  that 
the  defendant  in  error,  in  order  to  avoid  such  common 
understanding,  required  the  insertion  of  the  words  "and 
the  collection  is  to  be  without  expense  to  said  Winnett  in 
any  way''  in  the  agreement  before  he  would  sign  it.  He 
testified  upon  that  point  as  follows :  "Now,  as  I  remember 
it,  Mr.  Munger  had  written  this  contract  down  to  the  sen- 
tence where  it  says  *said  collateral  is  to  be  left  with  Abbott, 
Selleck  &  Lane  to  collect' ;  then  I  made  the  objection  to  Mr. 
Flannery  that  the  whole  amount  might  be  spent  in  the 
collection  of  it,  and  he  and  I  then  had  some  conversation 
as  to  whether  I  was  to  be  at  any  expense  or  not,  and  Mr. 
Flannery  said  to  me  that  if  they  did  not  expect  this  f  2,500 
of  notes — if  they  did  not  expect  to  get  f  600  or  f  700  out  of 
these  notes  they  would  turn  them  over  to  me  an^  let  me 
collect  them,  but  ^^  they  expected  to  get  |700  or  f  800  out 
of  them  they  were  willing  to  release  me  from  any  expense 
of  collection.  Then  I  asked  Mr.  Munger  to  add  something 
to  that  effect  to  the  contract,  and  he  wrote  that  sentence, 
'without  expense  to  said  Winnett  in  any  way.'  I  knew 
nothing  about  the  amount  that  was  to  be  paid  to  Mr.  Lane 
or  Abbott,  never  asked  Mr.  Flannery,  he  spoke  to  Abbott 
&  Lane  about  it." 

This  evidence  is  in  part  denied  by  Flannery  in  his  depo- 
sition, which  is  in  the  record  in  this  case,  and  in  part  cor- 
roborated by  other  witnesses.  In  addition  to  this  it  ap- 
pears that  Abbott,  Selleck  &  Lane  paid  the  Chicago  Cot- 
tage Organ  Company  its  f200  in  full,  reserving  nothing 
whatever  for  collection  fees  or  expenses.  While  this  may 
not  be  sufficient  to  show  that  the  attorneys  acting  for  the 
plaintiff  in  error  have  placed  a  construction  upon  the  con- 
tract, and  upon  the  word  "proceeds,"  yet  it  may  be  treated 
as  a  circumstance  tending  to  establish  the  mutual  under- 
standing of  the  parties  as  to  the  meaning  of  the  contract 
npon  that  point. 

The  trial  court,  with  the  evidence  before  it  and  with 
better  opportunties  for  determining  the  question  than  we 


298  NEBRASKA  KEPORTS.     [Unofficial. 

Wheeler  &  Wilson  Mfg.  Co.  v.  Wlnnett. 

have,  construed  the  meaning  and  eflfect  of  this  agreement 
to  be  tJiat  the  defendant  in  error  was  entitled  to  receive  all 
the  money  collected  upon  the  collateral  notes  and  contra<*t, 
after  the  payment  to  the  Organ  Company  of  $200,  until  he 
was  paid  his  $1,300  in  full,  and  that  the  word  "proceeds'' 
meant,  in  the  connection  in  which  it  was  used,  the  gross 
amount  of  the  collection.    It  may  be  conclusively  presumed 
that  had  the  amount  collected  exceeded  the  sum  of  ?1,500 
nothing  would  have  been  deducted  from  the  f  1,300  pay- 
able to  the  defendant,  Winnett,  for  collection  fees  and  ex- 
penses.   In  that  event  such  fees  and  expenses  would  in  fact 
have  been  paid  by  the  plaintifT  out  of  its  share  of  the  money 
collected,  and  this  action  would  never  have  been  com- 
menced.   The  mere  fact  that  not  enough  was  realized  out 
of  the  collateral  notes  and  contracts  to  pay  Winnett  and 
the  collection  fees  and  expenses,  will  not  change  the  mean- 
ing or  terms  of  the  agreement.    The  situation  may  be  an 
unfortunate  one  for  the  plaintiff,  but  we  do  not  see  how 
we  can  relieve  it  from  the  conditions  entailed  by  its  own 
agreement.    We  are  unable  to  say  that  the  court  in  its  con- 
struction of  the  contract  was  clearly  wrong.    Even  where 
a  contract  may  be  fairly  susceptible  of  two  different  mean- 
ings, or  two  constructions,  which  we  do  not  hold  this  one 
to  be,  and  the  trial  court   has    placed    its    construction 
thereon,  if  we  are  unable  to  say  that  the  judgment  and 
finding  of  the  trial  court  was  clearly  wrong,  there  is  no 
reason  why  we  should  attempt  to  substitute  therefor  an- 
other construction  and  thus  reverse  the  findings  and  judg- 
ment of  the  lower  court. 

'For  the  foregoing  reasons  we  recommend  that  the  find- 
ing and  judgment  of  the  district  court  be  affirmed. 

Pound  pnd  Oldham,  CC,  concur. 

Affirmed. 
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Joseph  L.  Locke  v.  James  J.  Skow. 

Piled  July  1,  1902.    No.  12,009. 
Commissioner's  opinion.    Department  No.  1. 

1.  Forcible  Entry  and  Detainer:    Pleading:    Complaint  in  Language 

OF  Statute.  Complaint  in  forcible  entry  and  detainer  is  sufficient 
if  substantially  in  the  words  of  the  statute.  Blackford  v.  Frenzer, 
44  Neb.,  829. 

2.  Forcible  Entry  and  Detainer:    Judgment:    Sufficienqy.    Judgment 

in  forcible  entry  and  detainer  is  sufficient  if  it  is  for  restitution 
"of  the  premises  described  in  the  complaint*'  where  the  complaint 
is  for  a  specifically  described  portion  of  land. 

Error  from  the  district  court  for  Gage  county.  Tried 
below  before  StulXj,  J.    Affirmed. 

J^  N.  Rickards  and  J.  E.  Cobbfij^  for  plaintiff  in  error. 

Bahcock^  Suckett  and  Spafford^  contra. 

Hastings,  C. 

The  only  error  complained  of  in  this  case  is  the  action 
of  the  district  court  in  finding  no  error  in  the  proceedings 
of  the  county  court  of  Gage  county,  and  dismissing  the 
defendant's  petition  in  error  taken  from  such  proceedings, 
and  from  a  judgment  of  restitution  entered  in  the  county 
court  in  favor  of  the  plaintiff,  Skow,  against  the  defend- 
ant, Joseph  Locke,  plaintiff  in  error  here.  The  errors 
claimed  on  the  part  of  the  county  court,  which  the  dis- 
trict court  is  said  to  have  i  rred  in  aflSrming,  are  eleven  in 
number.  The  first  four  of  them  relate  to  admissions  of 
evidence.  As  there  is  no  bill  of  exceptions  in  this  case,  w^e 
have  no  means  of  knowing  whether  such  evidence  was 
admitted  by  the  trial  court  or  any  objection  made  to  it. 
The  fifth  complaint  is  that  no  cause  of  action  was  stated 
on  plaintiff's  behalf  against  the  defendant.  This  ground 
of  error  is  still  urged,  and  the  further  one  Jhat  the  judg- 
ment is  indefinite  and  uncertain  and  does  not  describe  the 
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premises  named  in  the  complaint  These  seem  to  be  all 
that  can  be  considered  in  the  present  situation  of  this 
case. 

This  action  was  originally  taken  on  appeal  from  the 
county  court  of  Gage  county,  but  after  this  court's  de- 
cision that  there  was  no  right  to  appeal  in  forcible  de- 
tainer cases,  leave  was  obtained  to  file  a  petition  in  error, 
the  result  being  that  nothing  but  the  transcript  was 
brought  up  from  the  county  court  That  transcript  does 
not  contain  in  full  the  original  complaint,  which  seems  to 
be  required  to  be  copied  in  the  record.  Code,  section  1023. 
No  objection,  however,  appears  to  have  been  made  to  the 
failure  to  copy  it  in  full,  and  whether,  or  not  the  com- 
plaint stated  a  cause  of  action  will  have  to  be  tested  by  the 
abstract  of  it  which  appears ;  that  abstract  is  as  follows : 

"March  7, 1900,  plaintiff  files  complaint  alleging  that  he 
is  seized  in  fee  simple  of  the  southeast  quarter  (V^)  of 
section  sixteen  (16),  in  town  No.  three  (3)  north  of  range 
six  (6)  east.  Gage  county,  Nebraska,  and  is  entitled  to 
the  iipmediate  possession  thereof,  that  on  or  about  the 
20th  day  of  September,  1899,  the  plaintiff  purchased  the 
above  described  premises  under  an  order  of  sale  issued 
from  the  district  court  in  and  for  Gage  county,  Nebraska, 
in  a  foreclosure  piroceeding,  foreclosing  a  certain  mort- 
gage given  by  the  defendant.  At  the  time  of  said  pur- 
chase the  defendant  was  in  possession  of  said  premises, 
and  the  plaintiff  allowed  the  defendant  to  remain  thereon, 
without  any  definite  contract  or  agreement  as  to  the  time 
of  said  occupancy. 

"During  such  occupancy  the  said  defendant  cultivated 
about  70  acres  of  land  on  the  east  part  of  said  160  acres. 
On.  or  about  the  27th  day  of  August,  1899,  the  plaint! AT 
notified  the  defendant  that  he  desired  possession  of  said 
premises,  occupied  by  the  defendant,  for  his  own  use,  after 
the  1st  day  of  March,  1900,  which  period  has  since  elapsed 
and  determined,  yet  the  said  defendant  unlawfully  and 
forcibly  detains  possession  of  said  premises,  and  unlaw- 
fully and  forcibly  holds  the  same. 
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"On  the  28th  day  of  February,  1900,  the  plaintiflf  served 
on  the  defendant  a  notice  in  writing  to  leave  said  premises. 
Plaintiff  asks  restitution  of  said  premises  and  costs  of 
suit/' 

The  facts  set  forth  seem  amply  sufficient,  after  verdict, 
to  support  a  judgment  The  decisions  in  this  state  are 
uniform  that  the  complaint  need  only  be  in  the  general 
terms  of  the  statute.  Blackford  v.  Frenzevy  44  Neb.,  829; 
Moore  v.  Parker ^  59  Neb.,  29;Bla€0  v.  Haller^  9  Neb.,  149; 
Hitchcock  V.  McKittster^  21  Neb.,  148. 

The  other  error  that  the  judgment  is  not  sufficient  does 
not  seem  to  be  well  taken.    Judgment  is  as  follows : 

"It  is  therefore  ordered  and  adjudged  by  the  court  that 
the  plaintiff  have  restitution  of  the  premises  described  in 
said  complaint,  and  that  he  recover  of  said  defendant  his 
costs  herein  expended,  taxed  at  f  17.70." 

This  is  very  brief,  but  the  complaint  was  for  a  definite 
quarter  section  of  land,  and  the  judgment  will  be  held  to 
apply  by  its  reference  to  the  premises  described  in  the 
complaint. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Day  and  Kirkpateick,  CO.,  concur. 

Affirmed. 


Storer  &  Ellis  v.  Boggs  Brothers. 

Filed  Jxjly  1,  1902.    No.  12,015. 

Ck)minissioner'8  opinion.    Department  No.  8. 

Appeal  and  Error:    Mechanics'  Liens:    Decbee  Sustained  by  Plkad- 
IN6B  AND  Findings.    Findings  of  the  court  examined,  and  held  to  - 
be  sustained  by  the  pleadings  and  sufficient  to  support  the  decree. 

Error  from  the  district  court  for  Nuckolls  county, 
below  before  Stubbs,  J.    AprmeA. 

8.  A.  SearlCj  for  plaintiffs  in  error. 

H.  H.  Ma^tick  and  Cole  &  Brown,  contra, 
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Albert,  C. 

This  suit  was  brought  to  foreclose  a  lien  for  labor  and 
inaterial  furnished  in  the  erection  of  a  certain  building. 
The  plaintiffs'  claim  is  based  on  two  express  oral  con- 
tracts, and  an  implied  contract  to  pay  the  reasonable 
value  of  certain  "extras"  furnished  by  the  plaintiflFs. 
The  terms  of  the  express  contract  are  not  clearly  set  forth 
in  the  petition.  The  aggregate  amount  alleged  to  be  due 
the  plaintiffs  is  $342.62,  with  interest  thereon  at  seven 
per  cent,  from  the  15th  day  of  December,  1898. 

The  answer  admits  that  the  plaintiffs  furnished  labor 
and  material  for  the  erection  of  such  building,  but  alleges 
that,  outside  of  certain  extras,  which  were  furnished  and 
which  were  of  the  reasonable  value  of  fll5.92,  such  labor 
and  material  were  furnished  in  pursuance  of  two  express 
contracts,  whereby  the  plaintiffs  undertook  and  agreed 
to  furnish  the  material  and  construct  said  building  for 
the  sum  of  $945;  that  the  material  should  be  first-class, 
and  the  building  erected  in  a  workmanlike  manner.  It 
is  further  alleged  that  the  defendants  have  paid  the  plain- 
tiffs on  said  contracts  the  sum  of  some  $888.  The  answer 
further  alleges  that  the  material  furnished  under  said 
contract's  was  not  first-class,  and  that  ,the  building  was 
not  erected  in  a  workmanlike  manner;  and  that  by  reason 
of  such  breach  of  the  contracts  the  defendants  have  been 
damaged  in  the  sum  of  $1,150.  The  answer  concludes 
with  a  prayer  for  judgment  against  the  plaintiffs  in  the 
sum  of  $1,050.70  and  costs.    Tlie  reply  is  a  general  denial. 

A  trial  was  had,  and  the  court  found  and  decreed  as 
follows : 

"And  now  at  this  time,  to  wit :  Monday,  April  23,  A.  D. 
1900,  it  being  the  first  day  of  tlie  regular  April,  1900, 
term  of  the  di  irict  court,  this  cause  again  comes  on,  and 
the  testimony  having  been  submitted  and  taken  at  a 
former  term  of  this  court,  to  wit :  at  the  January,  1900, 
term  of  said  court,  and  said  cause  at  that  time  having 
been  taken  under  advisement  by  the  court.     Whereupon 
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and  on  consideration  whereof  the  court  now  finds  that 
due  and  legal  personal  service  by  summons  has  been  had 
and  made  within  the  jurisdiction  of  the  court  upon  the 
defendants  herein. 

"That  the  plaintiffs  constructed  a  one-story  brick  build- 
ing for  defendants  upon  the  premises  mentioned  and  de- 
scribed in  the  pleadings. 

"The  court  further  finds  that  the  plaintiffs  so  unskill- 
fully  and  negligently  performed  the  work  upon  the  said 
building  in  question  and  that  said  work  was  such  a  de- 
parture from  the  contract  entered  into  between  the  plain- 
tiffs and  defendants  herein,  that  said  defendants  by  rea- 
son of  such  gross  departure  from  the  contract  entered  into 
sustained  loss  and  damage  in  the  sum  of  (400,  four  hun- 
dred dollars. 

"The  court  further  finds  that  the  defendants  owe 
plaintiffs  on  the  contract  price  of  said  building  the  sum 
of  1118.92  and  that  plaintiffs  still  owe  the  defendants 
after  allowing  said  credit  of  fll8.92  due  upon  the  said 
contract,  the  sum  of  |281.08  and  that  defendants  are  to 
have  judgment  therefor. 

"The  court  further  finds  that  the  defendants  are  entitled 
to  have  the  claim  for  mechanic's  lien  canceled  and  dis- 
charged of  record  and  held  to  be  no  lien  upon  the  said 
premises  in  question. 

"It  is  therefore  considered,  ordered  and  adjudged  by 
the  court  that  the  defendants  have  and  recover  from  the 
plaintiffs  herein  the  sum  of  $281.08  and  their  costs  herein 

taxed  at  | ,  and  that  said  mechanics'  lien  be  canceled 

and  discharged  of  record.  Plaintiffs  except  and  are 
allowed  forty  days  to  present  bill  of  exceptions."  The 
plaintiffs  bring  the  case  here  on  error.  It  will  be  ob- 
served that  the  answer  contains  a  counter-claim  for  dam- 
ages. The  plaintiffs  insist  that  it  does  not  state  a  cause 
of  action  in  that  regard.  We  have  not  set  out  the  plead- 
ings because  of  their  prolixity.  The  foregoing,  we  think, 
fully  reflects  the  facts  shown.  The  answer  shows  a  con- 
tract between  the  plaintiffs  and  the  defendan^ts,  a  breach 
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thereof  on  the  part  of  the  plaintiff s  and  resulting  dam- 
ages to  the  defendants.  With  the  law  applicable  to  the 
facts  stated  as  the  major  premise,  and  the  facts  stated  in 
the  answer  reduced  to  their  simplest  form,  as  the  minor 
premise  of  a  logical  fonnula,  a  judgment  for  the  defend- 
ants would  necessarily  follow.  A  pleading  which  will 
bear  that  test  is  sufficient  when  assailed  as  in  this  case. 

It  is  next  insisted  that  the  answer  is  insufficient  to 
sustain  the  findings  of  the  court.  As  before  intimated,  the 
answer  alleges  a  contract  between  the  parties,  a  breach 
thereof  on  the  part  of  the  plaintiffs,  and  that  the  defend- 
ants thereby  sustain  certain  damages.  The  findings 
clearly  respond  to  these  allegations. 

It  is  further  urged  by  the  plaintiffs  that  the  findings 
do  not  support  the  decree.  The  court  found  the  amount 
due  the  plaintiffs  on  their  cause  of  action,  and  the  amount 
due  the  defendants  on  their  counter-claim;  the  decree  is 
in  favor  of  the  defendants  for  the  balance  found  due  them 
on  their  counter-claim  after  deducting  the  amount  found 
due  the  plaintiffs  on  their  cause  of  action.  So  far,  cer- 
tainly, the  findings  support  the  decree.  But  complaint  is 
made  because  the  decree,  in  express  terms,  cancels  the 
plaintiffs'  lien,  when  the  answer  asks  no  equitable  relief. 
The  effect  had  been  the  same  had  that  provision  been 
omitted;  the  lien  would  have  been  canceled  by  opera- 
tion of  law.    The  decree  is  fully  sustained  by  the  findings. 

It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court  be  affirmed. 

Ambs  and  Duffie,  CO.,  concur. 

Affirmbd. 
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Patbioe  Fbibl  v.  Annie  Adahs. 

Pnja)  July  1,  1902.    No.  12.037. 
CommlflSloner'B  opinion.    Department  No.  2. 

..  Bastordr:  Psoor  of  Bibte:  Pbxschption.  In  a  proflecutlon  for 
bastardj  when  it  Is  proren  that  a  child  waa  bof'n  upon  a  certain 
dar  It  ma?  be  Inferred  that  It  was  bom  alive. 

t.  BaatardT:  Crm.  Pboo^suis:  EnrntatCE,  PBEPonD&aAncE  of.  A. 
prosecution  for  bastardy  is  a  civil  and  not  a  criminal  proceeding; 
hence,  the  paternity  of  the  child  need  only  be  established  by  a 
preponderance  of  the  evidence  and  It  is  not  necessary  that  it 
should  be  established  beyond  a  reasonable  doubt 

I.  Baartardy:  IirsTBUcnoiia:  Sdtficikkot.  Inatmctlona  examined,  and 
held  not  projudlclal. 

;  Bastardy:  EvmEROs:  SuiririviaiioT.  Evidence  examined,  and  held 
sufflcient  to  support  the  Judgment. 

Ebboe  from    the   district   court    for    Dawson    county. 
Cried  below  before  Sullivan,  J. 


E.  A.  Cook,  for  plaintiff  in  error. 
H.  D.  Rhea  and  W.  W.  Leek,  contra. 

Oldham,  O. 

This  was  a  proceeding  in  bastardy.  In  a  trial  to  a  jury 
D  the  court  below  defendant  was  found  guilty  and  judg- 
aent  was  entered  on  this  verdict  against  the  defendant 
djtidging  him  to  be  the  reputed  father  of  the  bastard 
hild  of  the  plaintiff  and  ordering  him  to  pay  to  plaintiff 
he  sum  of  $1,000  in  varloas  installments.  From  this  judg- 
lent  defendant  brings  error  to  this  court 

It  is  first  contended  by  defendant  that  there  is  no  evi- 
ence  in  the  record  that  a  living  child  was  bom  to  the 
ilaintiff.  All  the  evidence  that  appears  in  the  record  upon 
his  question  is  found  in  the  testimony  of  the  prosecutrix 
s  ^veo  in  the  district  court  and  as  given  on  the  prelim- 
nary  examination  before  the  justice  of  the  peace  and  duly 
2^ 
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certified  to  and  read  in  evidence  in  the  district  court.  Her 
testimony  on  this  question  in  the  district  court  is  as  fol- 
lows : 

Q.  When  was  the  child  bom? 

A.  August  25,  1899. 

Q.  Who  is  the  father  of  that  child? 

A.  Patrick  Edward  Priel. 

And  at  the  preliminary  examination  she  testified  as  fol- 
lows : 

Q.  Have  you  been  pregnant  with  a  bastard  child? 

A  Yes,  sir. 

Q.  When  were  you  delivered  of  the  child? 

A.  Bom  August  25,  1899. 

Q.  State  who  is  the  father  of  the  child. 

A.  Patrick  Edward  Priel. 

Defendant  contends  that  this  evidence  does  not  estab- 
lish beyond  a  reasonable  doubt  the  fact  that  the  child  was 
either  born  alive  or  was  living  at  the  time  of  the  trial  of 
this  case  in  the  court  below.  We  think  that  this  view  mis- 
interprets the  nature  of  the  proceeding  and  confuses  it 
with  an  action  purely  criminal  in  its  nature  and  governed 
by  the  rules  of  pleading  and  practice  prescribed  by  the 
Code  of  Criminal  Procedure.  Instead  of  this  it  is  an  ac- 
tion, at  most,  but  guast-criminal  in  its  nature  and  governed 
by  the  provisions  of  chapter  37  of  the  Compiled  Statutes. 

In  a  proceeding  of  this  nature  in  the  state  of  Illinois 
the  identical  question  of  the  sufficiency  of  the  proof  of  the 
birth  of  a  living  child,  under  testimony  similar  to  the  evi- 
dence in  this  record,  was  before  the  supreme  court  of  that 
.  state  in  the  case  of  Mann  v.  People,  35  111.,  467,  and  the 
court  in  discussing  the  nature  of  the  action  and  the  suffi- 
ciency of  the  proof  said: 

"If  it  be  civil,  then  the  measure  of  evidence  is  different 
from  what  it  would  be  if  it  were  criminal.  In  the  former, 
a  mere  preponderance  is  sufficient,  whilst  in  the  latter,  the 
evidence  must  exclude  all  reasonable  doubt  of  guilt  to  war- 
rant a  conviction.  Then  does  this  evidence  preponderate 
in  favor  of  the  guilt  of  the  plaintitl  in  error?    The  witness 


Vol.  3]  JANUARY  TERM,  1902.  *  307 

Priel  V.  Adams. 


testifies  that  the  child  was  born  on  a  specified  day.  And 
when  we  apply,  as  the  jury  had  a  right  to  do,  the  teachings 
of  observation,  they  must  know  that  a  large  majority  of 
births  are  of  living  children.  This  is  the  general  course  of 
nature  and  the  jury  had  the  right  to  take  it  into  considera- 
tion in  weighing  the  evidence.  When  added  to  the  evi- 
dence, it  preponderated  in  favor  of  the  child  being  bom 
alive.  A  different  rule  may  prevail  in  criminal  prosecu- 
tions, but  we  think  it  legitimate  in  civil  causes  of  this  de-  ^ 
scription.  And  if  the  child  had  not  been  living  at  birth, 
or  had  since  difed,  it  only  required  the  asking  of  a  single 
question  of  the  prosecuting  witness  to  have  shown  the 
fact."  See  also  Trawick  v.  DaviSy  4  Ala.,  328;  Sattcrwhite 
V.  State,  32  Ala.,  578. 

The  next  objection  urged  is  that  the  testimony  of  tlie 
prosecutrix  did  not  show  that  she  was  unmarried  at  the 
time  the  child  was  begotten.  The  prosecutrix  testified  at 
the  preliminary  examination  that  she  was  an  unmarried 
woman;  she  also  testified  to  this  fact  at  the  trial  in  the 
district  court,  and  in  answer  to  a  question  projwunded 
by  the  trial  jndge,  she  said  that  she  was  never  married. 
This  certainly  was  sufficient  to  establish  the  fact  that  she 
was  unmarried  at  the  time  the  child  was  begotten. 

The  criticism  of  instructions  given  by  the  trial  court  on 
its  ow^n  motion  is  without  merit.  The  defendant  requested 
no  instructions  although  he  was  represented  at  the  trial  by 
many  and  able  counsel,  and  the  instructions  given  covered 
every  legitimate  issue  tendered  by  the  plea  and  proof  of- 
fered by  the  defendant.  The  court  instructed  in  substance 
that  to  find  the  defendant  guilty  the  jury  must  find  that  | 

plaintiff  was  an  unmarried  woman  and  the  mother  of  a  | 

bastard  child  born  alive  and  that  she  was  a  resident  of  ^ 

Dawson  county;  and  that  they  must  find  from  a  pre- 
ponderance of  the  evidence  that  the  defendant  was  the 
father  of  the  child.  If  defendant  desired  any  more  specific 
instruction  on  each  of  the  elements  of  the  otTcMise  he 
should  have  asked  for  it.    The  defendant  was  present  at  -^ 

the  trial  with  his  attorneys  and  a  number  of  witnesses, 
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many  of  whom  lived  in  the  immediate  neighborhood  of  the 
prosecutrix  and  if  there  had  been  any  doubt  about  the 
birth  of  the  child  alive  or  about  the  fact  that  the  prose- 
cutrix was  an  unmarried  woman  there  was  nothing  to 
hinder  him  from  introducing  evidence  on  these  questions 
or  from  cross-examining  the  prosecutrix  with  reference  to 
these  facts.  But  this  he  did  not  do.  The  testimony  of  the 
prosecutrix  was  strongly  corroborated  as  to  defendant's 
long  association  with  her  and  as  to  the  fact  that  he  had 
been  keeping  company  with  her  for  four  or  five  years  be- 
fore the  child  was  begotten,  and  as  to  admissions  he  made 
as  to  the  paternity  of  the  child  while  the  prosecutrix  was 
in  travail,  and  we  have  no  doubt,  after  an  examination  of 
the  testimony  contained  in  the  bill  of  exceptions,  that  the 
verdict  of  the  jury  is  supported  by  a  very  decided  pre- 
ponderance of  the  evidence. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Pound  and  Barnes,  CC,  concur. 

Affirmed. 


,  Samuel  H.  Kbbd,  appellee,  v.  John  T.  Hopkins  et  aju, 
APPBMiANTS,  Impleaded  with  Sarah  G.  Foote  et  au 

Piled  July  1,  1902.    No.  12,043. 
Commissioner's  opinion.    Department  No.  2. 
Mortgage  Foreclosure:    Ob.tections  to  Appraisal  Made  Aftes  Sals. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Affirmed. 

Hiram  A.  Stnrges,  for  appellants. 

8.  A.  Bearle,  contra. 

Pound,  C. 

This  is  an  appeal  from  confirmation  of  a  sale  under  de- 
cree of  foreclosure.    The  objections  going  to  the  appraise- 


Vol.  3]  JANUARY  TERM,  1902.  309 

City  of  South  OAaha  v.  Burke. 

ment  were  not  made  till  after  sale  aixd  need  not  be  looked  i 
into.    The  only  other  objection  is  that  the  decree  "did  not 
include  costs  to  time  of  decree  and  therefore  was  not  a 
final  decree/'     This  is  too  frivolous  to  merit  comment. 
We  recommend  that  the  order  appealed  from  be  affirmed. 

Barnes  and  Oldham,  GC,  concur. 

Affibmbd. 


V 


The  Citt  of  South  Omaha  v.  James  Burke,  by  Edwabd 

Burke,  His  Next  Friend. 

Filed  July  1,  1902.    No.  12,044. 
Commissioner's  opinion.    Department  No.  1. 

1.  Appeal  and  Error:   Rejection  of  Evidence:   Offer  of  Pboof.    To  se- 

cure a  review  in  this  court  of  a  rejection  of  evidence,  an  offer  of 
the  proof  sought  to  be  elicited  by  the  refused  question  must  be 
made. 

2.  Mnnidpal  Corporations:    Duty  as  to  Condition  of  Streets  When 

Repaibino.  "The  duty  ordinarily  resting  on  a  city  to  maintain 
its  streets  and  side-walks  in  a  reasonably  safe  condition  for  travel 
in  the  ordinary  mode  is  remitted  during  the  time  occupied  in 
making  repairs  and  improvements."  City  of  Lincoln  v,  Calvert, 
39  Neb.,  305. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Slabaugh,  J.    Reversed. 

W.  C.  Lambert,  for  plaintiff  in  error. 

/.  J.  Dunny  contra. 

Hastings,  0.  ' 

From  a  verdict  and  judgment  in  favor  of  James  Burke, 
plaintiff  below,  the  city  of  South  Omaha  brings  error  to 
this  court.  The  action  was  to  recover,  fl5,000,  alleged 
damages  for  an  injury  caused  to  the  plaintiff  by  being 
thrown  from  a  milk  wagon,  as  he  claims,  through  negli- 
frence  of  the  defendant  city.  He  says  that  on  November 
25, 1897,  a  trench  two  and  a  half  feet  wide  and  four  to  ten 
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feet  doep  had  been  dug  near  the  center  of  N  street  from 
Twenty-third  to  Twentieth  streets  in  the  defendant  city, 
and  left  open  and  unguarded  for  several  months  and  was 
in  a  dangerous  condition,  of  which  the  city  officials  had 
not|ce,  and  that  such  condition  existed  long  enough  for 
the  city  in  the  exercise  of  ordinary  care  to  have  rebuilt 
OP  erected  safe-guards;  that  in  riding  in  the  milk  wagon 
with  Edward  Burke,  his  father,  along  23d  street,  the 
horses  became  frightened  and  started  to  run;  that  the 
driver  was  unable  to  control  his  horses  sufficiently  to 
cross  in  safety  the  narrow  space  left  between  the  ends  of 
the  trench;  the  right  wheels  of  the  wagon  ran  into  the 
ditch,  throwing  the  plaintiff  ten  or  twelve  feet  upon  a 
hard  pavement;  that  the  fall  injured  the  right  side  of 
his  face  and  head,  right  eye,  right  arm  and  right  leg, 
caused  nervousness  affecting  his  entire  system  and  de- 
stroying control  of  his  muscles,  affected  his  disposition 
and  rendered  him  irritable;  caused  him  to  wake  in  the 
night  with  terror  and  produced  spasmodic  movements  of 
the  face  and  arm,  drawing  his  mouth  to  the  left  side  and 
permanently  injuring  the  right  eye  and  the  right  side  of 
the  face;  that  the  injury  was  without  negligence  on  plain- 
tiff's part,  and  through  negligence  of  defendant  in  leaving 
the  trench  open,  apd  the  injury  to  his  eye  and  nervous  sys- 
tem are  permanent.  The  city  admitted  its  incorporation, 
admitted  the  plaintiff's  filing  a  claim  for  damages;  denied 
generally,  and  alleged  that  any  injury  sustained  by  plain- 
tiff was  du(*  to  his  own  negligence.  The  jury  returned  a 
verdict  for  f 3,000 ;  a  motion  for  new  trial  was  made,  among 
other  grounds  for  excessive  damages,  and  plaintiff  was 
required  to  file  a  i^mittitur  of  ^1,500,  Which  was  done^^ 
and  judgment  thereupon  rendered  in  plaintiff's  favor  fop 
|1,500  and  costs. 

The  first  error  discussed  in  the  city's  brief  is  the  rejec- 
tion of  evidence  that  the  barricades  and  signals  placed 
along  the  trench  were  the  ordinary  and  usual  ones  em- 
ployed in  safeguarding  su(*h  excavations.  It  does  not 
seem  necessary  to  discuss  the  complaint,  as  no  tender  of 
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evidence  was  made  when  the  court  sustained  the  objection 
to  defendant's  inquiry.  Counsel  insists  that  it  sufficiently 
appears  from  the  question  asked  what  was  desired;  that 
may  be,  but  it  does  not  appear  from  the  question  asked 
what  he  was  able  to  prove  or  would  have  proved  had  he 
been  allowed.  The  repeated  decisions  of  this  court  that 
an  oflFer  of  testimony  must  be  made  in  order  to  predicate 
error  upon  a  rejection  of  a  question,  seem  to  dispose  of 
this  complaint.  A  few  of  such  decisions  are,  Dorr  v.  City 
of  Omalia,  42  Neb.,  341;  Ford  v.  State,  46  Neb.,  390; 
Morsch  V.  Be  sack y  52  Neb.,  502. 

Many  exceptions  were  taken  to  the  charge  of  the  court. 
It  is  complained  that  sections  7,  11  and  14  of  the  court's 
charge  were  erroneous  in  leaving  out  the  element  of  notice 
to  the  city  of  the  defect  The  instructions  certainly  do 
omit  entirely  the  element  of  notice,  which  is  alleged  in  the 
petition ;  they  predicate  the  right  to  recover  on  the  negli- 
j^ence  of  the  city  and  the  absence  of  contributory  negli- 
gence in  the  plaintiff,  but  we  are  not  satisfied  that  there 
was  error  in  this  respect.  It  appears  from  the  evidence 
that  the  excavation  was  made  by  parties  holding  a  gas 
franchise,  or  claiming  to  hold  one,  w^hich  the  city  had 
granted,  and  that  they  were  authorized  by  the  city  to 
excavate  in  the  street;  it  is  true  that  the  gas  company 
was  not  employed  by  or  doing  work  for  the  city  as  in  the 
case  of  City  of  Beatrice  v.  Reid,  41  Neb.,  214,  and  City  of 
Lincoln  v.  Calvert ,  39  Neb.,  305.  It  is  true,  however,  that 
the  gas  company  had  been  authorized  by  the  city  authori- 
ties to  do  work  necessarily  involving  excavation  in  the 
street  and  the  city  was  undoubtedly  chargeable  with  notice 
of  what  was  done  by  its  authority.  Such  is  the  holding  in 
Russell  V.  The  Inhabitants  of  the  Town  of  Columbia,  74 
Mo.,  480.  But  if  the  city  is  to  be  held  liable  for  the  con- 
dition of  the  streets  caused  by  the  improvements  which 
it  authorizes,  it  is  also  entitled  to  immunity  from  the  re- 
quirenient  to  maintain  safe  streets  while  the  improve- 
ments are  going  on.  City  of  lAncoln  v,  Calvert^  39  Neb., 
305. 
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In  the  present  ease  the  following  instruction  was  given 
and  exe<*ptcHl  to: 

"It  is  the  duty  of  a  city  to  keep  its  streets  in  a  reason- 
ably safe  condition  for  public  travel  in  the  ordinary 
modes,  and  if  it  fails  to  do  so  and  a  person  lawfully 
thereon  is  injured  then^by,  the  city  is  liable  unless  the 
person  injured  was  guilty  of  negligence  which  contributed 
to  his  injuries,  and  this  is  true,  although  a  person  be 
injured  because  of  a  defect  in  such  street  caused  by  an- 
other than  the  city." 

In  City  of  lAncoln  i\  Calvert,  last  cited,  injury  resulted 
from  the  presence  of  a  stone  lying  across  the  pathway;  the 
plaintiff  in  that  case  stumbled  upon  the  stone  and  fell, 
suffering  a  severe  injuiy;  an  instruction,  in  terms  almost 
identical  with  those  of  the  one  above,  indicating  a  require- 
ment that  the  city  maintain  reasonably  safe  side- walks, 
and  that  if  the  walk  was  in  a  dangerous  condition  and 
plaintiff  was  injured  upon  it,  without  Jiegligence  on  his 
part,  the  city  was  liable,  was  held  erroneous.  The  charge 
as  to  the  general  duty  to  maintain  a  reasonably  safe  con- 
dition w^as  held  to  be  ordinarily  accurate,  but  as  having 
no  application  to  a  street  undergoing  improvements.  The 
instructions  objected  to  in  the  case  at  bar  are  such  as  are 
applicable  to  a  street  in  which  no  improvements  are  under 
way.  As  is  stated  in  Citj/  of  LiHmln  v,  CalveH,  the  city  had 
the  right  for  a  reasonable  time,  and  to  a  reasonable  extent, 
to  render  its  streets  unsafe  in  the  effort  to  make  them  safer. 
It  would  have  the  same  rights  in  an  effort  to  make  them 
lighter.  The  question  submitted  to  the  jury  by  the  in* 
structions  in  this  case  was  not  whether  the  city  had  been 
reasonably  cautious  in  making  this  improvement  and  rea- 
sonably expeditious  in  completing  it,  but  whether  the 
street  in  its  then  condition  was  reasonably  safe  for  travel. 
This  was  just  as  erroneous  in  the  present  case  as  in  that  of 
City  of  Lincoln  v.  Calvert. 

It  is  clear  that  the  above  instruction,  that  the  city  waa 
liable  if  an  injury,  owing  to  an  unsafe  condition  of  the 
street,  occurred  to  one  not  guilty  of  contributory  n^li- 
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gence,  completely  ignores  the  whole  question  of  the  right' 
of  the  city  to  repair  or  improve  the  street,  "iand  impair  its 
safety  in  so  doing.    It  can  only  be  upheld  in  this  case  by 
assuming,  as  the  trial  court  evidently  did,  that  the  condi- 
tion was  due  to  negligence,  and  was  not  a  reasonably 
necessary  result  of  the  laying  of  the  gas-pipes.    Evidently 
the  gas-pipes  could  not  be  laid  below  the  surface  of  the 
street  without  excavation.     The  only  evidence  of  negli- 
gence which  was  offered  was  the  proof  that  the  excava- 
tions stood  without  barricades  other  than  the  pavement 
and  soil  taken  out,  from  eariy  in  October  until  November 
25,  when  the  accident  occurred.    It  appears  that  the  ex- 
cavation was  made  in  about  two  or  three  days.    Possibly 
the  trial  court  assumed  that  a  like  time  was  all  which  was 
needed  to  fill  them  and  any  longer  delay  was,  per  se, 
negligence.    It  sufficiently  appears,  however,  that  an  in- 
junction was  granted  against  "proceeding  with  the  work. 
In  our  opinion  the  evidence  does  not  disclose  a  state  of 
facts  which  justified  the  court  in  saying  that  the  mere 
fact  of  the  street  not  being  "in  a  reasonably  safe  condi- 
tion for  travel  in  the  ordinary  modes"  was  negligence  on 
the  city's  part. 

Instruction  7,  above  given,  certainly  bears  no  other  con- 
struction. The  real  duty  of  the  city,  if  the  doctrine  of 
City  of  Lincoln  v.  Calvert  is  to  be  upheld,  was  to  have  the 
gas-pii)e  laid  with  only  reasonable  impairing  of  the  safety 
of  the  streets.  Whether  or  not  it  was  the  city's  duty  to  see 
that  the  work  was  completed  by  the  time  of  this  accident, 
OP  whether  the  work  was  being  done  with  reasonable  re- 
gard to  safety  was  not  submitted  to  the  jury,  but  only  the 
question  of  whether  it  was  a  reasonably  safe  street  con- 
sidered without  reference  to  the  work  of  laying  the  pipe. 

The  question  as  to  contributory  negligence,  also  raised 
by  plaintiflf  in  error,  it  is  not  worth  while  to  discuss. 
The  trial  court  seems  to  have  submitted  it  fairly  to  the 
jnry,  aad  we  are  not  prepared  to  say  that  the  jury's  find- 
ing is  unsupported  by  the  evidence. 

For  the  failure  to  iiote  the  right  of  the  city  to  reason- 
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ably  interfere  with  the  safety  of  its  streets  in  making  im- 
provements, it  fs  recommended  that  the  judgment  of  the 
trial  court  be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings. 

Day  and  Kirkpatrick,  <3C.,  concur. 

Bbvebsed  and  remanded. 
Opinion  on  rehearing  follows. 


The  City  of  South  Omaha  v.  James  Burke,  by  Edward 

Burke,  His  Next  Friend. 

Filed  Afbu:  7,  1903.    No.  12,044. 

Commissioner's  opinion.    Department  No.  3. 

Appeal  and  Error:  Instructions:  Construction  of  Paragraphs.  The 
different  paragraphs  of  the  charge  to  a  Jury  are  to  be  construed 
together,  and  if,  when  thus  construed,  they  correctly  state  the 
law  applicable  to  the  facts,  a  Judgment  will  not  be  reversed  be- 
cause of  omissions  in  a  paragraph,  which  does  not  purport  to 
cover  the  entire  case. 

Rehearing  of  case  reported  ante,  page  309. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Slabaugh,  J.  Judgment  below  af- 
finned. 

W.  G.  Lambert,  for  plaintiff  in  error. 
/.  J.  Dunn,  contra. 

Albert,  0. 

This  is  a  rehearing.  The  former  opinion  is  reported 
ante,  page  309,  and  in  91  N.  W.  Rep.,  562.  That  opinion 
closes  with  these  w^ords :  *'For  the  failure  to  note  the  right 
of  the  city  to  reasonably  interfere  with  the  safety  of  its 
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streets  in  making  improvements,  it  is  recommended  that 
the  judgment  of  the  trial  court  be  reversed." 

The  foregoing  conclusion  is  based  exclusively  on  ja  con- 
struction of  the  seventh  paragraph  of  the  charge  to  the 
jury,  which  is  set  out  in  that  opinion.  Were  that  instruc- 
tion the  only  one  given,  touching  the  duties  and  liabilities 
of  the  city  in  the  premises,  or,  if  it  purported  to  be  a  com- 
plete exposition  of  the  law  applicable  to  the  facts  in  the 
case,  we  should  be  disposed  to  concur  in  the  conclusion 
reached  in  the  former  opinion.  But  the  trial  court  did  not 
stop  with  that  paragraph ;  on  the  contrary,  it  added  the 
following : 

"IX.  The  duty  ordinarily  resting  upon  the  city  to  keep 
its  streets  in  reasonably  safe  condition  for  public  travel 
does  not  exist  during  the  time  occupied  in  making  public 
improvements  or  repairs  in  or  upon  such  streets,  and  such 
city  is  relieved  from  liability  from  such  conditions  as  are 
reasonably  necessary  for  the  purpose  of  performing  the 
work  and  for  the  time  reasonably  required  for  its  perform- 
ance, and  while  such  improvements  are  in  progress  in  or 
upon  the  streets  of  a  city  the  city  must  exercise  reasonable 
care  to  protect  those  properly  and  lawfully  upon  such 
streets  from  the  consequences  of  any  unsafe  condition  that 
may  exist." 

By  the  paragraph  just  quoted,  it  seems  to  us  that  the 
jury  were  pointedly  advised  of  the  right  of  the  city  to  in- 
terfere, in  a  reasonable  manner,  with  the  safety  of  its 
streets  in  making  impi*ovements  thereon,  and  of  its  duties 
and  liabilities  under  such  circumstances,  so  far  as  pertains 
to  the  facts  in  this  case.  It  is  a  familiar  rule  that  instruc- 
tions are  to  be  construed  together.  Schmitt  &  Brother  v. 
Mahoney,  60  Neb.,  20;  Nelson  v.  Jenkins,  42  Neb.,  133; 
Blakeslee  v.  Ervin,  40  Neb.,  at  page  135 ;  Martin  v.  State, 
30  Neb.,  507.  Paragraph  7  does  not  purport  to  cover  the 
entire  case ;  it  is  merely  a  statement  of  the  general  rule  as 
to  the  duties  and  liabilities  of  a  city  in  respect  to  its  streets. 
Followed  as  it  is  by  the  paragraph  hereinbefore  set  out, 
and  construed  with  it,  as  it  must  be,  we  are  satisfied  that 
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there  was  no  "failure  to  note  the  right  of  the  city  to  rea- 
sonably interfere  with  the  safety  of  its  streets  in  making 
improvements,"  and  that  tlie  conclusion  reached  in  the 
former  opinion  is  wrong.  In  the  former  opinion  all  other 
questions  were  resolved  in  favor  of  the  defendant  in  error. 
On  these  questions  we  fully  concur  in  the  views  expressed. 
Such  being  the  case,  and  the  ground  upon  which  the  judg- 
ment of  reversal  is  based  being  in  our  opinion  untenable, 
we  recommend  that  such  judgment  be  vacated,  and  that 
the  judgment  of  the  district  court  be  aflarmed. 

Ames  and  Duffie,  CC,  concur. 

The  former  judgment  of  reversal  entered  in  this  court 
in  this  cause  is  reversed,  and  the  judgment  of  the  district 
court  affirmed. 

Judgment  below  affirmed. 


The  National  Black  T?iver  Bank  of  PuocTORVirxE,  Ver- 
mont, APPELLEE,  V.  Aaron  Wall,  appellant,  et  al. 

Filed  July  1,  1902.    No.  12.050. 

Commissioner's  opinion.    Department  No.  2. 

Mortgage  Foreclosure:  Obdeb  of  Sale:  Completion  bt  Shebiff  Afteb 
Tebm.  Where  an  order  of  sale  In  a  foreclosure  proceeding  has 
been  regulaiily  issued  and  placed  in  the  hands  of  a  sheriff  of  the 
county  in  which  it  was  issued  during  his  term  of  office;  he  may 
complete  the  execution  of  such  order  of  sale  after  the  expiration 
of  his  term. 

Appeal  from  the  district  court  for  Sherman  county. 
Tried  below  before  Sullivan,  J.    Affirtned. 

Aaron  Wall,  for  appellant. 

C.  A.  Bemis  and  H.  M,  Mathew,  contra. 

Oldham,  C. 

This  is  an  appeal  from  the  confirmation  of  a  sale  in  a 
foreclosure  proceeding.     But  one  objection  to  the  regfu- 
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larity  of  the  sale  is  called  to  our  attention  by  the  brief  of 
the  appellant.  On  the  3d  day  of  January,  1900,  an  order  of 
sale  was  issued  on  a  decree  of  foreclosure  regularly  en- 
tered by  the  district  court  for  Sherman  county,  Nebraska, 
and  delivered  to  H.  G.  Patton,  sheriff  of  said  county.  On 
the  4th  day  of  January  the  term  of  office  of  sheriff  Patton 
expired  and  he  turned  over  and  surrendered  his  office  to 
his  duly  elected  and  qualified  successor,  but  proceeded  to 
execute  the  order  of  sale  which  had  been  delivered  to  him 
before  the  expiration  of  his  term  of  office  as  sheriff;  and  it 
is  claimed  by  the  appellant  that  the  retiring  sheriff  had 
no  authority  to  do  so,  and  that  his  acts  in  appraising  the 
lands  and  conducting  the  sale  after  his  term  of  office  had 
expired  are  without  proper  authority  and  void,  and  that 
for  this  reason  the  sale  should  be  set  aside. 

Section  123,  article  1,  chapter  18,  Compiled  Statutes, 
provides  that  "Sheriffs  and  their  deputies  may  execute 
any  process  which  may  be  in  their  hands  at  the  expiration 
of  their  office,^'  etc.  This  court  held  in  the  case  of  Holmes 
V.  Crooks,  56  Neb.,  466,  76  N.  W.  Rep.,  1073,  that  "an  order 
of  sale  comes  within  the  term  ^process'  as  used  in  this  sec- 
tion of  the  statute,"  citing  Philips  v.  Spotts,  14  Neb.,  139, 
in  support  of  this  conclusion.  While  it  is  true  that  the  de- 
cision in  Holmes  v.  Crooks ^  supra^  was  based  on  a  record  in 
which  the  appraisement  had  been  made  and  the  process 
partially  executed  before  the  sheriff's  term  of  office  had 
expired,  yet  the  language  of  the  statute  plainly  confers 
the  right  to  execute  any  process  that  may  be  in  the  hands 
of  the  sheriff  at  the  time  of  the  expiration  of  his  term  of 
office,  whether  such  process  has  been  partially  executed 
or  not^  and  we  therefore  recommend  that  the  judgment  of 
the  district  court  be  affirmed. 

PouNB  and  Barnes,  CO.,  concur. 

Affirms). 
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Charles  M.  Parker,  Administrator  with  Will  Annexed 
OP  THE  Estate  op  John  E.  Haas,  Deceased,  v.  Wal- 
lace Taylor. 

Filed  JuIiT  1,  1902.    No.  12,054. 
Commissioner's  opinion.    Department  No.  1. 

1.  Action:     Assignment    of    Interest    During    Pendency:     Parties. 

Where  the  Interest  of  the  plaintiff  is  transferred  to  another  during 
the  pendency  of  the  cause,  the  suit  may  be  prosecuted  to  its  ter- 
mination in  the  name  of  the  original  plaintifF,  or  the  transferee 
may  be  substituted  as  plaintiff. 

2.  Appeal  and  Error:    Instruotionb  Not  Based  Upon  Evidence.     In- 

structions to  the  jury  must  be  based  upon  and  be  applicable  to 
the  evidence;  and  it  Is  not  error  to  refuse  to  instruct  the  Jury 
that  they  may  find  a  material  fact,  of  which  there  is  no  evidence 
from. which  it  may  be  legally  inferred. 

3.  Bills  and  Notes:    Evidence  of  Extension  of  Time  of  Payment: 

Sufficiency.  Evidence  examined,  and  held  not  to  support  the 
claim  that  time  of  payment  of  notes  had  been  extended. 

EitROR  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.    Affirmed. 

Willard  E.  Stewart  and  Allen  W.  Field^  for  plaintiff  in 
error. 

Ricketts  d  RicTcetts,  contra. 

Day,  0. 

Wallace  Taylor  filed  his  claim  in  the  countj^  court  of 
Lancaster  county  aj?ainst  the  estate  of  J.  E.  Haas,  based 
upon  three  promissory  notes  payable  to  the  order  of  said 
Taylor  and  signed  by  P.  A.  Bowman  and  J.  E.  Haas.  The 
claim  was  allowed  in  the  county  court  as  filed,  leas  the  sum 
of  11,800  which  had  been  paid  thereon  since  the  filing  of  the 
claim.  From  the  order  of  allowance  an  appeal  was  taken 
to  the  district  court,  where,  upon  trial,  a  judgment  was 
rendered  in  favor  of  Taylor  for  |233.83.  To  review  this 
judgment  Charles  M.  Parker,  administrator  of  said  estate, 
brings  error  to  this  court. 
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The  petition  is  in  the  usual  form  of  an  action  to  recover 
upon  promissory  notes,  and,  after  crediting  the  payment 
of  f  1,800,  alleges  there  is  due  the  plaintiif  upon  said  notes 
^f200  with  interest  from  October  12,  1897,  at  ten  per  cent. 
A  number  of  defenses  are  alleged  in  the  answer,  but  only 
those  argued  in  the  briefs  will  be  considered.  The  answer 
alleges  that  the  plaintiff  was  not  the  real  party  in  interest ; 
that  Haas  was  surety  for  Bowman,  and  that  for  a  valuable 
consideration  the  time  of  payment  had  been  extended  to  a 
time  certain,  without  the  consent  of  the  said  Haas.  The 
reply  denied  these  allegations  of  the  answer. 

It  is  urged  that  the  court  erred  in  refusing  to  give  an  in- 
struction requested  by  the  dc  fndant  to  the  effect  that,  if 
the  jury  believed  from  the  evidence  that  the  plaintiff  was 
not  the  owner  of  the  notes  sued  on  and  was  not  entitled  to 
receive  the  proceeds  of  the  notes,  or  any  part  thereof,  then 
they  should  find  for  the  defendant.  The  instruction  asked, 
as  an  abstract  proposition  of  law,  was  correct,  but  as  ap- 
plied to  the  undisputed  evidence  upon  the  question  to 
which  it  was  directed,  it  had  no  application  and  was,  there- 
fore, properly  refused.  Tlie  evidence  shows  without  con- 
flict that  after  the  plaintiff  had  filed  his  claim  in  the  county 
court,  based  upon  the  notes  sued  on,  he  sold  the  notes 
to  one  Katherine  Bowman  and  that  she  was  the  real  party 
in  interest.  Under  the  provisions  of  section  45  of  the  Code 
of  Civil  Procedure,  it  has  been  held  that  where  the  in- 
terest of  a  plaintiff  is  transferred  to  another  during  the 
pendency  of  the  cause,  the  suit  may  be  prosecuted  to  its 
termination  in  the  name  of  the  original  plaintiff,  or  the 
transferee  may  be  substituted  as  plaintiff.  Alexander  v. 
Ot^erton,  52  Neb.,  283 ;  Har7ington  v.  Connor,  51  Neb.,  214 ; 
Dodge  v.  Omaha  d  8.  W.  B.  Co,,  20  Neb.,  280. 

It  is  next  urged  that  Haas  was  a  surety  upon  the  notes 
and  that  the  date  of  the  payment  had  been  extended  to  a 
time  certain,  for  a  valuable  consideration,  without  his  con- 
sent. It  is  admitted  that  Haas  was  a  surety,  but  the  ex- 
tension of  the  time  of  payment  was  demied.  Upon  this 
branch  of  the  case  there  was,  likewise,  no  dispute  in  the 
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evidence.  The  record  shows  that  Mrs.  Katherine  Bowman 
purchased  the  three  notes,  and  the  school  land  contract 
which  secured  the  same,  from  Taylor;  that  she  paid  f  1,800 
in  cash  for  them,  and  the  balance  of  the  purchase  price  she 
agreed  to  pay  on  or  before  January  1,  1899.  By  her  agree- 
ment the  notes  were  to  remain  in  the  hands  of  Ricketts  & 
Wilson,  attorneys  for  Taylor,  until  the  balance  w^as  paid. 
We  are  unable  to  see  how  Mrs.  Bowman's  contract  with 
Taylor  operated  to  extend  the  time  of  payment  of  the  notes, 
executed  by  Bowman  and  Haas.  She  had  the  undoubted 
right  to  buy  the  notes,  and  Taylor  had  the  right  to  sell 
them  upon  such  terms  as  he  saw  fit  to  make.  The  fact  that 
Taylor  extended  the  time  in  which  Mrs.  Bowman  was  to 
pay  l.iiii  for  the  notes  beyond  the  period  when  the  three 
notes  became  due  can  not  be  considered  an  extension  of  the 
time  of  payment.  Nothing  was  done  by  the  parties  which 
would  have  prevented  the  representatives  of  Haas  from 
paying  the  notes  and  proceeding  at  once  against  the  estate 
of  Bowman. 

The  instruction  asked  by  the  defendant  upon  this  phase 
of  the  case  was  not  based  upon  and  applicable  to  the  evi- 
dence, and  was  therefore  properly  refused.  Instructions 
to  the  jury  must  be  based  upon  and  be  applicable  to  the 
evidence,  and  it  is  error  to  instruct  the  jury  that  they  may 
find  a  material  fact,  of  which  there  is  no  evidence  for  which 
it  may  be  legally  inferred.  Walrath  v.  State,  8  Neb.,  80; 
Neihardt  v,  Kilmer,  12  Neb.,  35. 

There  is  a  claim  made  on  behalf  of  the  defendant  estate 
that  the  land  securing  the  payment  of  the  notes  in  contro- 
versy was  sold  by  Mrs.  Bowman,  as  administratrix,  to 
plaintifif,  Taylor.  It  is  urged  that  any  such  sale  must  have 
been  subject  to  all  liens  against  the  land ;  that  Taylor  sub- 
sequently made  a  contract  selling  the  land  to  Mrs.  Taylor, 
and  to  do  so  must  clear  up  the  title  by  releasing  the  lien 
of  the  notes.  We  are  unable  to  see  how  the  transaction 
had  the  effect  claimed,  or  operated  as  a  discharge  of  the 
notes.  The  terms  of  the  administratrix^a  sale  by  Mrs. 
Bowman  to  Taylor,  if  there  was  one,  do  not  appear.    It 
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seems  by  the  testimony  of  Taylor's  attorney  that  the  sale 
was  made  simply  to  get  the  title  subject  to  the  liens,  into 
the  name  of  Mrs.  Bowman.  After  this  was  done  the  sale  of 
the  notes  and  of  the  land  contract  to  Mrs.  Bowman  was 
made.  This  transaction  seems  to  have  had  no  relation  to 
the  administratrix's  sala  The  latter  was  only  shown  inci- 
dentally ;  no  record  of  it  was  introduced.  We  are  entirely 
unable  to  give  it  any  more  importance  than  the  parties 
themselves  did  at  the  trial.  There  is  no  claim  that  the  full 
valae  of  the  land  was  not  realized  in  the  sale  to  Mrs.  Bow- 
man. 

The  instructions  given  by  the  court  seem  to  have  fully 
and  fairly  submitted  the  question  raised  by  the  pleadings 
and  the  evidence,  and  the  judgment,  in  our  opinion,  is 
clearly  sustained  by  the  evidence. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Haotings  and  Kirkpatbick,  CO.,  concur. 

Affirmed. 


Albert  L.  Campbell,  Trustee,  and  Robert  C.  Geer,  as 
Executor  of  the  Will  of  Kobbins  Battbll,  De- 

CEASED,  appellees,  V.  ALBERT  GaWLEWICZ,  APPELLANT, 

ET  AL. 

Filed  July  1,  1902.    No.  12,055. 

Commissioner's  opinion.    Department  No.  2. 

1.  Judicial  Sales:    Term  "Pbiob  Lien"  in  Certificate  of  Liens:    Tax 

Lien  Always  Priob.  By  law,  taxes  are  made  a  first  lien  upon  the 
real  estate  against  which  they  are  levied  and  assessed.  Such  lien 
l8  superior  and  prior  to  all  others,  and  it  is  not  necessary  for 
the  county  treasurer  in  his  certificate  of  liens,  on  judicial  sale,  to 
Insert  the  words  "  prior  liens." 

2.  Judicial  Sales:    Return  Failed  to  Show  Purciiaskr  as  Executor: 

Amendment.  The  return  of  the  sheriff  to  an  order  of  sale  showed 
that  the  land  was  sold  to  the  plaintiff,  but  failed  to  state  that  it 
was  sold  to  the  plaintiff  as  executor,  etc.  This  failure  was  cor- 
rected by  an  amended  return,  held  to  constitute  no  grounds  for 
ot^ectlon  to  the  confirmation  of  the  sale. 
25 
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3.  Judicial  Sales:  Purchase  by  Plaintiff:  Payment  of  Money.  Where, 
at  a  judicial  sale  the  land  is  purchased  by  the  plaintiff,  mentioned 
in  the  decree,  it  is  not  necessary  that  the  sum  bid  should  be 
actually  paid  in  money  to  the  officer  conducting  the  sale. 

Appeal  from  the  district  ccmrt  for  Sherman  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

H.  M.  MatheWy  for  appellant. 

Wall  d  Williams,  contra. 

Babnes,  0. 

This  is  an  appeal  frOra  an  order  confirming  a  judicial 
sale  of  real  estate,  under  a  decree  of  the  district  court  for 
Sherman  county. 

1.  The  appellant  contends  that  the  court  erred  in  over- 
ruling his  motion  to  set  aside  the  sale,  because  the  treas- 
erer  did  not  state  in  his  certifi(»ate  of  liens  that  the  taxes 
were  liens  prior  to  that  of  the  decree.  In  answer  to  this 
contention  it  is  sufficient  to  say  that  by  law  taxes  are  made 
a  first  lien  upon  the  real  estate  against  which  they  are  as- 
sessed and  levied.  Such  lien  is  superior  to  all  others.  No 
one  is  so  ignorant  of  the  law  as  to  be  misled  by  the  absence 
of  the  words  "prior  liens"  in  such  a  case,  and  the  court 
was  right  in  overmliug  the  motion. 

2.  It  is  urged  that  the  order  of  confirmation  be  set  aside, 
because  the  sheriff  did  not  state  in  his  original  return  that 
he  sold  the  land  to  the  plaintiff  in  his  official  or  representa- 
tive capacity,  or  name.    This  objection  is  not  tenable,  but 
the  force  of  it,  in  any  event,  is  obviated  by  the  amended 
return  of  the  sheriff*  to  the  order  of  sale  in  which  he  states 
that  the  land  was  sold  to  Kobert  0.  Geer  as  executor,  etc. 
Where  the  land,  at  judicial  sale,  is  purchased  by  the  plain- 
tiff it  is  not  necessary  that  any  moftey  should  actually  be 
paid  to  the  officer.    This  disposes  of  all  of  the  objections 
urged  by  the  appellant;  and,  it  appearing  that  he  has  gus- 
tained  no  injury  by  reason  of  any  of  the  matters  com- 


I 
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plained  of,  we  recommend  that  tlie  order  appealed  from  be 
affirmed. 

Pound  and  Oldham,  CO.,  concur. 

Affirmed. 


Jacob  Zimmerman  v.  Kearney  County  B^nk. 

Filed  July  1,  1902.    No.  12,086. 

Commissioner's  opinion.    Department  No.  2. 
I 

L  Appeal  and  Error:    No  Assignment  of  Ebbob  in  Oyebbulino  Motion 

roB  New  Tbial.    A  judgment  will  not  be  reversed  for  error  of 

I  law  occurring  at  the  trial,  unless  it  is  alleged  in  the  petition  in 

/  error,  and  shown  by  the  record,  that  the  court  erred  In  overruling 

i  the  motion  for  a  new  trial. 


'  2.  Appeal  and  Error:     No  Aboument  of  Assignments  in  Bbief  ob 

]  Citations.    Where  the  plaintiff  in  error  makes  no  argument  in  his 

brief  of  any  of  the  assignments  of  error  contained  in  his  petition, 
and  no  authorities  are  cited  and  no  reasons  given  in  support  of 
such  assignments,  the  judgment  of  the  trial  court  should  be 
affirmed. 

3.  Appeal  and  Error:  Dibection  of  Vebdigt  Whebe  No  Otueb  Could 
Be  Sustained.  It  is  not  reversible  error  for  the  trial  court  to 
direct  the  jury  to  return  a  verdict  for  one  of  the  parties  where, 
upon  the  evidence,  no  other  verdict  than  the  one  directed  can  be 
sustained. 


Error  from  the  district  court  for  Kearney  county. 
Tried  below  before  Adams,  J.    Affirmed. 

E.  C.  Dailey,  for  plaintiff  in  error. 

J.  L.  McPheely,  contra. 

r 

Barnes,  O. 

On  the  5th  of  July,  1894,  the  defendant  in  error  filed  its 
petition  in  the  district  court  for  Kearney  county  against 
the  plaintiff  in  error  to  recover  a  balance  due  on  a  promis- 
sory note  for  |686,  given  by  plaintiff  to  Finch  &  Paddock, 
and  by  them  sold  and  indorsed  to  the  defendant.  The  pe- 
tition was  in  the  usual  form.    The  plaintiff's  answer  ad- 


324  KERRASKA  KEPORTS.     [Unofficiau 

Zimmerman  v.  Kearney  County  Bank. 

luitted  the  corporate  existence  of  the  defendant ;  admitted 
that  he  executed  the  note  in  suit  and  delivered  it  t^  Finch 
&  Paddock;  admitted  that  he  had  paid  thereon  the  several 
sums  set  out  in  the  petition,  but  denied  that  the  defendant 
purchased  the  note  for  a  valuable  consideration  of  Finch 
&  Paddock  before  due;  denied  that  defendant  was  the 
owner  of  the  note,  and  pleaded  that  the  note  was  a  renewal 
of  certain  other  notes;  that  the  transactions  were  usu- 
rious, and  that  he  had  paid  Finch  &  Paddock  and  the 
defendant,  on  account  of  the  same,  a  sum  of  money  equal  to 
the  amount  which  he  received  when  he  executed  the  orig- 
inal note;  denied  that  he  owed  the  defendant  the  sum  of 
$411,  a  balance  on  the  note  in  suit,  or  any  other  sum  of 
money  whatsoever,  and  prayed  judgment  for  costs.  The 
reply  was  a  general  denial.  Upon  these  issues  the  cause 
was  tried  to  a  jury,  and  a  verdict  was  rendered  for  the 
defendant  Plaintiff  prosecuted  error  to  this  court  and 
the  judgment  was  reversed  on  account  of  an  error  com- 
mitted by  the  trial  court  in  excluding  certain  evidence 
offered  by  the  plaintiff.  The  cause  was  remanded  to  the 
district  court  and  was  again  tried  to  a  jury;  after  the  in- 
troduction of  all  of  the  evidence  the  court  instructed  the 
jury  in  writing  and  they  retired  to  consider  their  verdict 
After  remaining  out  some  time,  and  being  unable  thus 
far  to  agree,  the  court  caused  the  jury  to  be  brought  into 
open  court  and  thereupon  instructed  it  to  find  a  verdict 
for  the  defendant  in  error  herein,  for  the  amount  claimed 
in  its  petition,  which  was  accordingly  done.  The  plaintiff 
in  error  thereupon  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  he  again  prosecutes  error  to  this  court. 

1.  The  plaintiff  does  not  allege  or  claim  in  his  petition 
in  error  that  the  court  erred  in  overruling  his  motion  for 
a  new  trial,  and  as  the  errors  complained  of  occurred 
upon  and  during  the  trial  his  petition  is  not  sufficient  to 
require  us  to  examine  the  assignments  therein  contained, 
and  the  judgment  of  the  trial  court,  for  that  reason,  should 
be  affirmed. 

2.  The  plaintiff's  original  brief  contains  no  argument 
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of  any  of  the  assignments  of  errM"  set  forth  in  his  peti- 
tion ;  no  reasons  are  given  and  no  authorities  are  cited  in 
said  original  brief  to  substantiate  his  said  assignments. 
Therefore  we  would  be  justified  in  declining  to  consider 
any  of  them,  and  on  this  ground  the  judgment  of  the  trial 
court  should  be  affirmed. 

3.  This  case  being  before  us  for  the  second  time,  we 
have  concluded  to  examine  the  record  and  dispose  of  the 
only  contention  which  is  available  to  the  plaintiff  in  error 
in  any  view  of  the  case,  which  is,  that  the  court  erred  in 
directing  the  jury  to  return  a  verdict  for  the  defendant. 

We  have  examined  the  record  carefully  and  read  all  of 
the  evidence  and  are  satisfied  that  the  verdict  returned 
herein  was  the  only  one  which  could  have  been  rendered  by 
the  jury.  The  evidence  introduced  by  the  defendant  fully 
sustained  the  allegations  of  the  petition,  and  established 
beyond  question  that  the  note  in  suit  was  purchased  by  it 
in  good  faith  for  a  valuable  consideration  before  due,  and 
without  notice  of  any  defense  thereto.  The  only  evidence 
introduced  by  plaintiff  on  that  point  was  his  statement, 
and  that  of  his  wife,  that  Paddock  said  in  their  presence 
ui>on  one  occasion,  that  he  had  not  sold  the  note  to  the 
defendant;  and  that  it  only  had  the  note  for  collection. 
This  was  denied  by  Paddock.  As  was  held  in  this  case, 
59  Neb.,  23,  this  testimony  was  not  admissible  as  substan- 
tive evidence,  but  only  on  the  question  of  the  credibility 
of  the  witness,  Paddock.  There  was  plenty  of  other  evi- 
dence introduced  by  the  defendant  to  establish  the  con- 
troverted facts;  Paddock's  evidence  may  be  wholly 
disregarded,  and  still  the  jury  would  be  compelled  to 
render  a  verdict  for  the  defendant.  There  was  no  error 
in  directing  the  jury  to  return  the  verdict  which  they  did. 
It  would  have  been  reversible  error  to  have  refused  to  do  so. 

For  the  foregoing  reasons  we  recommend  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Pound  and  Oldham,  CC,  concur. 

Affirmes). 
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Obobgb  Vradbnbueg,  appbllbb,  v.  Frank  A.  Johnson  bt 

AL.,  APPELLANTS. 

Filed  July  22,  1902.    No.  11,846. 

Commissioner's  opinion.    Department  No.  3. 

1.  Bills  and  Notes:   Note  in  Usual  Form:   £2vidence  as  to  Payment  bt 

Labor:  Admissibility.  Where  a  promissory  note  in  the  usual 
form  calls  for  the  payment  of  money,  evidence  that  It  was  to  be 
paid  in  work  and  labor  can  not  be  received  against  the  objection 
of  the  holder. 

2.  Mortgage  Foreclosure:    Evidence  as  to  Suit  at  Law  on  Nones: 

Sufficiency.  Evidence  examined,  and  held  to  make  a  prima 
facie  showing  that  no  suit  at  law  had  been  commenced  on  the 
notes  secured  by  the  mortgage  in  suit. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcettt,  J.    Affirmed. 

J.  W.  Ellevj  for  api)ellants. 

George  A.  Magney,  contra. 

DUFFIB,  O. 

Thie  is  an  appeal  from  a  decree  foreclosing  a  mortgage. 
Two  notes  were  secured  by  the  mortgage,  one  for  |750  and 
the  other  for  f350  and,  excepting  as  to  dates,  time  of  ma- 
turity and  the  amount  due,  arc  in  the  following  form: 

"On  or  before  five  years  after  date  I  promise  to  pay  to 
Henry  O.  Devries  or  order  |750  for  value  received,  ne- 
gotiable and  payable  at  the  oflSce  of  the  Globe  Loan  & 
Trust  Company,  Omaha,  Nebraska,  with  interest  at  the 
rate  of  8  per  cent  per  annum  from  date  until  maturity. 
The  interest  to  be  paid  semi-annually.  All  principal  and 
interest  not  paid  when  due  to  bear  interest  at  the  rate  of 
10  per  cent  per  annum  until  paid. 

"(Signed.)  .  Frank  A.  Johnson." 

The  princiflal  defense  offered  was  the  following:  "That 
for  a  valuable  consideration  the  said  Henry  O.  DevrieSi 
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the  payee  of  the  notes  described  in  plaintiff's  petition,  con- 
tracted and  agreed  with  the  defendant,  Frank  A.  Johnson, 
that  said  notes  and  interest  thereon  should  be  paid  in 
work  to  be  performed  by  said  Frank  A.  Johnson  at  cus- 
tomary wages  and  defendants  say  that  said  Frank  A. 
Johnson  has  always  been  ready  and  willing  to  do  and  per- 
form work  at  customary  wages  in  payment  of  said  notes 
and  interest,  and  that  all  payments  made  thereon  liave 
been  by  work  performed  by  said  Frank  A.  Johnson." 

The  notes  by  their  terms  are  payable  in  money  and  no 
evidence  was  properly  receivable  showing  that  tliey  were 
to  be  paid  in  any  other  manner.  It  is  true  tliat  the  court, 
over  the  objection  of  the  plaintiflf,  received  evidence  tend- 
ing to  show  an  agreement  betwen  the  original  parties  to 
the  notes  that  payment  should  be  made  in  labor,  but  as  the 
decree  went  in  favor  of  the  plaintiflf  we  must  presume 
that  the  court  rejected  this  evidence  in  his  consideration 
of  the  case. 

It  is  further  objected  that  there  was  no  sufficient  proof 
before  the  court  that  no  action  at  law  had  boon  commenced 
on  these  notes  or  either  of  them.  On  his  cross-examina- 
tion Johnson  testified  as  follows :  "No,  sir ;  I  will  say  this : 
I  said  I  wouldn't  do  it  if  I  was  going  to  be  sued  because 
they  threatened  to  sue  me."  This  remark  was  made  touch- 
ing  an  effort  to  cqmpromise  with  him  and  to  obtain  new 
notes  in  place  of  the  old,  making  a  discount  of  a  consider- 
able amount  then  due.  Again,  in  speaking  of  certain 
efforts  made  by  the  plaintiff  to  collect  these  notes,  a  wit- 
ness having  them  in  charge  for  collection  testified  that 
"nothing  w^as  done"  and  "we  permitted  it  to  run."  We 
think  that  the  court  was  justified  from  the  evidence  in 
finding  that  no  suit  at  law  had  been  commenced  upon 
these  notes  previous  to  filing  the  petition  in  foreclosure. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Ai^bkrt,  CC,  concur. 

A]rFIRMED« 

I 
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The  First  National  Bank  op  Madison,  Nebraska,  ap- 
pellee, V.  Samuel  J.  Tompkins  et  al.,  appellants, 

BT  AL. 

Filed  July  22,  1902.    No.  11,925. 

Commissioner's  opinion.    Department  No.  1. 

1.  Creditors?  Suit:    Insolvency:    Jurisdiction:    Attachment  Against 

Debtor,  Judgment  Against  His  Executrix.  Where  a  creditor  has 
obtained  an  attachment  lien  In  debtor's  lifetime,  and  subsequently 
Judgment  and  order  of  sale  of  attached  real  estate  is  entered 
against  the  debtor's  executrix,  jurisdiction  to  clear  the  title  of  the 
attached  lands  of  the  debtor's  fraudulent  deeds,  does  not  depend 
upon  Insolvency  of  the  debtor's  estate. 

2.  Creditors'  Suit:    Matters  Litigated  in  Attachment  Suit  Merged  in 

Attachment  Judgment.  As  between  plaintiff  and  the  debtor's 
estate  all  matters  litigated  in  the  attachment  suit  must  be  deemed 
merged  in  the  judgment  and  order  of  sale  of  the  attached 
property.  , 

3.  Creditors'  Suit:    Deeds  Fraudulent  as  Against  Attachment  Jitdg- 

ment.  Evidence  examined,  and  held  to  sustain  trial  court's  find- 
ing that  the  deeds  of  the  attached  property,  made  by  the  debtor 
In  his  lifetime,  were  fraudulent  as  against  plaintiff's  attachment 
and  judgment 

Appeal  from  the  district  court  for  Antelope  county. 
Tried  below  before  Cones,  J.    Affirmed. 

J.  F.  Boyd  and  8.  0.  Gnmphcll,  for  appellants. 

W.  M.  RoheHson,  W,  V.  Allen  and  .1/.  J.  Mayer,  contra. 

Hastings,  O. 

The  main  question  raised  in  this  case  is  whether  or  not 
the  evidence  supports  the  conclusion  of  the  trial  court  that 
certain  deeds  made  by  Joseph  Ootey  to  his  brother-in-law, 
Samuel  J.  Tompkins,  and  to  his  sister-in-law,  Lucretia 
Tompkins,  were  fraudulent  and  void  as  against  the  ap- 
pellee's judgment.  It  is  also  urged  that  as  it  is  not  alleged 
that  appellee's  judgment  could  not  have  been  collected 
from  Joseph  Cotey's  estate   there   is   no   foundation  for 
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equitable  interference  at  the  suit  of  the  creditors.  It  is 
urged  that  any  steps  required  to  vindicate  the  creditor's 
rights  should  have  been  taken  through  the  debtor's  per- 
sonal representative  under  sections  211  and  212  of  the 
decedents'  act  (chapter  23,  Compiled  Statutes). 

The  latter  question  seems  to  be  disposed  of  by  the  fact 
that  at  the  time  of  Joseph  Cotey's  death  in  February,  1897, 
the  appellee's  action  against  him  and  his  wife  to  recover 
on  the  note  which  is  the  foundation  of  this  action,  was 
{lending,  and  an  attachment  had  been  issued  and  levied 
upon  the  real  estate  in  question  here.  In  the  December 
following  the  death  of  Joseph  Cotey  that  action  was  re- 
vived against  Mrs.  Cotey,  his  executrix,  and  judgment  in  it 
was  rendered  and  an  order  entered  for  sale  of  the  attached 
property,  which  is  the  real  estate  in  question  in  this  action. 
It  is  also  alleged  that  the  deeds  by  means  of  which  this 
property  was  conveyed  to  the  defendants,  Samuel  J.  Tomp- 
kins and  Lucretia  Tompkins,  were  of  record  and  were 
fraudulent  but  served  to  becloud  the  title  to  such  an  extent 
that  the  property  would  not  sell  for  sufficient  to  bring  the 
amount  of  plaintiff's  claim. 

There  seems  no  doubt  of  the  right  of  one  who  has  a  lien 
by  attachment  upon  real  estate  to  bring  an  action  to  en- 
force that  specific  lien  as  against  a  fraudulent  grantee. 
Keene  v.  Sallenbach,  15  Neb.,  503.  The  right  to  proceed 
after  the  death  of  the  defendant  by  a  revivor  of  the  action 
against  his  personal  representatives  in  this  instance  the 
executrix,  is  also  secured  by  section  272,  chapter  23,  Com- 
piled Statutes.  It  would  seem,  therefore,  that  it  was  not 
necessary  to  allege  any  insolvency  of  Joseph  Cotey's  estate 
in  order  to  obtain  the  assistance  of  equity  in  enforcing  this 
Attaichment  lien. 

It  appears  that  one  of  the  grounds  of  the  attachment  was 
tltat  Joseph  Cotey  had  conveyed  away  all  of  his  proi>erty 
-wliich  was  subject  to  execution,  in  order  to  delay  and  de- 
fraud his  creditors.  So  far  as  Joseph  Cotey  and  his  estate 
-^er^  concerned,  that  question  was  adjudicated  in  the  at- 
tftelunent  suit  and  it  is  not  necessary  for  the  maintenance 
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of  this  action,  as  against  his  representative,  that  allega- 
tions relating  to  it  should  be  inserted  in  plaintiff's  peti- 
tion, and  if  the  attachment  lien  is  upheld,  it  makes  a  good 
ground  of  relief  against  all  parties. 

The  other  question  involved  is  the  sufficiency  of  the  evi- 
dence to  uphold  the  trial  court's  finding  of  fraud.  The 
property  consisted  of  160  acres  of  land  and  two  lots  in 
Elgin  in  Antelope  county;  the  lots  were  conveyed  March 
25, 1895,  by  Cotey  and  wife  to  Samuel  J.  Tompkins,  and  on 
the  same  day  the  quarter  section  of  land  was  conveyed  to 
Lucretia  Tompkins;  both  conveyances  are  alleged  to  have 
been  without  consideration  and  made  in  fraud  of  creditors. 
It  is  alleged  that  at  that  time  Cotey  was  indebted  to  the 
plaintiff  bank  in  the  sum  of  f  1,815.15  for  borrowed  money; 
that  he  was  engaged  in  the  general  merchandising  busi- 
ness at  Madison,  Nebraska. 

It  appears  that  on  May  3,  1895,  Cotey  and  his  wife  exe- 
cuted a  mortgage  upon  certain  real  estate  in  Madison,  Ne- 
braska, to  secure  his  indebtedness  to  the  plaintiff  bank; 
that  this  property  was  subject  to  some  incumbrances  under 
which  it  was  afterward  sold.  It  brought  about  $400  above 
the  previous  incumbrances,  which  sum  was  applied  upon 
the  bank's  indebtedness,  and  it  is  claimed  that  the  trans- 
action by  which  this  security  upon  the  Madison  property 
was  obtained  was  a  payment  and  liquidation  of  the  debt, 
but  evidently  this  claim  can  not  be  so  considered  in  this 
action.  It  was  presented  in  the  action  upon  the  note,  in 
which  the  original  attachment  was  issued,  and  the  judg- 
ment in  the  attachment  suit  must  be  held  to  have  merged 
this  defense. 

It  is  clear,  therefore,  that  the  sole  question  left  is  as  to 
the  character  of  the  transactions  between  C^otey  and  his 
wife  and  the  defendants,  Samuel  J.  Tompkins  and  Lu- 
cretia Tompkins.  As  in  most  cases  of  this  kind  the  direct 
evidence  comes  from  the  defendants  themselves.  Samuel 
J.  Tompkins'  statement  is  that  on  March  23, 1893,  he  had  a 
settlement  with  his  brother-in-law,  Cotey^  in  which  the  fol- 
lowing statement  was  made  and  was  accepted  by  Cotey : 


J 
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March  13,  1888. 
J.  Cotey  in  %  with  S.  J.  Tompkins. 

I 

Cash  lent  J.  C. 
!         Settled  March  25,  1895. 

March  13,  '88,  Lent  J.  Cotey  on  his  notes  at  10  pr.  ct.  per 
annum  till  paid : 

Time  7  years,  10  days,  $100.         ^!°^?^*;         intereBt 

'  T        -•o,/v/^xxT/>.x  1.  X       Principal.  Paid. 

I         Jan.  13,  '90,  Lent  J.  Cotey  on  his  note 

1  at  10  pr.  ct.  per  annum |150  00        |77  92 

Time  5  years,  2  months,  10  days. 
April  5,  '90,  Lent  J.  Cotey  on  his  note 

as  above \ 160  00  79  47 

Time  4  years,  11  months,  18  days. 

April  7,  '90,  Lent  J.  Cotey  on  his  note 

as  above 80  00  14  47 

Time  4  years,  11  months,  17  days. 

April  21,  '90,  Lent  J.  Cotey  on  his  note 

as  above 150  00  73  84 

Time  4  years,  11  months,  2  days. 
Aug.  8,  '91,  Lent  J.  Cotey  on  his  note 

as  above 150  00  54  83 

Time  3  years,  7  months,  15  days. 

March  30,  '92,  T^nt  J.  Cotey  on  his 

note  as  above 170  00  50  46 

Time  2  years,  1 1  months,  23  days. 

Aug.  29,  '91,  Lent  J.  Cotey  on  his  note 

as  above 30  00  10  69 

Time  3  years,  6  months,  23  days. 

July  25,  '92,  Lent  J.  Cotey  on  his  note 

as  above .* 80  00  22  64 

Time  2  years,  9  months,  29  days. 

July  29,  '93,  Lent  J.  Cotey  on  his  note 

as  above 90  00  14  80 

Time  1  year,  7  months,  26  days. 

July  29,  '93,  Lent  to  J.  Cotey  on  his 

note  as  above 200  00  33  00 

(To  pay  Tootle,  Wheeler  and 

Motter. ) 
Time  1  year,  7  months,  24  days. 
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Amount  Interest 

Principal.  Paid. 

March  23,  ^95,  Lent  J.  Cotey  to  M.  J. 

Mover   |13  50 


11323  50      $501  95 
Int.  on  amount 501  95 


11825  45 
J.  Cotey,  Dr.  to  S.  J.  Tompkins  for  labor  in  his 
store  from   Nov.   18,  1887,  to  March  18,  '95 
(time  7  years  and  4  months),  at  f30  per  month 

and  board.  Amt.  of  wages  my  due  3-18,  '95 $2520  00 

July  24,  1893,  Drew  $100  for  W.  Fair  expenses. .     100  00 

Leaving  a  balance $2420  00 

In  part  payment  of  amounts    my    due    bought 

Mchds.  at  25;^  Dis.,  $2442.91,  amt.  of  purchase. .   1832  16 

In  further  settlement  1  store  building  and  2  lots 

situated  in  Elgin,  Neb.     Consideration 2000  00 

And  in  further  consideration  of  settlement  paid 
rent  building  now  occupied  by  J.  Cotey.  Con- 
sideration for  one  vear  from  this  23d  day  of 
March,  1895,  to  March  23,  1896 200  00 

Leaving  a  balance  due  me  from  J.  Cotey  on  set- 
tlement of  3-23,  1895 213  29 

It  will  be  seen  that  two  matters  enter  into  the  considera- 
tion for  the  transfer  of  this  property :  loans  to  the  amount 
of  $1,323.50,  with  accrued  int(>rcst  of  $501.95,  total  $1,825.- 
45;  and  wages,  on  which  $100  were  paid,  leaving  a  balance 
of  $2,420.  It  appears  that  S.  J.  Tompkins  came  to  Nebraska 
in  1887,  bringing,  as  he  says,  about  $1,200.  He  had  fanned 
his  father's  place  of  200^  acres  in  Wisconsin  for  about  ten 
years.    Just  before  coming  to  Nebraska  he  had  a  sale  of 
personal  property  amounting  to  about  $600,  and  seems  to 
have  sold  some  other  personal  property.    He  seems  to  have 
had  about  the  sum  he  states.    He  and  his  sister  made  their 
home  with  the  brother-in-law.     He  drew  about  $75  annu- 
ally as  rent  from  Wisconsin.    It  seems  entirely  probable 
that  he  made  loans  to  his  embarrassed  brother-in-law;  it 
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might  easily  have  been  that  the  amount  is  correctly  repre- 
sented by  the  several  items  named  in  the  foregoing  state- 
ment. It  seems  clear,  however,  that  the  item  of  wages  was 
an  aft^'thought  and  that  on  this  account  there  was  noth- 
ing due,  and  that  it  was  taken  as  a  convenient  pretext  tor 
raising  the  whole  claim  to  an  amount  suflBcient  to  cover  the 
entire  property  transferred  in  the  making  of  this  pre- 
tended settlement. 

The  other  transaction,  which  was  completed  at  the  same 
time,  was  a  transfer  of  the  farm  in  question  in  Antelope 
county,  valued  at  that  time  at  from  f  1,500  to  $2,500,  to 
the  sister,  in  consideration  of  an  alleged  indebtedness  of 
fl,000  for  money  loaned  and  interest  on  it,  being  $650 
loaned  in  April,  1889,  and  in  addition  to  this  there  was  a 
charge  for  wages  of  f912  and  a  note  for  $1,000,  which  is 
claimed  to  have  since  been  paid.  The  sister  accounts  suffi- 
ciently for  the  i)ossession  of  the  $650  at  the  time  she 
claims  to  have  loaned  it  to  her  brother-in-law,  and  the 
not^s  are  produced.  It  seems  not  improbable  that  this 
was  a  genuine  loan  and  actually  due,  though  outlawed  at 
the  time  of  making  this  deed.  With  regard  to  the  subse- 
quent $1,000  note  there  is  no  evidence  in  the  record  except 
hep  own  statement  corroborated  by  that  of  her  sister  that 
she  has  paid  it  By  what  means*  or  out  of  what  funds  does 
not  appear.  In  her  case,  as  in  her  brother's,  it  is  extremely 
probably  that  she  had  advanced  money  to  her  brother-in- 
law  and  that  it  remained  unpaid.  It  is  also  probable  that 
the  $912  of  wages,  which  enter  into  this  transaction,  was 
an  afterthought,  and  that  no  wages  other  than  her  board 
and  maintenance  du  ring  the  years  that  she  made  her  home 
uith  her  brother-in-law  were  contemplated  by  the  parties 
until  creditors  became  pressing. 

The  transactions  are  very  closely  linked  together  and 
there  are  many  circumstances  casting  suspicion  upon 
them,  one  of  which  is  a  subsequent  transfer  of  the  mer- 
chandise to  one  Stevenson  and  its  immediate  shipment  by 
him  to  Kilkenny,  Minn.,  and  its  retransfer  within  a  few 
weeks,  perhaps  a  few  days,   to  Tompkins.     Stevenson 
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seems  never  to  have  been  in  Kilkenny,  Minn.,  to  have  had 
no  knowledge  of  the  country  and  the  goods  appear  to  have 
been  shipped  there  because  a  son  of  Joseph  Cotey's  son 
was  railway  station  agent  at  that  place.  Another  <Mrcum- 
stance  much  insisted  upon  by  appellee  is  the  fact  that  in 
a  replevin  action  over  the  goods  which  seems,  however,  to 
have  resulted  in  Tompkin's  favor,  the  latter  was  entirely 
unable  to  state  specific  dates  and  amounts  of  the  loans  to 
his  brother-in-law.  At  the  subsequent  hearing  in  this  case 
he  is  positive  and  specific  as  to  both.  At  that  hearing,  too, 
Lucretia  Tompkins  claimed  wages  for  services  "in  the 
family"  on  a  contract  with  Mrs.  Cotey  and  said  she  had 
none  with  Joseph  Cotey.  In  this  action  the  services  are 
claimed  to  have  been  mostly  in  the  store  and  on  an  ar- 
rangement with  Mr.  Cotey. 

We  are  entirely  unable  to  say  that  the  findings  entered 
by  the  trial  court,  that  defendants'  deeds  were  fraudulent 
and  void  as  against  plaintiff's  attachment  lien,  and  that 
plaintiff  is  entitled  to  have  them  set  aside,  is  unsuppcu'ted 
by  the  evidence. 

It  is  recommended  that  the  decree  of  the  trial  court  be 
affirmed. 

Day  and  KirkpatricKj  CC,  concur. 

APFffiMED. 

Opinion  on  rehearing  follows. 


The  First  Nation^vl  Bank  of  ;Madtsox,  Nebraska,  ap- 

PELLBR,  V.  Samuel  J.  Tompkins  et  ai>.,  appei^iants, 

ET  al. 

Piled  Apbil  22,  1903.    No.  11,925. 

Commissioner's  opinion.    Department  No.  2. 

Appeal  and  Error:  Constbuctiox  of  Petition  Here  First  Assailsd. 
A  petition  when  assailed  for  the  first  time  in  this  court  wiU  be 
liberally  construed. 

Keubabing  of  case  reported  ante,  page  328. 
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Appeal  from  the  district  court  for  Antelope  county. 
Tried  below  before  Cones,  J.  Former  judgment  of  affirm- 
(moe  adhered  to. 

Samuel  J.  Tuttle,  A,  O.  Wolfenbarger  and  S.  0.  Camp- 
belly  for  appellants. 

Robertson  d  Wigton^  W.  V.  Allen  and  if.  J.  Moyer, 
contra. 

Oldham,  C. 

The  former  opinion  in  this  case  may  be  found  ante^ 
page  328,  and  in  91  N.  W.  Rep.,  551,  and  as  appears  from 
the  statement  therein  contained,  this  was  an  action  in  the 
nature  of  a  creditors'  bill,  for  the  purpose  of  removing  a 
cloud  cast  upon  the  title  of  certain  attached  real  estate,  by 
an  alleged  fraudulent  conveyance  thereof  by  the  judgment 
debtor.  The  proposition  contained  in  the  first  paragraph 
of  the  syllabus  of  the  former  opinion  is  not  questioned  in 
this  application  for  rehearing,  and  as  we  are  fully  satisfied 
that  it  correctly  states  the  law,  we  will  give  it  no  further 
attention. 

We  are,  however,  urged  to  examine  into  the  sufficiency 
of  the  allegations  of  plaintiff's  petition  to  support  the 
judgment  rendered  by  the  district  court.  The  petition, 
being  assailed  for  the  first  time  in  this  court,  will,  under 
a  well  established  rule,  be  liberally  construed.  It  sets  out 
the  indebtedness  of  Joseph  Cotey,  the  grantor  of  the  al- 
leged fraudulent  conveyances,  to  plaintiff;  the  institution 
of  a  suit  in  the  district  court  for  Madison  county  for  the 
recovery  of  the  amount  of  the  debt;  the  issuance  of  an 
order  of  attachment  in  aid  of  such  action ;  the  judgment 
sustaining  such  attachment;  a  judgment  of  revivor  of  the 
action  against  the  personal  representative  of  Joseph 
Cotey;  the  judgment  for  the  amount  due  plaintiff,  and  the 
order  of  the  court  directing  the  sale  of  the  attached  prop- 
erty to  satisfy  such  judgment  and  costs.  It  also  alleges 
that  on  March  25,  1895,  Joseph  Cotey  and  his  wife  con- 
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veyed  by  warranty  deed  part  of  the  lands  in  controversy 
to  Samuel  J.  Tompkins,  and  the  remainder  to  Lucretia 
Tompkins,  and  that  both  of  these  conveyances  "were  made 
without  consideration  and  for  the  purpose  of  hindering, 
delaying  and  defrauding  the  plaintiff  and  other  creditors 
of  said  Joseph  Cotey^' ;  that  after  said  conveyance,  Joseph 
Cotey  was  insolvent  and  had  no  property  left,  and  has  not 
since  then  had  any  property  for  the  payment  of  plaintiff's 
claim ;  "that  said  Samuel  J.  Tompkins  and  Lucretia  Tomp- 
kins, to  whom  said  premises  were  deeded,  as  aforesaid, 
knew  at  the  time  of  accepting  the  deeds  thereto  that  said 
conveyances  were  made  by  said  Coteys  without  considera- 
tion and  for  the  purpose  and  with  the  intention  to  hinder, 
delay  and  defraud  the  creditors  of  said  Joseph  Cotey, 
and  especially  to  hinder  and  delay  this  plaintiff  in  the 
collection  of  its  claim." 

We  think  this  petition  is  amply  sufficient  to  charge  the 
grantees  in  the  deeds  with  knowledge  of  and  an  active  par- 
ticipation in  the  fraudulent  intent  of  the  grantor.  We 
are  perfectly  satisfied  with  the  conclusion  reached  at  the 
former  hearing,  that  as  between  the  plaintiff  and  Joseph 
Cotey  the  judgment  of  the  district  court  in  the  attach- 
ment suit,  which  was  never  reversed,  established  the 
amount  of  plaintiff's  claim  against  Joseph  Cotey  and  the 
fraudulent  intent  of  Joseph  Cotey  in  the  alienation  of  the 
lands  in  controversy.  So  that  the  only  question  now  to 
be  determined  is  the  good  faith  of  the  grantees  in  these 
deeds  in  their  transactions  with  Cotey. 

At  the  earnest  request  of  counsel  *f or  appellants,  we 
have  examined  the  testimony  on  this  question  contained 
in  the  bill  of  exceptions,  and  after  having  done  so  are  fully 
satisfied  with  the  conclusion  reached  by  the  learned  com- 
missioner at  the  former  hearing. 

It  is  therefore  recommended  that  the  former  judgment 
be  adhered  to. 

Baenes  and  Pound,  CC,  concur. 

FOBMEtt  JUDGMENT  OF  AFFIBMANGB  ADHSRBD  TO. 
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Fabmebs  Mutual  Insurance  Company  op  Nebraska  v. 

Edward  Tighe. 

Filed  July  22,  1902.    No.  11,967. 

Commlflsloner's  opinion.    Department  No.  3. 

Insnrance:  Lack  of  Bvideitob  to  Sustain  Judgment.  The  verdict  and 
Judgment  of  the  district  court  being  wholly  unsupported  by  the 
evidenoe  are  reversed  and  a  new  trial  granted. 

Error  from  the  district  court  for  Cass  county.    Tried 
below  before  Jbssen,  J.    Reversed. 

E,  M.  Coffin  and  E.  J.  Clements^  for  plaintiff  in  error. 

Matthew  Oering^  cowtrn. 

Ames,  G. 

We  can  not  discover  any  substantial  dispute  either  of 
law  or  of  fact  in  this  record.  The  defendant  in  error 
made  a  written  application  for,  and  obtained  from  the 
plaintiff  in  error,  an  insurance  company  organized  under 
the  laws  of  this  state,  a  policy  of  insurance  upon  his  farm 
buildings  against  loss  or  damage  by  fire,  lightning,  wind 
or  tornado.  The  written  application,  the  i)olicy  of  insur- 
ance,  and  one  of  the  by-laws  which  was  expressly  made  a 
part  of  the  contract,  each  contained  the  following  para- 
graph: "Open  sheds,  single  corncribs,  i^^iiidmills  and 
hay  and  grain  in  stack,  will  not  be  insured  against  wind 
and  tornado."  There  were  verbal  differences  in  the  clause 
as  repeated  in  the  several  documents,  such  as,  for  in- 
stance,  the  omission  of  the  word  "wind"  before  the  word 
"tornado"  in  the  policy,  but  the  three  instruments  read 
together  leave  no  room  for  doubt  that  the  intent  of  the 
parties  was  accurately  expressed  by  the  foregoing  quota- 
tion from  the  application.  No  fraud,  misrepresentation 
or  mutual  mistake  is  pleaded  or  proved  or  attempted  to 
be,  except  that  it  is  alleged  that  at  the  time  of  making  the 
contract  the  insured  asked  the  agent  if  his  corucrib  and 
26 
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cattle  shed  were  insurable,  and  was  answered  in  the  af- 
firmative. The  answer  was  true  because  the  policy  did 
insure  them  against  loss  or  damage  by  fire  or  lightning, 
and  it  is  not  contended  that  the  agent  supposed  that  other 
insurance  was  referred  to  by  the  inquiry.  In  view  of 
the  language  of  the  written  agreement,  the  contrary  in- 
ference was  the  natural  one  and  the  one  which  probably 
the  agent  made.  A  single  comcrib  and  an  open  shed 
belonging  to  .the  defendant  in  error  and  a  part  of  the 
property  insured  were  destroyed  by  wind  or  tornado,  and 
he  notified  the  company  by  letter  of  that  fact  In  re- 
sponse the  company  through  one  of  its  oflScers  requested 
him  to  make  and  forward  an  estimate  of  the  amount  of 
his  loss,  which  he  did,  fixing  the  .amount  at  f50.  In 
neither  of  his  communications  did  he  describe  the  exact 
character  of  the  structures  destroyed,  and  the  company 
first  learned  that  they  were  a  single  crib  and  an  open  shed 
and  therefore  excluded  from  indemnity  afforded  by  the 
contract,  from  an  adjuster  whom  they  sent  to  the  defend- 
ant in  error's  premises  to  ascertain  and  settle  the  loss. 
The  company  then  promptly  refused  to  make  payment 
and  this  suit  was  begun.  It  does  not  appear  tJiat  the 
company  or  any  of  its  agents  made  any  misrepresentation 
to  the  defendant,  or  said  or  did  anything  that  can  be  con- 
strued as  a  recognition  of  liability  on  account  of  the 
transaction,  after  learning  the  true  state  of  affairs,  op 
that  misled  him  to  his  damage  or  prejudice  in  any  respect. 
There  is  therefore  nothing  in  the  record  to  support  the 
defense  of  estoppel  upon  which  the  defendant  in  error 
relies.  The  verdict  and  judgment  of  the  district  court  in 
favor  of  the  defendant  in  error  are  unsupi)orted  by  evi- 
dence and  it  is  recommended  that  they  be  reversed  and 
a  new  trial  granted. 

DuFFiB  and  Albert,  CO.,  concur.  ' 

Bevbrskd  and  rbmanobd. 
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Crane  Company  v.  The  Columbus  State  Bank. 

Filed  July  22,  1902.    No.  11,985. 
Comiii^issioner*8  opinion.    Department  No.  1. 

1.  Principal  and  Ag^ent:     Instbuction:     Definition  of   Agent:     Ex- 

press Words  of  Agreement  to  Constttute  Agency.  An  instruction 
that  an  agent  is  one  "authorized,"  "empowered"  and  "directed" 
hy  another  to  transact  business  which  the  agent  "undertakes"  and 
"agrees"  to  do,  held  not  to  require  express  words  of  authorization 
or  agreement  in  order  to  constitute  an  agency. 

2.  Principal  and  Agent:     Instructions:    Admitted  Agency  for  Cer- 

tain Purpose  Sufficient  for  All.  The  giving  of  such  an  instruc- 
tion as  to  the  creation  of  an  agency  to  collect,  held,  not  prejudicial 
error  where  the  Jury  were  instructed  that  an  admitted  agency  to 
present  a  draft  for  acceptance  was  sufficient  agency  for  all  pur- 
poses of  the  action. 

3.  Principal  and  Ag^ent:    Bad   Faith  of  Agent:    Evidence  of  Mere 

Negligence  Immaterial,  The  cause  of  action  being  for  bad  faith 
on  an  agent's  part  in  taking*  an  assignment  of  a  lien  with  notice 
that  the  agent's  principal  claimed  an  interest  in  it,  evidence  tend- 
ing only  to  show  negligence  in  collecting  is  immaterial. 

4.  Principal  and  Agent:    Evidence:    Sufficiency.     Evidence  held  to 

sustain  verdict. 

5.  Bvidence:   Testimony  at  Former  Trial  Read  from  Record:   Weight: 

Instruction.  Not  error  to  refuse  to  tell  the  Jury  that  statements 
read  from  record  of  former  trial  were  to  be  given  same  weight  as 
if  made  by  witness  actually  present. 

Error  from  the  district  court  for  Platte  county.  Tried 
below  before  Grimison,  J.    Affirmed. 

O^Neill  d  Oilhert  and  McAllister  <&  Cornelius^  for  plain- 
tiflf  in  error. 

Whitmoycr  d  Oondring^  contra. 

Hastings,  C. 

This  case  is  here  for  the  second  time.  A  former  trial 
resulted  in  a  verdict  and  judgment  for  plaintiff,  which 
was  reversed  in  this  court  {Columhns  State  Bank  v.  Crave 
C(mipanyj  56  Neb.,  317),  because  the  trial  court  by  its 
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instructions  included  among  the  possible  grounds  of  re- 
covery on  plaintiff's  part,  a  liability  by  direct  agreement 
of  defendant  with  plaintiff's  debtor,  Schroeder,  that  the 
proceeds  of  a  certain  mechanic's  lien,  assigned  by 
Schroeder  to  defendant,  should  in  part  be  applied  upon 
the  draft  which  forms  the  basis  of  plaintiff's  action.  This 
ground  of  recovery  had  been  explicitly  renounced  by 
plaintiff  at  the  trial,  and  it  was  held  error  to  submit  it  to 
the  jury.  That  renunciation  was  renewed  at  the  last  trial 
and  is  still  in  effect.  The  sole  ground  of  recovery  was 
bad  faith  on  defendant's  part  as  agent  for  the  plaintiff  in 
taking  the  assignment  of  the  mechanic's  lien  and  apply- 
ing the  entire  proceeds  towards  the  satisfaction  of  its 
own  claims  against  the  common  debtor,  Schroeder.  The 
second  trial  resulted  in  a  judgment  for  defendant. 

Plaintiff  claims  there  was  error  in  the  first  place  in 
giving,  at  defendant's  request,  its  instruction  number  three 
as  follows : 

'TTou  are  instructed  that  an  agent  is  one  who  is  author- 
ized and  directed  by  another  to  transact  or  manage  some 
affair  or  business  for  him  and  which  the  former  under- 
takes  and  agrees  to  do  for  the  latter,  and  in  this  case  the 
defendant  was  not  the  agent  of  the  plaintiff,  or  Crane 
Bros.  Mfg.  Co.,  for  the  collection  of  said  order  unless 
you  find  from  the  evidence  that  the  defendant  was  em- 
powered and  directed  by  said  Crane  Bros.  Mfg.  Co.,  before 
the  assignment  of  the  mechanic's  lien  to  the  defendant, 
to  collect  and  obtain  the  payment  of  said  order  for  and 
on  behalf  of  said  Crane  Bros.  Mfg.  Co." 

It  is  claimed  that  this  requires  an  agent  to  be  expressly 
authorized,  empowered  and  directed  to  act  for  the  prin- 
cipal. It  does  not  seem  to  us  that  any  such  requirement 
is  fairly  implied  in  the  words.  It  is  true  that  the  com- 
bination of  the  three  words,  "authorize,"  "empowered'' 
and  "directed,"  on  the  one  side,  and  the  two,  "undertakes"* 
and  "agrees"  on  the  other,  make  it  look  like  a  somewhat 
formidable  undertaking  to  create  an  agency.  It  is  con- 
ceded, however,  by  plaintiff,  that  any  of  the  words  singly, 
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or  even  all  of  them  if  combined  by  means  of  disjunctives, 
would  leave  the  agency  to  be  established  by  inference  from 
the  facts  instead  of  by  express  words.  If  this  is  true  of 
each  of  the  terms  used,  it  seems  to  us  true  of  their  com- 
bination. The  facts  were  submitted  and  the  jury  must 
have  understood  that  the  agency,  if  established  at  all,  must 
be  by  the  facts,  and  that  from  them,  if  at  all,  were  to  be  in- 
ferred the  authorization  and  direction. 

The  court,  in  truth,  seems  to  have  instructed  the  whole 
question  of  agency  for  collection  practically  out  of  the 
case.  It  told  the  jury  that  defendant's  agency  for  the 
presentation  of  the  |300  draft  drawn  by  Schroeder  on 
Brandt  &  Fleming  was  admitted;  it  instructed  that  if 
the  draft  was  intended  as  an  assignment  of  that  much  of 
Schroeder's  lien  against  Brandt  &  Fleming's  hotel,  and  the 
bank  knew  it,  its  taking  the  assignment  of  the  entire  lien 
to  secure  its  own  claim  against  Schroeder  was  in  bad 
faith,  and  it  should  be  held  to  account  for  the  amount 
of  the  draft    This  is  made  the  issue  in  this  case. 

The  agency  to  present  being  admitted,  the  liability  is 
claimed  because  the.9300  draft  of  Schroeder  on  Brandt  & 
Fleming,  which  was  accepted  by  them  on  the  day 
Schroeder  assigned  his  mechanic's  lien  for  f944  on  their 
hotel  to  the  defendant  bank,  is  asserted  to  have  been  pro 
tanto  an  assignment  to  plaintiff  of  that  much  of  Brandt 
&  Fleming's  debt  to  Schroeder  which  was  secured  by  that 
lien.  The  bank  is  claimed  to  have  known  that  it  was 
so  intended,  and  to  have  acted  in  bad  faith  by  interposing 
its  own  assignment.  This  was  the  cause  of  action  set 
out.  The  court  instructed  that  the  admitted  agency  to 
present  the  $300  draft  to  Brandt  &  Fleming  was  sufficient 
to  establish  defendant's  liability,  if  the  other  facts,  as 
to  the  assignment  and  defendant's  knowledge,  were  shown. 
Agency  to  collect  under  this  view  was  not  of  importance. 
If  found,  it  would  have  added  nothing  to  the  effect  at- 
tributed by  the  trial  court  to  the  agency  admitted.  It 
is  imx>os8ible  to  see  how  this  instruction,  as  to  the  agency 
to  collect,  if  it  be  granted  that  it  required  too  much,  was 
prejudidaL 
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It  is  claimed  that  the  verdict  is  not  supported  by  the 
evidence.  This  chiini  is  argued  upon  the  statement  of 
the  bank's  president  that  nothing  was  done  towards  col- 
lecting the  draft.  It  does  not  appear,  however,  that  any 
exertions  would  have  been  availing  against  Brandt  & 
Fleming,  and,  as  against  Schroeder,  plaintiff  seems  to 
have  taken  judgment  the  foUo^^dng  year  with  no  results. 
The  action  was  not  for  negligence  in  handling  the  draft 
for  collection,  but  for  bad  faith  in  taking  the  assignment. 

It  is  not  suggested  by  counsel,  but  has  been  at  the  con- 
sideration of  the  case,  that  the  drawing  of  the  $300  draft 
by  Schroeder  and  the  delivery  of  it  to  plaintiff  on  October 
4,  was  ipso  facto  an  assignment  of  that  much  of  the 
uieehauic's  lien.  The  lien  at  that  time  had  no  existence. 
It  is  dated  October  7  and  was  filed  October  11,  the  same 
day  the  draft  was  accepted.  The  bank  seems  to  have 
had  a  long  litigation  over  this  lien  but  finally  to  have 
collected  its  full  amount  which,  however,  did  not  pay 
in  full  the  indebtedness  which  the  bank  held  against 
Schroeder.  The  draft  on  its  face  made  no  reference  to 
any  particular  account  and  certainly  of  itself  did  not 
serve  to  assign  any  portion  of  a  lien  not  then  in  existence. 
The  assignment  of  all  of  Schroeder's  account  against 
Brandt  &  Fleming  would  have  given  the  plaintiff  no  right 
to  go  on  and  perfect  the  lien.  Goodman  v.  Pence ^  21  Neb., 
459;  T!foll  v.  Kenneally,  37  ;N^eb.,  879.  The  latter  axse  is 
authority  for  the  proposition  that  an  assignment  of  an 
account  by  a  material  man  destroys  the  right  to  a  lien 
for  its  security  and  transfers  only  the  account.  The 
withdrawing  of  the  draft  from  presentation  would  indi- 
cate that  this  effect  of  an  assignment  of  the  account  was 
intended  to  be  guarded  against. 

The  cases  holding  that  the  giving  of  a  check  or  draft 
against  a  fund  expressly  held  subject  to  such  draft  or 
check,  assigns  the  fund,  hardly  seem  to  apply  to  a  mere 
indebtedness.  To  constitute  this  transaction  an  assign- 
ment of  Schroeder's  account  to  that  extent  to  plaintiff 
there  must  have  been  an  understanding  to  that  effect  bi*- 
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tween  the  parties  to  it  and  of  that  there  is  no  proof.  In' 
the  abs(^nee  of  proof  of  such  an  understanding  the  mak- 
ing and  acceptance  of  the  draft  would  merely  constitute 
a  cross-demand.  It  would  not  be  the  case  of  one  who 
had  agreed  to  honor  checks  or  drafts  and  held  a  fund 
for  that  purpose. 

It  is  to  be  said,  too,  that  no  exception  was  taken  at  the 
trial  to  the  instruction  by  the  trial  court  that  plaintiff 
must  prove  the  knowledge  on  defendant's  part  alleged 
in  the  petition,  that  there  had  been  a  prior  assignment  to 
plaintiff.  No  complaint  is  made  now  of  such  instruction ; 
under  it  the  issue  was  whether  or  not  the  bank  acted  in 
good  faith  and  without  knowledge  of  a  claim  to  the  lien 
on  plaintiff's  part  This  was  the  only  matter  which  the 
court  left  in  issue.  As  to  this  the  statements  of  parties 
were  conflicting.  Schroeder  testifies  to  an  understanding 
that  the  assignment  was  to  secure  plaintiff's  acceptance 
as  well  as  some  others  given  by  Brandt  &  Fleming  to 
the  bank.  The  bank  officers  say  they  knew  nothing  as 
to  what  fund  this  draft  was  drawn  against  and  the  record 
is  silent  as  to  any  particular  fund  or  understanding  to 
assign.  The  verdict  must  be  held  to  be  supported  by  the 
evidence. 

It  is  complained  that  the  bank's  president  was  allowed 
to  answer  the  question  "Was  it  (the  draft)  entered  on 
the  register  for  purpose  of  collection?"  His  answer  was 
"No,  sip,  *  •  *  it  was  simply  to  keep  track  of  it." 
This  was  objected  to  as  incompetent  and  calling  for  a 
conclusion.  The  objection  does  not  seem  to  be  well  taken. 
The  collection  register  had  been  introduced  to  show  an 
understanding  by  defendant  that  it  had  the  draft  for  col- 
lection. It  was  competent  for  the  defendant  to  show  for 
what  purpose  it  was  entered  on  the  register.  As  before 
stated,  the  whole  question  as  to  the  v  gency  to  collect  was 
immaterial  under  the  court's  instruction,  as  to  the  effect 
of  the  agency  to  present. 

CTompIaint  is  also  made  of  the  statement  of  defendant's 
president  as  to  conversations  had  with  agents  of  plain- 
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tiff.  The  witness  could  give  no  dates  and  did  not  remem- 
ber the  names  of  the  agents.  The  nature  and  circum- 
stances, however,  of  the  conversations  sufficiently  indicate 
that  they  were,  as  testified,  had  with  traveling  represent- 
atives of  plaintiff,  and  the  action  of  the  court  seems  to 
have  been  correct  in  admitting  them. 

It  is  also  objected  that  the  president  was  allowed  to 
state  that  the  delay  from  November  24,  when  the  bank 
received  the  draft,  until  December  9^  when  it  was  accepted, 
was  not  due  to  anything  the  bank  did.  This  was  objected 
to  on  the  ground  that  he  had  already  said  he  did  not 
know.  He  had,  in  fact,  stated  that  he  did  not  know  what 
took  place  when  it  was  presented.  He  might,  however, 
have  known  what  caused  the  delay  in  presenting.  The 
objection  was  rightly  overruled.  When  subsequent  ex- 
amination revealed  that  the  witness,  in  fact,  had  no  per- 
sonal knowledge  about  it,  no  motion  to  strike  out  this 
statement  was  made. 

Complaint  is  made  because  the  court  refused  to  in- 
struct that  a'  witness's  testimony  read  from  the  bill  of 
exceptions  was  entitled  to  the  same  consideration  and 
credit  as  though  the  witness  was  present  at  the  trial.  It 
does  not  appear  that  the  plaintiff  was  prejudiced  by  the 
refusal  to  give  that  instruction. 

Day  and  Kirkpatrick,  CO.,  concur. 

Affirmed. 


Bessie  Blotcky  v.  Aqudxa  Muajbr. 

Filed  July  22,  1902.    No.  12,012. 

Commissioner's  opinion.    Department  No.  3. 

Pleading:   XjLTrMATE  Facts  Not  Evidence:    Contract  Made  by  Agent: 
Allegation.    A  pleading  should  state  the  ultimate  fact  aUeged  to 
exist,  and  not  the  evidence  by  which  that  fact  may  be  proved.    It 
is  proper  therefore  to  allege  in  a  petition  that  a  contract  was  en- 
tered into  by  the  defendant,  although  the  proof  may  be  that  he 

made  the  contract  through  the  medium  or  Instrumentality  of 
an  agent. 
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Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Jbssbn,  J.    Affirmed. 

Alex.  A.  Altschuler,  for  plaintiff  in  error. 

v.  O.  StricJclery  contra. 

Ames,  C. 

One  Frank  Blotcky  hired  a  horse  from  the  defendant 
in  error,  Miller.  The  horse  was  injured  while  in  the 
possession  of  the  former,  and  this  action  was  brought 
against  the  plaintiff  in  error  to  recover  damages  for  such 
injury.  The  sole  contested  question  of  fact  in  the  case 
was  whether  Frank  hired  and  used  the  horse  on  his  own 
account  and  in  connection  with  his  personal  affairs,  or 
whether  he  did  so  as  the  agent  of  the  plaintiff  in  error, 
and  in  the  transaction  of  a  part  of  her  affairs  as  the 
proprietor  of  a  produce  commission  business  in  Omaha. 
Concerning  this  question  there  is  a  sharp  conflict  in  the 
evidence  and  the  jury  settled  the  issue  in  favor  of  the 
defendant  in  error.  It  is  the  settled  rule  that  in  such 
cases  the  question  of  fact  will  not  be  inquired  into  in  this 
court.  But  the  plaintiff  in  error  complains  that  the  court 
erred  in  submitting  this  question  to  the  jury  at  all,  for 
the  reason  that  the  subject  of  agency  is  not  mentioned  in 
the  pleading  and  was  therefore,  as  he  contends,  not  em- 
braced within  the  issues  presented  for  trial.  In  this 
respect  we  think  counsel  is  mistaken.  The  defendant  in 
error  alleged  what  he  deemed  to  be,  and  what  the  jury 
found  to  be,  the  ultimate  fact,  namely,  that  the  horse 
was  hired  from  him  by  Bessie  Blotcky.  To  prove  this 
fact  it  was  competent  for  him  to  show,  if  he  could,  either 
that  she  entered  into  the  contract  of  hiring  personally,  or 
that  she  entered  into  it  through  the  medium  or  instru- 
mentality of  an  agent.  He  chose  the  latter  course  and 
succeeded  to  the  satisfaction  of  the  jury.  It  is  not  com- 
plained that  the  court  did  not  submit  the  question  fairly 
to  the  jury  if  it  was  a  matter  proper  for  them  to  inquire 
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into.  W^  think  there  was  no  error  in  this  respect.  The 
answer  was  a  general  denial,  but  the  fact  that  the  horse 
was  wrongfully  injured  during  the  term  of  the  hiring, 
was  also  decided  by  the  verdict  and  is  not  open  to  in- 
vestigation here. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Albbbt  and  Dufpib,  CO.,  concur. 

Affirmed. 


Eliza  J.  Lbagh  btt  aii.,  Executors  op  the  Last  Will  and 
Testament  of  Oscar  Leach,  Deceased,  appellants, 
V.  P.  L.  Harbaugh,  appellee. 

FUiED  July  22,  1902.    No.  12,030. 
Commissioner's  opinion.    Department  No.  1. 

1.  Injunction:    Tbespass:   Action  fob  Damages  at  Law.    In  case  of  a 

mere  trespass  unless  the  threatened  harm  will  be  great  or  the  loss 
therefrom  Irreparable,  and  such  as  can  not  be  recompemsed  in 
damages  by  an  action  at  law,  an  injunction  will  not  be  granted  to 
prevent  it.    Tigard  v.  Moffltt,  13  Neb.,  565,  followed. 

2.  Injunction:     Tbespass:     Insolvency:     Equitable   Relief.      There 

being  no  proof  that  defendant  was  Insolvent,  the  facts  established 
do  not  present  a  case  for  equitable  relief. 

Appeal  from  the  district  court  for  Antelope  county. 
Tried  below  before  Coneb,  J.    Affirmed. 

8.  D.  Thorntouy  for  appellants. 

E.  D.  Kilboum,  contra. 

Day,  O. 

The  plaintiffs  bring  this  appeal  to  review  a  judgment 
of  the  district  court  for  Antelope  county  dissolving  a 
temporary  order  of  injunction  and  dismissing  the  plain- 
tiff's action.  The  petition,  among  other  things,  allies 
that  the  defendant,  without  any  right  or  title,  has  gone 
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upon  the  plaintiff^s  land  and  has  cut  a  large  amount  of 
hay  and  threatens  to  continue  cutting  hay  upon  said 
premises;  that  hy  reason  of  the  wrongful  and  unlawful 
acts  of  the  defendant  in  refusing  to  allow  persons  td  go 
upon  the  land,  and  by  reason  of  his  threats  of  personal 
violence  to  those  attempting  to  go  thereon,  the  plain- 
tiffs have  lost  the  opportunity  of  leasing  the  said  premises 
to  responsible  parties ;  that  the  defendant  claims  to  have 
leased  said  premises  and  claims  to  have  some  right  of 
possession  thereto,  but  that  neither  plaintiffs  nor  any  per- 
son for  them  have  ever  leased  or  given  the  said  defendant 
any  right  to  the  possession  of  the  said  premises  or  any 
of  the  hay  thereon;  that  the  defendant  is  wholly  in- 
solvent and  that  plaintiffs  are  without  any  adequate 
remedy  at  law. 

It  appears  from  the  testimony  that  the  defendant  had 
entered  upon  the  land  without  any  authority,  and  Tvas 
cutting  the  grass  growing  thereon.  While  thus  engaged, 
one  Keimes,  who  had  leased  the  land  from  plaintiffs  for 
haying  purposes,  went  upon  the  premises  for  the  pur- 
pose of  cutting  the  grass  and  was  driven  therefrom  by 
the  threats  of  the  defendant.  A  few  days  later  the  hay 
which  had  been  cut  by  defendant  on  the  land  was  replevied. 
It  also  appears  that  Keimes,  a  few  days  later,  again  at- 
tempted to  go  upon  the  premises  but  that  he  was  again 
intercepted  by  the  defendant  and  by  threats  of  violence 
prevented  from  going  upon  the  premises. 

There  was  no  competent  testimony  tending  to  show  that 
defendant  had  any  claim  to  the  land.  True,  it  was  alleged 
in  the  petition  that  he  claimed  to  have  a  lease,  but  this 
was  denied  by  the  answer.  The  testimony  is  dear  that 
he  was  a  mere  trespasser.  It  seems  very  clear  that  the 
acts  of  the  defendant  were  not  of  such  a  character  as 
would  produce  an  irreparable  injury  to  the  land.  The 
dania$:es  sustained  by  the  plaintiffs  were  easily  reducible 
to  a  money  value  and  their  loss  could  be  compensated 
by  the  payment  of  the  rental  value  of  the  premises.  There 
is  no  proof  whatever  that  the  defendant  was  insolvent 
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or  unable  to  respond  in  damages  for  any  judgment  which 
might  he  rendered  against  him  for  his  unlawful  act.  For 
aught  that  appears  in  this  record  the  plaintiffs  have  an 
adequate  remedy  at  law,  in  an  action  for  damages. 

This  court  has  recognized  the  doctrine,  that  equity  will 
afford  a  remedy  for  repeated  and  continued  acts  of  tres- 
pass, when  the  defendant  has  threatened  to  continue  the 
wrongful  acts,  even  though  the  defendant  may  not  be 
insolvent.  In  such  cases  the  relief  is  granted  to  prevent 
a  multiplicity  of  suits.  Shaffer  v.  Stull,  32  Neb.,  94; 
Pohlman  v.  IWamgelical  lAitlieran  Trinity  Churchy  60 
Neb.,  364.  In  our  opinion,  however,  the  facts  of  this  case 
do  not  bring  it  wdthin  the  rule  of  the  foregoing  cases.  In 
our  view  the  case  at  bar  is  governed  by  the  rule  an- 
nounced in  Tigard  v.  Moffit,  13  Neb.,  565,  wherein  it  is 
said:  "In  case  of  a  mere  trespass,  unless  the  threatened 
harm  will  be  great,  or  the  loss  tUerefrom  irreparable,  and 
such  as  can  not  be  recompensed  in  damages  by  an  action 
at  law,  an  injunction  will  not  be  granted  to  prevent  it.^' 
The  threatened  harm  was  not  an  irreparable  injury  to 
the  land  or  to  the  plaintiffs,  but  was  such  that  it  could 
have  been  recompensed  in  damages.  There  being  no  proof 
that  defendant  was  insolvent,  the  facts  proven  do  not,  in 
our  opinion,  present  a  case  for  e<iuitable  relief,  and  we 
therefore  recommend  that  the  judgment  be  aflBrmed. 

Hastings  and  Kirkpatrick,  CO.,  concur. 

Affirmed. 

Ella  M.  Canon  bt  au  v.  Farmers'  Bank  of  Cook. 

Filed  July  22,  1902.    No.  12,039. 

Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:  Instruction  Incomplete  Followed  by  Onb  Cob- 
bect:  Verdict  the  Only  One  Possible.  A  Judgment  wlU  not  be 
reversed  because  of  tbe  giving  of  an  incomplete  instruction  wbere 
it  is  followed  by  one  on  the  same  point  which  is  in  all  respects 
correct,  and  where  the  verdict  on  that  point  is  the  only  one  war- 
ranted by  the  evidence. 
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2.  Appeal  and  Error:    Instruction  Corbect  But  Not  Applicable.    The 

giving  of  an  instruction  which  is  correct  as  an  abstract  proposi- 
tion of  law  although  not  applicable  to  the  issues,  if  in  no  wise 
prejudicial  to  the  party  complaining,  is  not  reversible  error.  Mo 
Clary  v.  Stull,  44  Neb.,  175. 

3.  Fraud:    False  Representations:    Instructions:    Sufficiengt.     In- 

structions Nos.  3  and  4  examined,  substance  stated,  and  held  that 
they  correctly  state  the  law  relating  to  false  and  fraudulent  repre- 
sentations. 

4.  Appeal  and  Error:    Refusal  to  Give  Group  of  Instructions:    How 

Fab  CoNsmERED.    Where  error  is  assigned  for  the  refusal  to  give 
a  group  of  instructions  consisting  of  several  separate  paragraphs, 
such  assignment  will  only  be  considered  so  far  as  to  ascertain  that 
I  some  one  of  the  instructions  was  erroneous. 

5.  Vendor  and  Purchaser:   Caveat  Emptor:   Refusal  to  Give  Instruc- 

tion OF  Fraud:  Presumption  of  Negligence.  Where  negoliations 
for  the  sale  of  certain  lots  were  pending  six  months,  and  during 
that  time  the  purchaser  examined  them  and  the  situation  and  con- 
ditions surrounding  them,  and  sometime  thereafter  completed  the 
I  purchase,  the  court  properly  refused  to  instruct  the  jury  that  the 

I  fact  that  the  price  paid  was  largely  in  excess  of  the  actual  value 

of  the  lots,  raised  a  presumption  of  fraud  in  the  transaction.    At 
I  most,  these  facts  would  only  raise  a  presumption  of  negligence  or 

error  in  judgment  on  the  part  of  the  purchaser. 

'  6.  Trial:    Sealed  Verdict:    Failure  to  Compute  Amount:    Jury  Per- 

mitted TO  Complete  Verdict.  Where  a  jury,  under  the  directions 
of  the  court  and  with  the  consent  of  the  parties,  has  returned  a 
sealed  verdict,  and  separated  with  instructions  to  return  into 
court  at  a  day  to  which  an  adjournment  was  taken,  and  upon  said 
adjourned  day,  it  appearing  by  their  verdict  when  read  in  their 
presence  that  they  had  failed  to  compute  and  Insert  the  amount  of 
the  recovery  therein,  it  is  proper  practice  for  the  court  to  instruct 
them  to  retire,  n^ake  such  computation  and  complete  the  verdict 
by  inserting  the  amount  of  recovery. 

7.  Svidenoe:  Offeb  to  Prove  Fact  Not  Ck>NNECTED  With  Transaction 
IH  Question.  An  offer  to  prove  that  defendant's  cashier,  when  he 
irarchased  the  note,  in  suit,  knew  of  other  transactions  of  the  kind 
in  question  generally,  in  Lincoln  in  the  years  of  1895  and  1896, 
and  that  Woods  Bros.,  of  said  place,  had  tried  to  hire  him  as  a 
capper,  without  offering  to  in  any  manner  connect  such  proof  with 
the  transaction  in  question,  was  properly  excluded  as  too  remote 
to  be  of  any  assistance  to  the  jury. 

g^  Evidence:  Bills  and  Notes:  Proof  of  Rate  of  Discount  Where 
Note  Is  Purchased:  Offer  of  Proof  of  Rate  at  Other  Placks. 
When  the  usual  rate  of  discount  is  shown  at  the  place  where  a 


350  NEBRASKA  REPORTS.     [Unofficial. 

Canon  v.  Farmers'  Bank. 

note  is  purchased,  as  bearing  upon  the  question  of  good  faith  In 
such  purchase.  It  Is  proper  to  exclude  evidence  offered  as  to  rates 
of  discount  In  other  places,  although  In  the  same  county. 

9.  Trial:    Impbachino  ViaiDicT  by  AFFniAvn's  of  Jurors:    B^indiivg:    Ap- 

peal AKD  Error.  Affidavits  of  jurors  should  not  be  received  to  Im- 
peach their  own  verdict;  but  where  they  have  been  so  received  and 
have  been  opposed  by  counter  affidavits  and  the.  issue  of  fkct  thus 
made  has  been  tried  by  the  court,  its  finding  and  determination 
thereon  will  not  be  disturbed  unless  manifestly  wrong. 

10.  Fraud:     Predioated    on    Promise    Not   Performed:     Ikstrugtioic. 

Fraud  can  not  be  predicated  on  a  promise  not  performed.  To 
be  available  there  must  be  a  false  assertion  in  regard  to  some 
existing  matter,  which  is  material,  and  by  which  a  party  is  in- 
duced to  part  with  his  money  or  property.  Perkins  v.  Lougee,  6 
Neb.,  220.  Held,  That  an  instruction  to  that  effect  was  properly 
given. 

11.  Evidence  of  False  Bepresentatlons :    SurriciENCY:   Verdiot  Right: 

Errors  Disregarded.  Evidence  examined,  and  Its  substance  quoted. 
Heldy  That  it  was  not  sufficient  to  constitute  a  defense;  that  the 
verdict  was  clearly  right  and  the  only  one  warranted  by  the 
evidence.  Therefore  the  errors,  if  any  intervened  during  the  trial, 
should  be  disregarded.  United  States  School  Furniture  Co.  v. 
School  District,  66  Neb.,  645,  77  N.  W.  Rep.,  62. 

Eruoe  from  the  district  court  for  Johnson  county. 
Tried  below  before  Letton,  J.    Affirmed. 

George  A.  Adams,  W.  W.  Qiffin,  Sydney  8.  Steuoart 
and  AL  N.  Dafoe^  for  phiintiffs  in  error. 

S,  P.  Davidson^  contra. 

Barnes,  C. 

This  action  was  originally  commenced  in  the  county 
court  of  Johnson  county,  where  it  was  tried  and  a  judg- 
ment rendered  in  favor  of  the  plaintiff.  An  appeal  was 
taken,  by  the  defendants,  to  the  district  court,  where  the 
issues  were  again  made  up,  and  a  trial  was  had  to  a 
jury.  The  action  was  based  ui)on  a  promissory  note 
given  by  the  plaintiffs  herein  to  one  George  H.  Glade, 
for  |500  with  interest  at  the  rate  of  seven  per  cent  per 
annum  from  date  until  paid.  The  note  was  dated  at 
Tecumseh,  Nebraska,  January  2,  1896,  and  was  due  two 
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jears  after  date.  The  petition  in  the  district  court  was 
in  the  usual  form,  and  alleged  that  the  plaintiflF  (defend- 
ant here),  purchased  the  note  before  due,  and  in  good 
faith  for  a  valuable  consideration  without  notice  of  any 
defense  thereto.  To  this  petition  the  defendants  filed  an 
answer  in  substance  as  follows:  They  admitted  the  exe- 
cution and  delivery  of  the  note  and  that  Glade,  the  payee, 
indorsed  the  same;  that  plaintiff  was  the  holder  and 
owner  thereof;  but  denied  that  the  plaintiff  purchased 
the  note  before  maturity  in  the  usual  course  of  business, 
in  good  faith,  for  full  value  and  without  knowledge  of 
any  defenses  thereto.  It  was  further  alleged  in  the 
answer  that  the  note  was  given  to  secure  the  payment  of 
part  of  the  purchase  price  of  lots  seven,  eight  and  jiine, 
in  block  twenty-seven  in  Normal  Addition  to  the  city  of 
Lincoln;  that  George  H.  Glade,  the  payee  of  the  note, 
who  was  then  the  owner  of  the  lots,  fraudulently  con- 
spired with  one  James  M.  Morton  and  one  Kector,  whose 
name  was  alleged  to  be  unknown,  to  procure  the  defend- 
ants' signatures  to  the  note,  and  cheat  and  defraud  them 
out  of  the  amount  represented  thereby,  together  with  cer- 
tain other  property  given  for  the  said  lots  by  falsely  rep- 
resenting to  the  defendants  the  value  of  the  said  lots, 
and  that  costly  improvements  were  about  to  be  made  near 
said  lots,  as 'follows:  That  block  twenty-eight  of  said 
Normal  Addition  was  owned  by  Union  College,  known 
as  the  Advent  College;  that  the  trustees  and  management 
of  said  college  had  arranged  for,  and  had  agreed  to  im- 
mediately commence  the  erection  of  a  costly  and  impos- 
ing structure  upon  said  block  twenty-eight,  to  be  used 
as  a  sanitarium;  and  that  said  block  had  been  procured 
by  said  Union  College  for  that  specific  purpose;  that  the 
Lincoln  Normal  University  was,  at  the  time  of  the  sale 
of  said  lots,  and  the  giving  of  said  note,  wholly  free  from 
debt  and  in  a  sound  financial  condition,  and  in  every  way 
prosperous;  that  said  university  owned  its  buildings  and 
campus  clear  and  free  of  incumbrance,  and  that  said  build- 
ing cost  the  sum  of  f  100,000,  and  together  with  the  campus 
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was  reasonably  worth  that  sum.    That  the  Hon.  W.  J. 
Bryan,  late  candidate  for  president  of  the  United  States, 
had  agreed  to,  and  was  about  to,  erect  near  said  lots  a 
residence  at  a  cost  of  not  less  than  |20,000  to  be  occupied 
by  himself  and  family  as  their  home.    That  those  having 
the  management  of  the  street  car  line  to  College  View, 
the  location  of  Union  College,  had  agreed  to,  and  soon 
were  going  to,  connect  said  lines  by  building  a  track  north 
and  south  to  connect  the  termini  of  said  lines,  thus  com- 
pleting a  circuit  over  and  around  which  there  would  be  a 
great  amount  of  travel  for  business  and  pleasure,  and 
which  would  greatly  enhance  the  value  of  said  lots;  that 
lots  in  said  addition  were  being  rapidly  sold  at  prices 
equal  t'>  and  exceeding  that  asked  of  defendant^  Ella  M. 
Canon,  for  the  said  lots;  that  by  reason  of  the  improve- 
ments that  were  contemplated  and  would  be  made  in 
said  addition,  that  defendants  would  double  their  money 
if  they  would  purchase  said  lots  at  the  price  agreed  upon ; 
that  certain  other  lots  had  been  sold  for  $300  each,  and 
that  lots  for  sale  in  said  addition  would  soon  be  with- 
drawn from  the  market,  or  the  prices  asked  greatly  ad- 
vanced, and  that  a  park  had  been  laid  out  and  would  be 
constructed  near  said  lots.    It  was  further  alleged  in  the 
answer  that  the  said  representations  were  false,  fraud- 
ulent and  Untrue,  and  were  known  to  be  so  at  said  time 
by  Glade,  the  payee  of  the  note.    It  was  further  alleged 
that  George  H.  Glade  had  offered  to  deed  Union  College 
lots  in  said  addition,  but  that  they  would  not  accept  the 
same  as  a  gift  for  the  erection  of  any  structure  or  build- 
ing thereon;  that  the  defendants  relied  upon  the  said 
false  and  fraudulent  statements  and  believed  them  to  be 
true,  and  were  thereby  induced  to,  and  did,  execute  and 
deliver  said  note  to  George  H.  Glade ;  that  they  thus  pur- 
chased of  said  Glade  said  lots  and  agreed  to  pay  therefor 
the  sum  of  |900 ;  that  they  turned  over  and  delivered  to 
said  Glade  horses  and  mules  to  the  value  of  the  agreed 
price  of  1250,  together  with  a  note  for  |150  and  the  note 
in  suit.     It  was  further  alleged  that  James  M.  Morton 
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entered  into  said  fraudulent  agreement  with  said  Glade, 
and  did  with  and  for  him,  make  said  false  statements  and 
representations  to  the  defendants ;  that  Morton  was  an  old 
neighbor  of  the  defendants,  a  personal  friend  of  the  family, 
in  vhom  they  had  the  utmost  confidence  until  they  dis- 
covered the  falsity  of  the  said  statements  heretofore  set 
forth.  It  was  further  alleged  that  Ella  M.  Canon  had  no 
experience  in  business  and  trading;  that  she  was  raised 
upon  a  farm,  has  always  resided  in  the  country,  and  that 
she  had  no  knowledge  of  the  value  of  said  lots  and  prop- 
erty, and  in  making  said  purchase  she  relied  upon  the 
statements  and  judgment  of  Glade,  Rector  and  Morton, 
and  more  particularly  on  the  statements  of  Morton,  whom 
she  had  known  from  childhood  until  his  removal  to  Lin- 
coln, Nebraska,  eight  years  prior  to  said  transaction ;  that 
she  was  confined  to  her  bed  at  the  time  by  sickness,  and 
was  greatly  enfeebled  physically  and  mentally;  and  that 
she  was  incapacitated  for  the  transaction  of  business  of 
any  nature.  It  was  further  alleged  that  the  lots  were 
of  no  value  whatever,  and  as  farm  land  would  be  worth 
about  f40  per  acre.  It  is  further  alleged  that  Ella  M. 
Canon,  one  of  the  defendants,  was  the  principal  maker  of 
the  note,  and  that  Samuel  T.  Canon,  also  one  of  the  de- 
fendants, signed  the  note  as  surety  only.  '  The  answer  con- 
cluded with  a  prayer,  that  the  defendants  "go  hence  with- 
out day,  and  have  a  judgment  against  the  plaintiff  for 
costs."  To  this  answer  the  plaintiff  replied  by  a  general 
denial.  Upon  these  issues  the  cause  was  tried,  and  re- 
sulted in  a  verdict  for  the  plaintiff  and  against  the  de- 
fendants, for  the  full  amount  of  the  note  and  interest 
Thereupon  the  defendants  filed  their  motion  for  a  new 
trial,  which  was  overruled;  judgment  was  entered  upon 
the  verdict,  and  thereafter  they  filed  their  petition  in 
error  in  this  court  They  will  hereafter  be  called  the 
plaintiffs. 

1.  It  is  contended  by  the  plaintiffs  that  the  court  erred 
in  giving  instruction  No.  2,  on  his  own  motion.     That 

portion  of  the  instruction  complained  of  is  as  follows: 
27 
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"If  yon  find  from  the  evidence  that  the  note  was  pro- 
cnred  by  fraud  then  the  plaintiff  would  not  be  entitled 
to  recover  a  verdict  in  this  case  unless  you  find  from  the 
evidence  that  it  bought  said  note  before  maturity  for  value, 
in  the  usual  course  of  business  and  without  notice  of  any 
defenses  against  it,  and  the  burden  of  proof  is  upon  the 
plaintiff  as  to  this;  but  if  you  find  the  note  was  so  pur- 
chased then  the  plaintiff  is  entitled  to  recover  a  verdict 
for  the  full  amount  of  the  note  and  interest,  even  though 
you  are  satisfied  the  note  was  procured  by  fraud." 

The  contention  is  that  the  element  of  good  faith  is 
'  omitted  from  this  instruction,  and  such  omission  was 
prejudicial  error.  It  may  be  that  this  instruction  was  not 
so  full  as  it  ought  to  have  been,  and  it  might  be  said  to 
be  misleading  but  for  the  giving  of  paragraph  No.  14 
of  the  instructions  asked  for  by  these  plaintiffs,  which 
is  as  follows : 

"An  innocent  purchaser  of  negotiable  paper,  entitled 
to  protection  as  such,  is  one  who  has  acquired  the  paper 
in  good  faith,  for  value,  without  notice  of  facts  and  cir- 
cumstances of  such  kind  and  character  that  to  disregard 
them  would  show  bad  faith,  or  want  of  good  faith  and 
honesty  in  the  purchase." 

It  is  contended,  however,  that  the  error  in  giving  in- 
struction No.  2  is  not  cured  by  the  giving  of  another 
which  is  entirelv  correct.     We  do  not  think  the  rule  in- 
voked  applies  in  this  case.    It  cannot  be  said  that  instruc- 
tion No.  2  is  erroneous.      It  is  good  so  far  as  it  goes, 
and  at  most  it  is  simply  incomplete ;  it  is  not  in  conflict 
with  instruction  N6.  14,  or  any  other  instruction  given 
by  the  court  in  this  case,  and  when  it  is  read  in  connection 
with  instruction  No.  14,  and  the  other  instructions  given 
to  the  jury,  w^e  are  unable  to  say  that  it  in  any  manner 
misled  the  jury  to  plaintiff's  prejudice    Indeed,  we  may 
say  upon  examination  of  the  evidence  on  the  question  of 
good  faith,  that  the  jury  could  not  have  found  any  other 
verdict  than  the  one  which  they  rendered  upon  this  ques- 
tion.   Mr.  Tober,  the  cashier  of  the  defendant  bank,  wba 
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the  only  one  who  gave  any  testimony  relating  to  the  pur- 
chase of  the  note.  He  said  that  George  H.  Glade  pre- 
sented the  note  to  the  bank  for  sale ;  that  he  did  not  know 
Mr.  Glade,  and  that  was  the  first  time  he  had  ever  seen 
him.  He  says,  "I  told  him  that  we  bought  a  few  notes 
occasionally,  and  he  presented  this  note,  and  I  told  him 
that  I  could  not  buy  the  note,  because  he  was  a  perfect 
stranger  to  me;  and  he  wanted  to  know  if  I  knew  Mr. 
Morton,  J.  M.  Morton;  and  I  told  him  that  I  did;  and 
he  brought  Mr.  Morton  in  there,  and  they  were  there 
probably  a  half  hour,  and  talked  the  thing  over ;  they  had 
this  plat,  or  one  like  it.  Well,  Mr.  Morton  did  most  of 
the  talking;  he  said  that  Mr.  Glade  had  some  lots;  that 
they  were  down  near  the  Lincoln  Normal,  and  I  under- 
stood that  Mr.  Canon  had  been  to  see  the  property ;  ♦  ♦  ♦ 
and  I  supposed  the  note  was  all  right,  and  I  bought  it 
at  just  about  the  same  discount  as  I  would  any  other 
note.  •  •  ♦  Mr.  Morton  said  he  (Canon)  had  been 
up  there  to  see  Woods  Bros.'  lots,  and  he  did  not  like 
them,  and  he  went  up  and  saw  Mr.  Glade's'  lots  and  pur- 
chased those  three.  ♦  ♦  ♦  i  don't  think  they  mentioned 
the  value  of  the  lots  at  all;  they  made  several  remarks 
about  the  boulevard  running  out  there,  and  mentioned 
Mr.  McFarland's  name  and  several  others.  I  think  they 
said  Mr.  McFarland  owned  some  land  near  there.  I  was 
not  acquainted  with  this  man  Glade.  I  knew  Mr.  Morton, 
and  had  known  him  some  time.  His  reputation  in  my 
community  was  good  so  far  as  I  knew;  he  was  considered 
a  reliable  man.  I  had  known  him  probably  six  or  eight 
years.  •  ♦  •  At  the  time  I  purchased  the  note  Mr. 
Morton's  reputation  as  a  business  man,  and  as  a  man 
of  honor  and  reliability,  was  good  so  far  as  I  knew.  At 
the  time  I  purchased  the  note  I  knew  of  no  defense  against 
it.'^  These  statements  were  uncontradicted.  We  are 
mtable  to  see,  in  the  light  of  this  evidence,  how  the  giving 
of  the  instruction  complained  of  could  in  any  manner 
prejudice  the  rights  of  the  plaintiffs  herein.  That  being 
the  case  the  judgment  should  not  be  reversed.     Flower 
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V.  Nichols  Bros.,  55  Neb.,  314,  75  N.  W.  Rep.,  864;  Van 
Homcn  v.  Brochl,  59  Neb.,  48,  80  N.  W.  Rep.,  260. 

"A  judgment  will  not  be  reversed  for  error  committed 
in  the  giving  of  an  instruction  when  the  verdict  is  the 
only  one  that  should  have  been  returned  under  the  evi- 
dence." ^S^esteni  Union  Telegraph  Co.  v.  Lowrey,  32  Neb., 
732,  49  N.  W.  Rep.,  707;  State  v.  Hill,  47  Neb.,  at  page 
518,  66  N.  W.  Rep.,  541;  Storz  v.  Finklestcin,  50  Neb.,  at 
page  185,  69  N.  W.  Rep.,  856;  Maul  v.  Drcxcl,  55  Neb., 
446,  76  N.  W.  Rep.,  163. 

2.  Plaintiffs  complain  of  the  giving  of  instruction  No. 
7,  on  the  court's  own  motion.  This  instruction  was  in 
substance  that  where  one  of  two  innocent  parties  must 
suffer  from  the  act  or  conduct  of  another,  he  who  has 
enabled  such  third  person  to  occasion  the  loss  must  be 
the  person  to  suffer  thereby.  It  is  conceded  by  the  plain- 
tiffs that  this  instruction  announces  a  correct  principle 
of  law;  but  it  is  contended  that  it  has  no  application  to 
the  case  at  bar,  and  the  giving  of  it  was  reversible  error. 
Conceding  it  to  be  a  fact  that  the  instruction  was  not 
applicable  to  the  issues  involved  in  the  case,  it  does  not 
follow  that  the  giving  of  i^  was  reversible  error.  "The 
charge  of  the  court  should  be  confined  to  questions  in 
issue,  although  a  judgment  will  not  be  reversed  on  ac- 
count of  an  instruction  directed  to  a  matter  foreign  to 
the  issues  which  merely  imposes  upon  the  successful  party 
an  additional  and  unnecessary  burden,  and  is  in  no  wise 
prejudicial  to  the  party  complaining."  McClwry  v.  StnlU 
44  Neb.,  175,  62  N.  W.  Rep.,.  501;  Allen  v.  Samulcrs,  6 
Neb.,  436;  Meredith  v.  Kennard,  1  Neb.,  312;  Philleo  v. 
McDonald,  27  Neb.,  142,  42  N.  W.  Rep.,  907;  Hanison  v. 
Baler,  15  Neb.,  43,  14  N.  W.  Rep.,  541.  The  judgment 
will  not  be  reversed  because  the  court  gave  this  instruc- 
tion. 

3.  Plaintiffs  insist  that  the  court  erred  in  giving  in- 
structions Nos.  2  and  4,  separately  and  severally ^  asked 
for  by  the  defendant  bank.  Instruction  No.  2  tells  the 
jury  in  substance  that  a  false  representation,  in  order  to  be 
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a  defense  in  a  case  like  this,  must  be  the  representation  of 
an  existing  fact  at  the  time  the  represeiftation  was  made, 
and  not  simply  a  promise  or  statement  that  some  particu- 
lar improvements  on,  or  in  the  vicinity  of,  the  lots  in 
question  would  be  made  sometime  in  the  future;  that  if 
the  false  representations  relied  on  consist  of  statements  or 
representations  that  certain  improvements  were  going  to 
be  made  at  sometime  in  the  future,  on  or  near  the  lots  in 
controversy  that  would  enhance  the  value  of  said  lots,  then 
the  jury  were  instructed  that  such  representations  were 
not  sufficient  to  constitute  a  defense.     Instruction  No.  4 
stated  that  the  mere  expression  of  an  opinion  as  to  the 
value  of  the  lots  sought  to  be  sold,  and  assurances  that  cer- 
tain improvements  were  going  to  be  made  near  or  in  the 
vicinity  of  the  lots  within  a  short  time  in  the  future,  were 
not  such  false  representations  or  fraudulent  representa- 
tions as  to  amount  to  a  defense  sufficient  to  defeat  a  recov- 
ery by  the  plaintiff  of  the  amount  due  on  the  note  sued  on. 
We  hold  that  these  instructions,  so  far  as  they  go,  fairly 
state  the  law  in  relation  to  false  and  fraudulent  represen- 
tations.   In  order  to  render  it  actionable  fraud  in  any  case, 
the  following  essential  elements  should  be  present:   "(1) 
The  misrepresentation  must  be  of  a  matter  of  fact,  and  not 
of  law;  (2)  it  must  be  of  a  fact  as  distinguished  from  a 
mere  expression  of  opinion ;  (3).  it  must  be  of  a  fact  at  the 
time,  or  previously,  existing,  and  not  a  mere  promise  for 
the  future;  (4)  it  must  be  of  a  material  matter;  (5)  it 
must  be  relied  upon  by  the  person  to  whom  it  is  made,  or 
whose  action  it  is  intended  to  influence."    8  Am.  &  Eng. 
Ency.  Law  (1st  ed.),  636,  637.    We  are  not  without  au- 
thority upon  this  proposition    in    our    own    state.      See 
Moore  v.  Scott,  47  Neb.,  at  page  350;  Foley  v.  Holtry,  43 
Neb.,  133;  Crosby  v.  Ritchey,  47  Neb.,  924,  927;  America ti 
Building  &  Locm  Association  v,  Bear^  48  Neb.,  455,  457; 
Perkiiis  v.IjOiigee^6  ^eh.,220j Estcrly  Harvesting  Machine 
Co.v.  Berg,  52  Neb.,  147;  Colin  v.  Broadhead,  51  Neb.,  834. 
The  ease  of  Perkins  v.  Lougee,  supra,  was  one  where  the 
plaintiff  sold  to  the  defendant  lot  20  in  Perkins  &  Har- 
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ford's  second  addition  to  the  town  of  Kearney  Junction, 
for  the  sum  of  $300 ;  |100  of  which  were  paid  at  the  time  of 
entering  into  the  contract  for  the  sale  of  the  lot ;  f  100  with 
interest  were  to  be  paid  in  one  year,  and  f  100  with  interest 
were  to  be  paid  two  years  from  date.  The  defendant  after- 
wards paid  thereon  the  sum  of  ?25 ;  the  action  was  for  the 
unpaid  purchase  money.    The  defendant  answered :  "That 
immediately  prior  to  the  execution  and  delivery  of  the  said 
contract  the  said  plaintiffs,  to  induce  the  said  defendant 
to  purchase  said  lot,  did  then  falsely  and  fraudulently, 
and  with  the  intent  to  cheat  and  defraud  the  defendant, 
represent  to  him  that  said  lot  was  of  great  value,  to  wit,  of 
the  value  of  fSOO,  by  reason  of  being  situate  in  the  im- 
mediate vicinity,  to  wit,  within  eighty  feet  of  the  south- 
east corner  of  lots  11,  12,  13  and  14,  upon  which  lots  the 
said  plaintiffs  falsely  and  fraudulently  represented  to  de- 
fendant that  they  were  about  to  erect  a  large  brick  hotel 
of  the  value  of  several  thousand  dollars.    That  plaintiffs, 
for  the  purpose  of  inducing  the  defendant  to  purchase  said 
lot  at  a  price  far  exceeding  its  true  value,  and  for  the  pur- 
pose of  cheating  and  defrauding  the  defendant  out  of  the 
difference  between  the  true  value  of  said  lot  and  the  price 
mentioned  in  said  contract,  to  wit,  out  of  the  sum  of 
|270,  did  then  falsely  and  fraudulently  state  to  said  de- 
fendant, well  knowing  the  same  to  be  false  at  the  time  of 
said  statement,  and  having  no  intention  to  carry  out  the 
promise  then  made,  stated  that  in  a  few  days  they  would 
commence  the  erection  of  said  hotel."    It  appeared  in  that 
case,  as  in  the  case  at  bar,  that  the  defendant  went  upon 
and  examined  the  lot  in  controversy  before  purchasing;  a 
verdict  was  returned  for  the  defendant,  and  the  plaintiffs 
prosecuted  error  to  this  court.    We  find  in  the  opinion  the 
following:    "Can  fraud  be  predicated  on  a  promise  not 
performed  for  the  purpose  of  avoiding  a  written  instru- 
ment, or  a  bargain  of  any  kind?  I  think  not.    To  be  avail- 
able there  must  be  a  false  assertion  as  to  some  existing 
matter  by  which  the  victim  is  induced  to  part  with  bis 
money  or  property.    If  it  is  said  that  there  was  no  inten- 
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tion  on  the  part  of  the  plaintiffs  to  perform  on  their  part 
by  the  erection  of  the  hotel,  and  that  the  defendant  was 
induced  to  purchase  the  lot  in  question  by  the  promise  of 
the  plaintiffs  to  erect  a  hotel,  it  may  be  answered  that  the 
defendant  was  content  to  take  the  plaintiffs'  promise,  and 
fraud  can  not  be  based  on  a  failure  to  perform  the  same. 
In  morals  the  failure  to  perform  such  a  promise  may  be 
without  excuse  or  justification,  but  in  law  false  representa- 
tions to  authorize  a  rescission  must  be  made  in  regard  to 
existing  facts.  Ranney  v.  People,  22  N.  Y.,  417;  IState  v. 
MaGee,  11  Ind.,  154 ;  Ex  parte  Fisher  v,  Neio  York  Com- 
mon Pleas,  18  Wend.  [N.  Y.],  608;  Long  v.  Woodman^  58 
Me.,  49;  Orove  v.  Hodges,  55  Pa.  St.,  504.  The  answer, 
therefore,  does  not  state  facts  sufficient  to  constitute  a  de- 
fense. The  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial."  We  approve  the  rule  thus  announced, 
and  hold  that  it  applies  to  this  case,  and  that  there  was  no 
error  in  giving  the  instruction  complained  of. 

4.  The  fourth  assignment  of  error  is  not  sufficient  to 
merit  our  consideration,  because  it  assigns  error  in  refus- 
ing to  give  instructions  Nos.  3,  4,  5,  6  and  7,  collectively, 
or  in  a  body.  The  rule  is  well  settled  that  assignments  of 
this  kind  are  too  general  to  require  our  consideration,  and 
we  therefore  decline  to  pass  upon  this  question  except  so 
far  as  to  determine  that  some  of  the  instructions  so  ten- 
dered in  such  group  were  erroneous.  City  of  South  Omaha 
V.  Powell,  50  Neb.,  798,  70  N.  W.  Kep.,  391. 

5.  It  is  contended  that  the  court  erred  in  refusing  to 
give  instruction  No.  8,  requested  by  the  defendants  in  the 
court  below.  It  is  argued  that  the  instruction  should  have 
been  given  because  the  evidence  shows  that  the  price  agreed 
to  be  paid  for  the  lots  was  largely  in  excess  of  their  real 
value.  In  view  of  the  evidence  in  this  case  we  think  the 
instruction  was  properly  refused.  It  is  true  that  the  price 
agreed  to  be  paid  for  a  thing,  in  certain  instances,  may  be 
so  grossly  in  excess  of  its  real  value  as  to  raise  the  pre- 
sumption of  fraud;  but  in  this  case  the  evidence  discloses 
that  Ijamuel  T.  Canon,  acting  for  himself  and  his  wife, 
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took  the  time  and  opportunity  to  examine  the  lots  in  ques- 
tion; he  investigated  the  situation  and  had  every  oppor- 
tunity to  ascertain  their  value.  The  evidence  discloses^ 
without  conflict,  that  he  went  to  Lincoln  some  three 
months  after  Glade  first  proposed  to  sell  the  lots  in  ques- 
tion to  the  plaintiffs,  and  made  a  full  examination  of 
them,  together  with  the  surrounding  situation,  and  we 
think  if  the  lots  are  of  much  less  value  than  the  amount 
paid  for  them  it  discloses  a  case  of  error  in  judgment  on 
the  part  of  the  plaintiffs,  in  place  of  raising  a  presumption 
of  fraud.  We  hold  that  the  court  did  not  err  in  refusing 
to  give  this  instruction. 

6.  It  is  contended  that  the  court  erred  in  giving  the  in- 
struction of  April  3,  1900,  at  the  time  the  jury  returned 
their  sealed  verdict.  It  appears  from  the  record  in  this 
case  that  when  they  retired  to  consider  of  their  verdict  on 
the  28th  of  March,  1900,  it  was  agreed  by  the  parties  that 
a  sealed  verdict  might  be  returned  by  them  and  delivered 
to  the  clerk,  after  which  they  were  to  separate  and  return 
into  court  when  it  reconvened.  This  they  did,  and  after- 
wards, on  April  3,  the  court  having  then  reconvened  and 
the  jury  being  all  present,  the  sealed  verdict  theretofore 
delivered  by  them  to  the  clerk  was  opened  in  their  presence, 
and  it  was  found  that  they  had  determined  the  issues  in 
favor  of  the  plaintiff  in  the  court  below,  but  had  failed 
to  insert  therein  the  amount  of  its  recovery.  Thereupon, 
the  presiding  judge,  he  not  being  the  one  before  whom  the 
cause  was  tried,  gave  the  follo\\ang  instruction: 

"Gentlemen  of  the  jury,  heretofore  I  have  had  nothing 
to  do  with  this  case,  and  I  know  nothing  of  the  merits  of 
it,  but  I  find  in  instruction  No.  6,  given  by  Judge  lietton, 
who  presided  at  the  trial  of  this  case,  and  the  last  para- 
graph of  that  instruction  reads  as  follows :  ^If  you  find  for 
the  plaintiflE  it  is  entitled  to  the  full  face  value  of  the  note 
and  interest.'  Under  this  paragraph  of  the  instructions 
it  becomes  your  dtity  to  ascertain  the  amount  due  on  the 
note  at  this  time,  including  interest.  You  will  therefore 
be  given  another  blank  verdict  so  that  you  may  fill  in  the 
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amount;  as  you  have  found  for  the  plaintiff  it  becomes 
necessary  to  find  the  amount  due  the  plaintiff  and  insert 
it  in  youp  verdict.  This  you  will  do  at  your  earliest  con- 
venience, and  return  a  verdict  accordingly." 

And  afterwards,  on  the  same  day,  the  jury  returned  into 
court  with  a  verdict  for  the  plaintiff,  regular  in  form, 
assessing  its  recovery  at  the  sum  of  (646.09.  No  author- 
ities are  cited  by  the  plaintiffs  in  support  of  this  assign- 
ment of  error,  and  we  therefore  hold  that  the  court  did  not 
err  in  so  instructing  the  jury ;  that  it  was  the  only  thing 
that  the  court  could  do  in  order  to  prevent  a  mistrial  of 
the  case.  It  is  not  shown  that  the  action  of  the  court 
resulted  in  any  prejudice  whatever  to  the  plaintiffs  in 
error,  and  the  judgment  will  not  be  reversed  on  account 
of  this  assignment 

7.  It  is  contended  that  the  court  erred  in  sustaining  the 
objection  to  offer  to  prove  by  Mr.  Morton  that  Mr.  Tober, 
the  defendant's  cashier,  knew  about  transactions  of  this 
kind  generally  in  Lincoln  in  the  year  1895  and  1896,  and 
that  Woods  Bros.,  had  tried  to  hire  Tober  as  a  capper. 
No  reasons  are  urged  and  no  authorities  are  cited  in  sup- 
port of  this  assignment  No  offer  was  made  to  show  that 
such  matters  had  any  connection  with  the  transaction 
involved  in  this  suit  This  evidence  was  entirely  too  re- 
mote to  be  of  any  assistance  to  the  jury  in  determining  the 
questions  involved  on  the  trial,  and  was  therefore  prop- 
erly excluded. 

8.  Plaintiffs  allege  that  the  court  erred  in  refusing  to 
permit  them  to  show  the  usual  rate  of  discount  at  the 
banks  of  Johnson  county.  The  record  shows  that  they 
were  permitted  to  show  the  usual  rate  of  discounts  at  the 
banks  in  Cook,  the  place  where  the  note  in  suit  was  pur- 
chased. We  hold  that  it  was  not  material  what  the  rate  of 
discount  was  at  other  places  in  Johnson  county,  and  this 
is  especially  true  because  the  only  question  is,  whether 
the  sum  paid  was  so  disproportionate  to  the  amount  of 
the  note  itself,  as  to  raise  the  presumption  that  there  was 
want  of  good  faith  on  the  part  of  Tober  when  he  pur- 
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chased  it  This  matter  could  be  determined  simply  by  a 
comparison  of  the  amount  due  upon  the  note  Tvith  the 
amount  paid  for  it  in  connection  with  the  rates  of  discount 
at  Cook,  where  the  transaction  took  place.  Therefore,  the 
testimony  offered  was  rightly  excluded. 

9.  Plaintiffs  contend  that  the  court  erred  in  refusing  to 
grant  a  new  trial  on  account  of  the  misconduct  of  a  mem- 
ber of  the  jury.     The  record  contains  several  affidavits 
made  by  the  jurors  with  the  evident  intention  of  showing 
misconduct  on  the  part  of  one  of  their  number,  to  wit, 
Charles  R.  Lehrack.    Giving  the  evidence  the  full  weight 
which  it  is  entitled  to  receive,  it  amounts  to  no  more  than 
iein  insinuation  against  the  good  faith  of  the  juror.    These 
affidavits  were  opposed  by  a  large  number  of  counter  affi- 
davits, so  that  the  matter  was  left  upon  conflicting  evi- 
dence to  the  district  court  to  determine  whether  or  not 
there  had  been  any  misconduct  on  the  part  of  the  juror. 
The  court  found  that  there  had  been  no  misconduct  on 
his  part,  and  this  finding  will  not  be  disturbed  in  this 
court.    It  possesses  the  same  force  and  effect  as  the  find- 
ing of  the  trial  court  upon  any  other  question  of  fact,  and 
before  it  will  be  set  aside  it  must  be  shown  by  the  person 
complaining  that  the  finding  of  the  district  court  waa 
clearly  wrong.    It  may  be  observed  in  passing  that  affi- 
davits of  jurors  to  impeach  their  verdict  ought  not  to  be 
received,  and  courts  of  last  resort  should  always  dis- 
courage proceedings  of  this  kind.     It  would  establish  a 
dangerous  precedent  to  permit  the  verdict  of  a  jury  to  be 
overturned  whenever  one  or  more  of  the  panel  could  be 
persuaded  to  make  an  affidavit  which  would  tend  to  show 
that  some  improper  action  might  have  taken  place  during 
the  lime  of  their  deliberation.     "In  the  United  States, 
there  has  been  some  conflict  of  judicial  opinion  upon  the 
question,  especially  in  the  earlier  cases,  but  the  practice 
appears  now  to  be  generally  settled  to  reject  the  testimony 
of  the  jurors  when  oflFercMl  to  impeach  their  verdict.*'    28 
Am.  &  Eng.  Ency.  Law  [1st  ed.],  274;  Harrison  v.  Rotcan., 
4  Wash.   O.   C,  32;  Wihon  v.  Berry  man,  5  Oal.,  44; 
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Forester  v.  Guard,  1  111.,  74;  Butt  v.  Tuthill,  10  la.,  585; 
Woodivard  v.  Leavitt,  107  Mass.,  453;  Hulet  v.  Barnett, 
10  Ohio,  459.  In  Harrison  v.  Roican^  supra,  it  was  said : 
"It  would  be  a  most  pernicious  practice,  and  its  conse- 
quences dangerous  to  this  much  valued  mode  of  trial,  to 
permit  a  verdict,  openly  and  solemnly  declared  in  court, 
to  be  subverted  by  going  behind  it  and  inquiring  into  the 
secrets  of  the  jury  room,  to  find  out  from  some  of  the 
members  of  that  body,  what  was  the  process  by  which 
they  or  others  had  come  to  the  result  declared  by  their 
verdicf 

10.  PlaintiflFs  complain  of  the  court  for  giving  No.  5  of 
its  instructions,  and  allege  that  it  is  unfair,  and  does  not 
state  the  law.  It  is  insisted  that  the  representations  of  a 
fact  in  the  future,  and  not  a  mere  promise,  which  has  been 
acted  upon  and  turns  out  to  be  false,  will  entitle  the  in- 
jured parties  to  the  same  remedies  as  fraudulent  repre- 
sentations of  an  existing  fact.  In  support  of  this  conten- 
tion plaintiflfs  cite  Abhott  v.  Abbotts  18  Neb.,  503.  In  that 
case  the  plaintiff  had  commenced  an  action  to  recover 
damages  against  the  defendant  for  colluding,  conspiring 
and  confederating  together  against  the  plaintiff  to  alien- 
ate and  estrange  from  her  her  husband,  to  deprive  her  of 
the  society  of  her  husband  and  to  cause  her  to  lose  her 
home  and  bring  her  good  name  into  disrepute,  etc.  In 
order  to  induce  her  to  dismiss  her  action  defendants 
promised  to  convey  to  her  a  house  and  lot  worth  at  least 
^1,000;  that  her  husband,  the  father  of  her  child,  and  son 
of  the  defendant,  should  live  with  her  again;  that  the  de- 
fendant would  furnish  her  money  as  she  needed  it.  Her 
husband  did  live  with  her  thereafter  for  a  time  when  he 
went  away  and  always  remained  away  thereafter.  De- 
fendants wholly  failed  to  carry  out  their  agreement  and 
promise  by  which  they  induced  her  to  dismiss  her  action. 
It  was  held  that  where  a  party,  through  misrepresentation 
and  fraud,  had  gained  an  advantage  in  an  action,  a  court 
of  equity,  in  a  proper  case,  would  grant  appropriate  relief, 
even  if  the  advantage  was  obtained  by  fraudulent  promises 
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in  the  nature  of  an  assertion  of  facts  which  there  was  no 
intention  to  perform.  The  case  was  distinguished  in  the 
opinion  from  Perkins  v,  Lougee^  supra,  and  it  was  held 
that  the  court  erred  in  overruling  the  plaintiff's  motion  to 
reinstate  her  case.  It  will  thus  be  seen  that  the  authority 
cited  has  no  application  to  the  facts  in  the  case  at  bar.  In 
fact  our  holding  upon  the  third  assignment  of  error  eflfect- 
ually  disposes  of  this  question. 

11.  We  have  carefully  examined  the  evidence  contained 
in  this  record,  and  so  far  as  it  is  material  it  is  in  substance 
as  follows:  Mrs.  Canon  testified  that  some  time  in  July 
Glade  came  to  their  house  and  wanted  to  sell  them  the 
lots  in  question;  that  he  "came  into  the  room  and  talked 
about  the  property  at  Lincoln,  and  said  it  was  a  good 
thing,  and  he  wanted  us  to  invest  in  it  He  said  there  was 
a  sanitarium  going  up.  Advents — had  donated  the  Advents 
a  lot  for  a  sanitarium,  and  it  was  going  up  this  summer; 
they  were  at  work  at  it  then,  hauling  stone  for  the  founda- 
tion; he  spoke  about  a  street  car  line  going  to  go  through; 
he  spoke  about  W.  J.  Bryan  going  to  build  a  |20,000  resi- 
dence; he  spoke  about  the  school  being  out  of  debt.  He 
thought  it  would  be  a  good  investment  for  us ;  he  thought 
in  less  than  two  years  it  would  double;  that  lots  around 
there  were  selling  for  $300;  that  was  the  substance  of  it, 
I  guess  that  was  about  all."  She  further  testified  that  she 
never  went  out  there  for  the  purpose  of  looking  at  the  lots, 
but  that  her  husband,  Samuel  T.  Canon,  did  go  up  there 
some  two  months  afterwards  for  that  purpose.  On  cross- 
examination  she  testified  as  follows : 

Q.  Was  your  husband  up  there  before  the  note  was 
given? 

A.  Yes,  sir. 

Q.  How  long  was  it  before  the  note  was  given  that  your 
husband  was  up  there? 

A.  I  don't  know.    It  seems  to  me  like  it  was  in  the  fall. 

Q.  He  went  up  there  for  the  purpose  of  examining  those 
lots,  didn't  he? 

A.  Yes,  sir. 
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I  Q.  He  went  up  there  to  look  at  them? 

A.  Yes,  sir. 

Q.  How  long  a  time  was  it  that  you  and  your  husband 
and  those  other  parties  were  talking  about  your  buying 
those  lots  before  you  finally  bought  them? 

A.  I  could  not  say. 

Q.  Well,  during  the  time  you  were  talking  back  and 
forth  your  husband  went  to  see  the  lots? 

A.  Yes,  sir. 

Q.  And  he  went  up  to  see  them  before  you  made  the 
note? 

A  Yes,  sir. 

Q.  Well,  did  you  get  a  deed? 
A.  Yes,  sir. 

Q.  Yon  got  a  deed  to  these  lots,  and  yon  still  own  the 
lots? 
j  A  Yes,  sir. 

\  Q.  Have  you  been  up  to  see  the  lots  since  you  purchased 

them? 

m 

A.  No,  sir. 

Mr.  Canon's  testimony  is  in  substance  as  follows : 

"Mr.  Morton  came  to  my  place,  I  think  in  July,  1895,  and 
f  we  had  a  little  conversation  in  regard  to  the  lots.  He  said 

j  they  had  some  lots  up  there  to  sell  at  Lincoln;  he  was 

working  now  for  Mr.  Glade,  and  Mr.  Glade  was  all  right, 
and  he  would  like  for  me  to  go  up  and  see  them,  and  I 
promised  him  the  first  time  I  got  a  chance  I  would  go  up 
and  look  at  them." 

Q.  Did  you  go  up  and  look  at  them? 

A-  Yes,  sir. 

Q.  About  when? 

A.  I  think  it  was  along  about  the  last  of  September. 

Q.  Did  your  wife  go  with  you? 

A.  No,  sir. 

Q.  Did  she  ever  go  to  your  knowledge? 

A.  'No,  sir. 
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Q.  Did  you  look  at  them? 

A.  Yes,  sir. 

Q.  Who  went  with  you  out  there,  anybody? 

A.  A  man  by  the  name  of  Mr.  Lantry,  Mr.  Glade,  Mr. 
Morton,  and  I  guess  Mr.  Wilbur  ilorton  was  out. 

Q.  Now,  what  was  said  about  the  lots,  if  anything,  about 
the  matter  in  progress  between  you  as  to  the  proposition 
to  sell  you  some  of  those  lots? 

A.  Why  they  said  they  had  donated  block  28  to  the  Ad- 
vent people,  and  they  had  agreed  to  build  a  sanitarium  on 
that  block ;  they  said  they  had  donated  a  park  and  set  out 
some  trees  over  south,  and  was  going  to  have  a  park  there; 
that  the  street  car  was  going  to  run  through  there.  They 
said  the  school  was  out  of  debt,  and  that  the  building  had 
cost  about  f  100,000  and  the  property  and  everything  was 
out  of  debt,  and  in  a  flourishing  condition. 

Q.  Now  in  what  direction  was  the  place  where  they  said 
they  had  laid  out  the  park,  if  you  know,  from  the  lots  you 
purchased? 

A.  It  was  further  down,  south. 

Q.  Do  you  know  or  did  you  know  by  seeing  it,  or  having 
it  pointed  out  to  you  w^hat  was  Normal  Boulevard? 

A.  Yes,  sir. 

Q.  A  street  by  that  name? 

A.  Yes,  sir. 

Witness  further  stated  that  he  signed  on  those  grounds; 
that  the  statements  made  to  him  were  true,  that  he  had  no 
reason  to  believe  but  what  they  were  true  at  the  time ;  that 
Mr.  Morton  was  an  old  friend  of  his.  He  also  testified 
that  he  had  been  there  since  the  purchase  of  the  lots  and 
that  no  sanitarium  had  been  built  there,  that  no  prepara- 
tions were  made  to  build  the  sanitarium,  and  that  none  of 
the  other  houses  had  been  built,  or  started  to  be  built. 
He  also  testified  that  he  had  investigated  and  found  that 
the  college  building  was  not  clear  of  incumbrance.  He 
further  testified  that  the  college,  Avhen  he  was  there  was  in 
session,  and  that  so  far  as  he  knew  it  had  been  kept  run- 
ning in  a  successful  manner  until  the  building  was  de- 
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fitpoyed  by  an  accidental  fire;  that  he  was  there  about  a 
week  before  the  buildings  burned  down;  that  the  school 
was  l*unning  up  to  that  time,  so  far  as  he  knew.  That  he 
went  up  to  look  at  the  lots  before  he  purchased  them, 
sometime  in  September,  long  in  the  fall ;  and  that  at  that 
time  he  stated  that  he  would  not  purchase  then  but  would 
go  back  and  talk  with  his  wife  about  it  The  evidence 
shows  that  Glade  and  Morton  called  at  Canon's  house  on 
the  2d  of  January,  and  at  this  time  the  lots  were  pur- 
chased and  the  note  in  suit  was  given.  According  to  Mr. 
Canon's  testimony  the  following  conversation  took  place, 
while  he  was  examining  the  lots  in  question,  between  him- 
self, Mr.  Glade  and  Mr.  Morton:  They  represented  that 
they  had  donated  block  28  for  a  sanitarium,  and  the  ^^ Ad- 
vents" had  agreed  to  build  a  sanitarium,  and  that  this  other 
man  had  agreed  to  build  a 'building  there,  this  lawyer  I 
think  was  the  man  that  was  going  to  build,  and  then  Mr. 
Bryan. 

Q.  You  don't  remember  the  lawyer's  name? 

A.  No,  sir. 

Q.  Did  they  tell  you  how  far  away  Mr.  Bryan  was  going 
to  build? 

A.  No,  sir. 

Q.  Did  not  point  out  the  particular  place? 

A.  He  did  not,  but  some  place  between  there  and  town. 

Q.  Then  Mr.  Bryan's  residence  was  not  to.be  on  the 
Uncoln  Normal  Addition  proper? 

A.  Not  right  on,  it  was  right  close  to  it 

Q.  It  was  on  the  road  to  town,  and  this  man's  residence 
was  to  be  on  the  road  to  town,  wasn't  it? 

A.  It  was  on  the  block. 

Q.  Well,  how  far  from  block  27  did  they  say  that  the 
building  was  going  to  be? 

A.  They  did  not  say  just  where  it  was,  down  west  from 
block  28,  down  there. 

Q.  They  never  told  you  just  where  it  was  going  to  be? 

A.  No,  sir, 

Q.  Well,  what  else  was  said? 
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A.  They  said  there  was  going  to  be  a  park,  and  some  of 
the  trees  were  set  out 

Q.  Well,  you  saw  where  the  block  was  to  be  laid  out 
into  a  park? 

A.  You  could  see  from  the  ground. 

Q.  Well,  were  there  any  trees  set  out? 

A.  It  was  laid  over  next  to  the  draw,  there  were  some 
trees  down  along  the  draw. 

Q.  Then  there  were  some  trees  there? 

A.  Yes,  the  forty  acres  would  come  down  next  to  the 
draw  where  the  trees  were. 

Q.  And  you  could  see  that  there  were  some  trees  set  out 
on  this  block? 

A.  I  know  there  were  some  trees  along  the  draw. 

Q.  You  did  not  go  down  there  to  see? 

A.  No,  sir. 

Q.  Well  what  further  was  said,  or  was  that  about  all? 

A.  They  represented  to  me  that  the  school  was  out  of 
debt 

Q.  What  school  was  that,  the  Lincoln  Normal? 

A.  Yes,  sir. 

Q.  Well,  you  could  see  that  the  school  was  in  an  ap- 
parently good  condition? 

A.  I  could  see  that  it  was  running. 

Q.  It  was  running  up  to  the  time  the  building  was 
burned? 

A.  Why,  I  suppose  it  was,  I  do  not  know  exactly,  other 
than  it  was  burned  down. 

Q.  Do  you  know  how  many  students  were  there? 

A.  No,  sir. 

Q.  Did  you  ask  anybody  how  many  students  were  there? 

A.  No,  sir. 

Q.  Nobody  told  you  how  many? 

A.  No,  sir. 

Witness  further  testified  that  the  school  building  was  a 
nice  building,  and  guessed  that  was  about  all  they  said. 
He  says  he  told  them  he  would  not  buy  then,  but  would 
talk  with  his  wife  about  it 
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It  further  appeared  in  evidence  that  the  plaintiffs  herein 
paid  the  other  note,  and  all  the  purchase  price  of  the  lots, 
except  the  note  in  question  in  this  suit.    It  will  be  observed 
that  the  evidence  does  not  sustain  the  allegations  of  the 
answer;  that  the  only  existing  fact  about  which  any  rep- 
resentation was  made  whatever  was  the  statement  that 
the  Lincoln  Normal  school  was  out  of  debt ;  and  that  it 
owned  its  buildings  and  campus  free  and  clear  of  incum- 
brance.    All  of  the  other  representations  and  statements 
related  to  matters  and  things  that  were  expected  to  happen 
in  the  future,  and  to  proposed  future  improvements.  Such 
representations,  as  we  have  heretofore  seen,  do  not  con- 
stitute actionable  fraud,  therefore  they  are  no  defense  to 
the  note  in  suit.    False  representations  of  an  existing  fact 
must  be  as  to  some  material  fact.    It  would  take  a  person 
of  great  mental  perspicacity  to  discover  what  effect  the 
fact  a«  to  whether  or  not  the  Lincoln  Normal  school  was 
out  of  debt  could  have  upon,  or  how  it  could  be  material 
to,  the  questions  involved  in  this  case.    Evidently  by  that 
statement  it  was  intended  to  convey  the  impression  that 
the  Lincoln  Normal  school  would  be  conducted  thereafter 
and  continuously  in  a  successful  manner.     The  evidence 
discloses  that  it  was  so  conducted  until  it  was  destroyed 
by  the  accident  of  fire.    So  far  as  we  know  if  that  accident 
had  not  happened  it  might  have  been  successfully  and 
profitably  conducted  for  an  indefinite  number. of  years,  al- 
though it  was  not  free  from  debt,  and  thej'e  was  an  incum- 
brance upon  its  property  at  the  time  the  lots  in  question 
were  purchased.    It  is  apparent  to  us  that  no  other  verdict 
could  have  been  rendered  in  this  case  than  the  one  which 
was  rendered  in  favor  of  the  defendant  herein.    Any  other 
verdict  based  upon  the  pleadings  and  testimony  would, 
and  should,  have  been  set  aside  by  the  court.    This  being 
the  case  none  of  the  matters  contended  for  by  the  plain- 
tiff s  constitute  reversible  error.     United  States  School 
Furniture  Go.  v.  School  Distnct,  56  Neb.,  645,  77  N.  W. 
Bisp.,  62. 

28 
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For  the  foregoing  reasons  we  recommend  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Pound  and  Oldham,  CC,  concur. 

Affirmed. 


Tallmadgb  Ktneb  et  al.  v.  Joseph  A.  Laubner,  As  the 
Next  Friend  op  Howard  K.  Arnold,  a  Minor. 

FiLBD  July  22,  1902.    No.  12,047. 
Commissioner's  opinion.    Department  No.  1. 

1.  Parties:    Real  Pasty  m  Interest  Under  Statute:    B\)rmal  Drfbct 

IN  Pleading:  General  Denial.  Under  section  29  of  the  Code  of 
Civil  Procedure,  every  action  is  required  to  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  with  certain  exceptions.  But 
where,  in  an  action  by  a  minor  prosecuted  on  his  behalf  by  his 
next  friend,  there  is  a  wrong  collocation  of  the  names,  and  it 
is  apparent  and  obvious  from  the  petition  who  the  real  party  in 
interest  is,  the  defect  will  be  held  to  be  formal  merely,  and  can 
not  be  raised  by  a  general  denial. 

2.  Malicious  Prosecution:   Exclusion  of  Evidence  to  Sustain  Detenss 

OF  Assault.  In  an  action  for  malicious  prosecution,  defenda^ts 
alleged  that  plaintiff  had  been  guilty  of  an  assault  with  intent  to 
kill,  and  on  the  trial  sought  to  show  by  various  witnesses  that  the 
condition  of  the  person  assaulted  was  serious  and  calculated  to 
arouse  apprehensions  that  he  would  die.  Evidence  introduced  and 
received  prior  thereto  amply  showed  that  the  plaintiff  had  acted 
in  self  defense.  Held,  That  the  exclusion  of  the  proffered  testi- 
mony was  not  prejudicial  error. 

3.  Arrest:    Instbuction  as  to  When  Private  Person  Mat:    LncmD. 

An  instruction  purporting  to  give  to  the  Jury  the  instances  In 
which  a  private  person  may  make  an  arrest  without  a  warrant  is 
not  objectionable  because  it  is  confined  to  the  ground  upon  which 
the  defendant  sought  to  Justify. 

4.  Arrest:    When  Private  Person  Mat,  Under  Statute.     Under  the 

provisions  of  section  284  of  the  Criminal  Code,  a  private  person 
may  make  an  arrest  without  a  warrant  only  in  case  the  offense, 
for  which  the  person  suspected  is  arrested,  has  in  fact  been  com- 
mitted. 

6.  Kew  Trial:  Motion  fob,  Indivisible.  A  motion  for  a  new  trial  te 
indivisible,  and  where  it  can  not  be  allowed  as  to  all,  it  most  bo 
overruled  as  to  all. 

6.  Arrest:  Instructions:  Sufficifxcy.  Instructions  set  out  tm  tlie 
opinion,  examined,  and  held  not  erroneously  given. 
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Ebrob  from  the  district  court  for  Keith  county.    Tried 
below  before  Gbimes,  J.    Affirmed. 

John  H.  Bower  and  B.  F.  Hastings,  for  plaintiffs  in 
error. 

H.  E.  Goodally  contra. 

KiBKPATBICK,  O. 

This  is  an  action  brought  by  Howard  K.  Arnold,  by  his 
next  friend,  against  James  H.  Kyner,  Tallmadge  Kyner, 
Cfordon  Kyner  and  Hettie  Kyner,  in  the  district  court  for 
Keith  county,  upon  two  causes  of  action  set  out  in  the  peti- 
tion, one  for  false  imprisonment  and  the  other  for  ma- 
licious prosecution.     Issues  were  joined  by  separate  an- 
swers filed  by  plaintiffs  in  error.     Trial  was  had  which 
resulted  in  a  verdict  in  favor  of  defendant  in  error  and 
against  -James  H.  Kyner,  Tallmadge  Kyner  and  Gordon 
Kyner,  and  in  favor  of  defendant,  Hettie  Kyner.    A  new 
trial  was  granted  as  to  James  H.  Kyner,  and  judgment 
entered  on  the  verdict  against  Tallmadge  and  Gordon 
Kyner  for  f  100.    From  this  judgment  error  is  prosecuted 
to  this  court  by  the  Kyners.     Numerous  errors  are  as- 
signed in  the  proceedings  of  the  trial  court  by  plaintiffs 
in  error,  Kyner,  which  will  be  summarized  and  considered 
as  follows :   ( 1 )  that  suit  was  not  brought  in  the  name  of 
the  real  party  in  interest;  (2)  that  the  court  erred  in  its 
rulings  on  the  admission  of  the  evidence,  and  that  the 
evidence  is  not  sufficient  to  sustain  the  verdict;  (3)  that 
the  court  erred  in  giving  certain  instructions,  and  in  re- 
fasing  to  give  certain    other    instructions    requested  by 
plaintiffs  in  error.    No  brief  is  filed  by  defendant  in  error. 
The  first  ground  of  complaint  is  that  the  action  was  in- 
stituted in  the  name  of  Joseph  A.  Laubner,  as  next  friend 
of  Howard  K.  Arnold,  and  that  Laubner  was  designated 
in  the  petition  as  plaintiff,  rather  than  as  next  friend  of 
plaintiff.    The  title  of  the  case  is  as  follows :   "Joseph  A. 
X/aubner,  as  next  friend  of  Howard  K.  Arnold,  minor,  v. 
James  H.  Kyner/'  etc.    The  first  paragraph  of  the  peti- 
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tion  is  in  part  as  follows :  "The  plaintiff  complains  of  the 
defendants,  and  for  canse  of  action  alleges  and  says,  that 
Howard  K.  Arnold  is  a  minor  under  twenty-one  years  of 
age,  and  that  he  brings  this  suit  as  his  next  friend."  This 
contention  of  plaintiffs  in  error  seems  to  be  without  merit 
It  is  probably  true  that  the  petition  should  set  out  the 
name  of  the  minor,  and  state  that  the  action  is  brought  by 
his  next  friend,  naming  him.  But  in  the  case  at  bar  it  suifl- 
ciently  and  very  clearly  appears  throughout  the  petition 
who  the  real  party  in  interest  is,  and  the  defect  complained 
of  seems  to  be  one  merely  of  form.  The  matter  of  a  defect 
in  the  pleading  is  not  raised,  unless  it  may  be  said  to  be 
presented  by  a  general  denial.  While  the  petition  is  not 
in  good  form,  we  are  of  opinion  that  the  objection,  being 
formal  and  dilatory  in  its  nature,  and  not  having  been  pre- 
sented to  the  trial  court  by  motion  or  demurrer,  has  been 
waived. 

The  next  contention  is  that  the  court  erred  in  its  rulings 
on  the  admissibility  of  evidence  The  complaint  is  ad- 
dressed chiefly  to  the  admission  in  evidence  of  oral  testi- 
mony of  the  county  judge  that  the  prosecution  before  him 
against  Howard  K.  Arnold  had  ended.  The  record  dis- 
closes that  the  docket  of  the  county  judge  failed  to  show 
a  judgment  dismissing  the  case  of  the  state  against  Arnold, 
defendant  in  error,  herein,  and  his  discharge  from  arrest; 
and  the  county  judge  was  permitted  to  testify  over  ob- 
jections by  plaintiffs  in  error  that  he  had  discharged  Ar- 
nold and  dismissed  the  action  against  him.  The  correct- 
ness of  this  action  on  the  part  of  the  trial  court  need  not 
be  inquired  into  herein,  for  the  reason  that  Tallmadge 
Kyner  in  his  answer  pleads,  among  other  things,  as  fol- 
lows :  "Defendant  admits  that  the  said  county  judge  upon 
the  said  complaint  issued  a  warrant  for  the  arrest  of  said 
Howard  K.  Arnold,  and  that  the  said  Howard  K.  i^-nold 
was  arrested  thereunder,  and  that  he  was  confined  in  the 
jail  of  Keith  county  for  safe  keeping  until  the  preliminary 
examination,  and  that  upon  the  conclusion  of  the  pre- 
liminary examination  the  said  Howard  K.  Arnold  was  dis- 
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charged."  A  joint  motion  for  a  new  trial  was  filed,  and 
also  a  joint  petition  in  error  by  plaintiffs  in  error,  so  that, 
under  the  well  settled  rule  of  this  court,  the  judgment  of 
the  trial  court  will  not  be  reversed  except  upon  error  preju- 
dicial alike  to  all  the  parties  uniting  in  the  motion  for 
a  new  trial.  There  can  be  no  doubt  that  the  efifect  of  that 
portion  of  the  answer  of  Tallmadge  Kyner  is  to  admit  tlie 
discharge  of  defendant  in  error  from  arrest  and  the  ter- 
mination of  the  prosecution  instituted  against  him.  The 
testimony  which  was  received  from  the  county  judge  was 
unnecessary  and  immaterial  under  the  issues  joined,  and 
its  admission,  therefore,  can  not  be  held  to  have  been 
prejudicial. 

There  is  also  complaint  with  reference  to  the  admission 
by  the  trial  court  of  certain  other  evidence.  The  ques- 
tions, to  which  objections  were  sustained  by  the  trial  court, 
together  with  the  rulings  thereon,  are  as  follows  : 

Q.  Where  is  that  knife  now? 

A.  I  can  not  tell  you  where  it  is  right  now. 

Q.  You  own  it  but  you  do  not  know  where  it  is? 

A.  I  have  not  got  it  now. 

Q.  When  did  you  last  see  that  knife? 

Objected  to  as  incompetent,  immaterial,  irrelevant. 
Sustained.    Exception. 

On  direct  examination  of  the  physician  who  attended  the 

man  wounded  by  Arnold,  the  following  questions  were 

asked: 

Q.  You  take  it  that  wound  was  made  by  a  direct  stab 
^nth  a  knife? 

Objected  to  as  leading.    Sustained.    Exception, 

Q.  8tate  to  the  jury  what  in  your  opinion  would  have 
been  the  effect  had  not  that  knife  struck  a  rib,  and  it  had 
missed  the  rib,  if  the  blow  had  not  HL)een  stopped  by  the 
rib,  what  would  have  been  the  effect? 

Objected  to .  as  incompetent,  immaterial,  irrelevant. 
Sustained.    Exception. 

Q.  I  will  ask  you  if  a  knife  struck  in  that  locality,  and 
did  not  strike  a  rib^  it  would  have  reached  the  heart? 
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Objected  to  as  incompetent,  immaterial,  irrelevant, 
leading.     Sustained.     Exception. 

Q.  What  in  your  opinion  from  the  condition  of  Barney 
Sullivan  at  that  time,  what  would  you  think  as  to  the 
amount  of  blood  he  had  lost  from  that  wound? 

Objected  to  as  incomi)etent,  immaterial,  irrelevant. 
Sustained.     Exception. 

Q.  How  about  his  voice  at  that  time?  Was  he  able  to 
talk  readily? 

Objected  to  as  incompetent,  immaterial,  irrelevant. 
Sustained.     Exception. 

Q.  Did  his  low  condition  affect  his  speaking  and  breath- 
ing?   If  so,  describe  how? 

Objected  to  as  incompetent,  immaterial,  irrelevant 
Sustained.    Exception. 

The  rejection  of  this  testimony  is  urged  as  error.  It 
seems  to  have  been  proffered  on  the  part  of  plaintiffs  in 
error  upon  the  theory  that  the  serious  condition  of  Sulli- 
van after  the  wound  had  been  inflicted  upon  his  i)er8on 
tended  to  show  that  in  the  mind  of  Tallmadge  Kyner,  who 
made  the  complaint  against  Arnold,  there  was  probable 
cause  for  believing  that  a  felony  had  been  committed,  and 
thus  justified  the  detention  of  Arnold  by  the  Kyners  until 
an  officer  could  arrive  with  a  ^'arrant,  and  further  justified 
his  subsequent  prosecution  upon  the  charge  of  assault  with 
intent  to  kill.  We  can  not  adopt  the  view  that  the  rejec- 
tion of  this  tesirimony  was  error  prejudicial  to  plaintiffs  in 
error.  Whether  or  not  the  condition  of  Sullivan  subse- 
quent to  receiving  the  wound  justified  the  detention  of 
Arnold  by  the  Kyners  would  depend  upon  antecedent  cir- 
cumstances. If,  for'instance,  Arnold  had  struck  Sullivan 
in  self-defense,  he  would  have  been  acting  lawfully  in  do- 
ing so,  and  his  detention  by  the  Kyners  afterwards,  and 
their  subsequent  prosecution  of  him,  would  have  been  un- 
justifiable. The  evidence  received  on  the  trial  prior  to  the 
proffer  of  the  above  testimony  was,  we  think,  amply  suffi- 
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cient  to  show  that  Arnold  acted  in  self-defense.  It  ap- 
pears that  Tallmadge  Kyner  had  told  Snllivan  that  Arnold 
had  used  violent  and  opprobrious  language  in  his,  Kyner^s, 
presence,  towards  Sullivan.  The  latter  went  to  Arnold 
and  asked  him  about  it,  Arnold  denying  that  he  had  used 
the  language.  Sullivan  thereupon  went  and  got  Kyner, 
and  the  two  together  assaulted  Arnold,  striking  him  with 
their  fists,  and  Kyner  then  procured  a  shovel,  and  handing 


y} 


it  to  Sullivan,  told  him  "to  kill  the ,' 

meaning  Arnold.  Arnold  retreated,  trying  to  get  away, 
defending  himself  as  best  he  could,  and  then  struck  Sulli- 
van with  the  knife,  inflicting  the  wound.  This  being  the 
condition  of  the  record,  it  is  not  easy  to  see  how  the  ex- 
clusion of  the  testimony  with  reference  to  the  extent  of 
Sullivan's  wounds  could  have  been  prejudicial  to  plain- 
tiff in  error,  Tallmadge  Kyner,  and,  as  we  have  seen,  un- 
less the  ruling  is  erroneous  as  to  him,  it  is  not  to  the  other 
plaintiffs  in  error,  all  having  joined  in  a  motion  for  a  new 
trial  and  in  a  petition  in  error. 

Instructions  Nos.  6  and  8,  given  by  the  court  upon  its 
own  motion,  are  the  only  ones  to  which  exceptions  were 
taken  by  plaintiffs  in  error.  The  only  objection  urged  to 
instruction  No.  6,  is  that  it  is  not  applicable  to  the  facts 
of  the  case.  This  objection  is  clearly  not  well  taken. 
Whether  or  not  the  instruction  complained  of  is  vulnerable 
to  other  objections  need  not  be  determined.  It  is  quite 
apparent  that  plaintiffs  in  error  were  not  prejudiced  by 
the  giving  of  the  instruction.  Instruction  No.  8,  of  which 
complaint  is  made,  is  as  follows : 

*'The  jury  are  instructed  that  section  284  of  the  Crim- 
inal Code  of  this  state  provides  as  follows:  *Any  person 
not  an  officer  may,  without  warrant,  arrest  any  person, 
if  a  petit  larceny  or  a  felony  has  been  coninnttiHl,  and 
there  haa  been  reasonable  ground  to  believe  tlie  i)?rs()n 
arrested  guilty  of  such  offense,  and  may  delain  l.iiu  until 
a  legal  warrant  can  be  obtained.'  And  in  this  case,  if  you 
believe  from  the  evidence  that  the  plaintiff  assaulted  one 
Barney  Sullivan  with  a  knife  with  intent  to  kill  him^  and 
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if  you  further  believe  from  the  evidence  that  the  defend- 
ants had  reasonable  groiinds  to  believe  the  plaintiff  guilty, 
then  they  had  the^  ri^t  to  atrest  him  and  detain  him  until 
a  legal  warrant  could  be  obtained.  And  if  you  find  from 
the  evidence  that  the  defendants  so  arrested  plaintiff  and 
had  reasonable  ground  to  believe  the  plaintiff  guilty,  then 
you  will  find  for  the  defendants/' 

In  briefs,  counsel  for  plaintiffs  in  error  say  that  instruc- 
tion No.  8  is  objectionable  on  the  ground  that  it  purix>rts 
to  give  a  complete  statement  of  the  cases  in  which  a  private 
person  may  make  an  arrest  without  a  warrant,  and  that 
by  inference  it  excludes  the  right  of  arrest  in  all  other 
cases.  Assuming  for  the  purposes  of  this  consideration, 
that  the  instruction  is  vulnerable  to  the  objection  urged 
by  counsel,  we  are  not  prepared  to  say  that  the  jury  were 
in  any  way  misled  thereby  or  that  plaintiffs  in  error  were 
prejudiced.  By  his  separate  answer,  Tallmadge  Kyn« 
pleaded  as  a  defense  to  the  plaintiff's  cause  of  action  that 
Howard  K.  Arnold,  deliberately  and  with  premeditated 
malice,  feloniously  assaulted  and  stabbed  Barney  Sulli- 
van, with  the  felonious  intent  to  kill,  wound,  or  maim,  or 
do  great  bodily  injury ;  that  he  attempted  to  escape ;  that 
Tallmadge  Kyner  gave  chase,  believing  that  Arnold  was 
guilty  of  the  crime  of  murder,  and  that  he  detained  Ar^old 
without  unnecessary  force  until  an  officer  arrived;  that 
he  made  a  complaint  to  this  effect  in  writing  under  oath, 
in  pursuance  of  which  a  warrant  issued  and  the  arrest 
followed;  and  as  a  further  affirmative  defense,  pleaded 
that  the  facts  in  said  complaint  were  true.  In  this  condi- 
tion of  the  record,  it  would  seem  that  the  instruction  under 
consideration  was  responsive  to  the  issues.  It  told  the 
jury  that, under  section  284  of  the  Criminal  Code^a  private 
person  is  authorized  to  arrest  a  i)erson,  if  there  has  been 
a  felony  committed,  and  there  is  reasonable  ground  to 
believe  the  i)erson  arrested  to  be  guilty  of  such  offense, 
and  if  the  jury  believe  that  Arnold  assaulted  Sullivan  with 
intent  to  kill  him,  and  that  the  defendants  had  reasonable 
grounds  to  believe  him  guilty,  then  his  arrest  weald  be 


Vol.  3]  JANUARY  TERM,  1902.  377 

Kyner  v.  Laubner. 

justifiable.  Kyner's  defense  was  based  solely  upon  the 
theory  that  Arnold  was  Ruilty  of  an  assault  with  intent 
to  kill ;  and  it  follows  that  the  instruction  is  not  bad  be- 
cause it  is  rc:nfined  to  the  issues  actually  raised,  and  ex- 
cludes from  the  consideration  of  the  jury  other  instances 
of  justifiable  arrests  by  private  persons  not  raised  as  a 
defense  to  the  action. 

A  further  objection  urged  to  the  instruction  under  con- 
sideration is  that  it  required  the  jury  to  find  that  the 
assault  was  with  intent  to  kill,  and  also  that  the  defend- 
ants had  reasonable  grounds  to  believe  that  Arnold  was 
guilty,  before  they  would  be  authorized  to  find  for  defend- 
ants; whereas  either  the  guilt  of  Arnold,  or  the  reasonable 
belief  of  defendants  in  his  guilt,  would  have  been  a  suffi- 
cient defense.  But  counsel  are  under  a  misapprehension 
as  to  the  law.  Section  284,  quoted  by  the  court  in  the 
instruction,  requires  that  a  felony  shall  have  been  com- 
mitted before  a  person  not  an  officer,  upon  reasonable 
^rrounds,  is  authorized  to  arrest  the  person  supposed  to  be 
guilty  of  such  offense;  and  where  a  private  person  is  the 
defendant  in  an  action  for  false  imprisonment,  the  bur- 
den is  upon  him  to  show  that  a  felony  has  been  committed, 
or  the  arrest  will  not  be  justified. 

In  Bimmerman  v.  State,  16  Neb.,  615,  623,  this  court 
said :  ^^A  person  may  resist  an  unlawful  attempt  at  arrest, 
and,  if  necessary,  rather  than  submit,  may  lawfully  kill 
the  i)er8on  making  it.  That  is,  there  must  be  a  cause  for 
making  the  arrest,  a  crime  committed,  and  reasonable 
ground  to  believe  that  the  person  sought  to  be  arrested 
committed  the  offense.  When  these  conditions  exist,  the 
law  clothes  any  person  with  power  to  make  the  arrest  until 
a  warrant  can  be  obtained.'^ 

Should  it  appear  that  the  one  arrested  was  not  the  guilty 
party,  it  would  still  be  a  good  defense  that  a  felony  had 
actually  been  committed,  and  the  defendant  had  reason- 
able grounds  for  believing  the  person  arrested  guilty. 
While  it  would  seem  that  an  officer  making  an  arrest  with- 
out a  warrant  may  justify  upon  proof  that  he  had  reason- 
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able  grounds  for  believing  that  the  person  arrested  was 
guilty  of  a  crime,  the  authorities  uniformly  make  a  dis- 
tinction in  respect  of  a  private  person,  who,  if  no  felony 
has  been  committed,  makes  an  arrest  without  a  warrant 
at  his  own  peril.  In  Rcuck  v.  McGregor,  32  N.  J.  Law,  70, 
74,  it  is  said :  "To  justify  an  arrest  by  a  private  person, 
then,  it  should  appear  that  a  felony  had  been  committed, 
and  that  there  was  probable  or  reasonable  ground  to  fairly 
suspect  the  person  to  be  guilty."  In  the  case  of  Burns  v. 
Erhen,  40  N.  Y.,  463,  it  is  said :  "An  arrest  by  a  private  in- 
dividual is  excused  only  where  a  felony  has  in  fact  be«i 
committed,  and  there  was  reasonable  ground  to  suspect 
the  person  arrested,  although,  in  truth,  innocent  of  its 
commission."  To  the  same  effect  is  Carr  v.  State,  43  Ark., 
99.  It  is  quite  apparent  that  the  giving  of  the  instruction 
under  consideration  was  not  error. 

We  have  examined  certain  instructions  requested  by 
plaintiffs  in  error  and  refused  by  the  trial  court,  and  do 
not  think  the  ruling  of  the  trial  court  thereon  was  error 
of  which  complaint  can  be  made.  The  instructions  re- 
quested, while  they  may  be  correct  as  statements  of  the 
law,  are  not  applicable  to  the  issues.  The  instructions 
given  by  the  court  on  its  own  motion  seem  to  have  fairly 
presented  the  issues  involved,  and  the  verdict  seems  to  be 
abundantly  supported  by  the  evidence.  From  a  careful 
examination  of  the  record,  we  are  unable  to  discover  any 
error  prejudicial  to  the  rights  of  plaintiffs  in  error,  and 

it  is  therefore  recommended  that  the  judgment  be  affirmed. 

• 

Hastings  and  Day,  CG.,  concur. 

Affibmbd. 
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Commissioner's  opinion.    Department  No.  2. 

1.  Mortg^ag^e  FoTeclosure:    Offebing  Land  fob  Sale  in  Small  Pabgels: 

Objections:  What  Must  Be  Shown.  In  order  to  set  aside  a  sale 
of  real  estate  made  on  a  judicial  decree,  because  the  land  was  not 
offered  in  the  smallest  governmental  subdivisions,  it  must  be 
made  to  appear  that  the  land  would  have  brought  mor^  if  so  offered 
than  it  did  when  offered  as  a  whole. 

2.  Xortgag^e  Foreclosure:    Land  Sold  in  Small  Pabcels  But  to  High- 

est BmDEB  Pbesent:  ESvidencb.  Where  the  trial  court  finds,  upon 
the  evidence,  that  the  land  was  sold  to  the  highest  bidder  actually 
present  at  the  sale,  such  finding  will  not  be  disturbed  unless  it  is 
clearly  wrong.  ' 

Error  from  the  district  court  for  Franklin  county. 
Tried  below  before  Adams,  J.    Affirmed. 

E.  G.  DaUey,  for  plaintiffs  in  error. 

*  •    ■** 

Albert  R.  Peck,  contra. 

Barnbs,  O. 

On  the  application  of  the  defendant  in  error,  the  dis- 
trict court  for  Franklin  county,  on  the  16th  of  November, 
1900,  confirmed  a  sale  of  real  estate  made  upon  a  decree 
of  foreclosure,  and  from  such  order  of  confirmation  the 
plaintiff  herein  prosecutes  error  to  this  court. 

There  are  but  two  assignments  of  error  argued  in  plain- 
tiff's brief.  The  first  is  that  the  court  erred  in  confirming 
the  sale,  because  the  return  ^^shows  that  the  sheriff  offered 
the  whole  quarter  section  and  sold  the  same  to  the  defend- 
ant in  error,  and  does  not  show  that  it  was  offered  in  any- 
thing less  than  the  whole  quarter  section."  It  is  contended 
that  the  land  described  in  the  order  of  sale  or  decree, 
should  have  been  offered  in  forty  acre  tracts  and  then  in 
eighty  acre  tracts,  and  so  on  until  enough  was  sold  to 
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satisfy  the  amount  due  upon  the  decree.  There  is  no  force 
in  this  objection,  because  the  record  shows  that  the  amount 
of  the  decree  was  f4,622,  a  first  lien  in  favor  of  Leonard 
Everett,  and  f 644,  a  second  lien  in  favor  of  the  Franklin 
County  Bank,  and  the  entire  tract  of  land  described  in  the 
decree  sold  for  only  $4,500.  It  is  not  shown,  nor  is  it 
claimed,  that  if  the  land  had  been  offered  in  forty,  or  in 
eighty  acre  tracts  it  would  have  brought  any  more  than 
it  did  offered  as  a  whole.  It  having  brought  much  less 
than  the  amount  of  the  decree,  certainly  the  plaintiff  in 
error  sustained  no  injury  by  reason  of  the  manner  in  which 
if  was  offered  for  sale,  and  finally  sold. 

The  second  objection  is,  "that  the  land  was  struck  off 
to  the  defendant  in  error  on  a  bid  made  by  him  in  writing 
and  sent  to  the  sheriff  by  mail."  The  evidence  in  this  case 
shows  that  a  bid  was  sent  to  the  sheriff  by  mail  by  tjie  de- 
fendant in  error;  but  it  also  shows  that  the  attorney  for 
the  defendant  in  error  (the  plaintiff  in  the  action  in  which 
the  decree  was  rendered),  was  personally  present  at  the 
sale  and  bid  the  sum  of  f4,500  for  his  client.  The  evidence 
further  shows  that  there  was  competitive  bidding,  and  the 
|4,500  bid  made  by  Mr.  Peck,  the  attorney  for  the  defend- 
ant in  error,  and  on  which  the  land  was  struck  off  to  him, 
was  the  highest  and  best  bid  made  by  any  one  at  the  sala 
There  was  practically  no  conflict  in  the  evidence  offered 
upon  the  objections  to  the  confirmation  of  the  sale,  and 
the  court  having  determined  that  the  sale  was  fairly  con- 
ducted, that  the  land  was  sold  upon  the  bid  of  Mr.  Peck  as 
attorney  for  the  defendant  in  error,  which  was  made 
among  other  bids  at  the  sale,  such  finding  should  not  be 
disturbed.  It  is  further  apparent  that  the  plaintiff  in 
error  sustained  no  injury  whatever  by  the  manner  in  which 
the  sale  was  conducted.  Therefore  the  district  court  was 
right  in  overruling  the  objections  and  confirming  t)ie  sale. 

For  the  reasons  above  stated  we  recommend  that  the 
judgment  and  order  of  the  district  court  be  affirmed* 

Pound  and  Oldham,  00.,  concur. 

Afviricbi, 
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John  F.  Helm,  appellant,  v.  William  Byfield,  appellee. 

Filed  July  22.  1902.    No.  12.061. 

CommiBsloner's  opinion.    Department  No.  2. 

Injunction:    Pleading:     SuFriciENCY.     Pleadings  examined,  and  held 
sufficient  to  support  the  Judgment. 

Appeal  from  the  district  court  for  Red  Willow  county. 
Tried  below  before  Norris,  J.    Affirm'' d. 

W.  R.  Starr,  for  appellant. 

W,  S.  Marian,  contra, 

Oldham,  C. 

On  August  28, 1899,  the  appellant  obtained  a  temporary 
injunction  restraining  the  appellee  from  going  upon  cer- 
tain lands  and  molesting  the  crops  thereon.  This  land 
belonged  to  the  State  University  and  appellant  claimed  to 
be  in  possession  by  virtue  of  a  lease  therefrom.  The  ap- 
pellee answered  and  claimed  the  possession  and  the  right 
thereto  by  virtue  of  a  lease  also  from  the  board  of  regents 
of  the  State  University.  A  trial  was  had  in  the  district 
court  for  Ked  Willow  county,  which  resulted  in  a  judg- 
ment vacating  the  injunction  and  dismissing  the  action. 
Prom  this  judgment  the  plaintiff  below  appealed  to  this 
court. 

After  the  appeal  was  perfected  the  api)ellee  filed  a  mo- 
tion in  this  court  to  quash  the  bill  of  exceptions,  which 
was  sustained.  This  leaves  us  nothing  to  consider  except 
whether  the  pleadings  are  sufficient  to  sustain  the  judg- 
ment. In  this  case  it  will  only  be  necessary  to  examine  the 
answer.  If  it  states  a  defense  the  judgment  must  be  af- 
firmed. This  answer,  after  setting  forth  the  lease  under 
which  the  defendant  claimed,  contains  a  general  denial. 
A  general  denial   is  a   complete  del'ense,   wherefore   we 
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recommend    that   the  judgment   of   the   trial   court   be 
affirmed. 


Ba&nes  and  Pound,  CO.,  concur. 


Affirmed. 


Omaha  Havings  Bank,  appellee,  v.  Jurien  H.  Boonstra 

et  al.,  appellants. 

Fn£D  July  22»  1902.    No.  12,062. 
Commissioner's  opinion.    Department  No.  2. 

Hortg^age  Foreclosure:  Pleading  General  Denial:  Bubden  of  Peoof 
OF  "No  Action  at  Law."  Where,  in  an  action  to  foreclose  a  real 
estate  mortgage,  the  answer  is  a  general  denial,  the  burden  is  on 
the  plaintiff  to  make  a  prima  facie  showing  that  no  action  at  law 
has  been  had  for  the  collection  of  the  debt  or  any  part  thereof. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysor,  J.    Reversed. 

Charles  8.  Lohingier,  for  appellants. 

Crofoot  d  Scott,  contra. 

Oldham,  0. 

This  was  a  suit  to  foreclose  a  real  estate  mortgage.  The 
petition  was  in  the  statutory  form  and  contained  the  al- 
legation  that  "no  action  at  law  has  been  had  for  the  col- 
lection of  the  debt  or  any  part  thereof.*'  Defendant  an- 
swered with  a  general  denial.  Evidently  by  oversight 
plaintiff  neglected  to  introduce  any  proof  tending  to  show 
that  no  action  at  law  had  been  had.  It,  however,  had 
judgment  in  the  court  below  as  prayed  for  in  its  petition 
and  defendant  brings  the  cause  here  on  appeal. 

Under  the  well  established  rules  of  this  court  this  case 
must  be  reversed  for  this  oversight,  and  we  therefore  rec- 
ommend that  this  cause  be  reversed  and  remanded  for  fur- 
ther  proceedings. 

Barnes  and  Pound,  CO.,  concur. 

Beversed  and  remanded. 
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Habyey  Link  v.  Joseph  C.  Reeves,  Administrator  of  the 
Estate  of  Preston  Beeves,  Deceased,  et  al. 

Filed  Jxtlt  22,  1902.    No.  12,063. 

Commissioner's  opinion.    Department  No.  8. 

L  Appeal  and  Error:  Retusino  to  Direct  Veboict:  Not  Assigned  in 
Motion  fob  New  Tbial.  The  action  of  the  trial  court  in  refusing 
to  direct  a  verdict  for  the  defendant  can  not  be  reviewed  unless 
assigned  as  error  in  the  motion  for  a  new  trial. 

2.  Appeal  and  Error:  Confuctino  EjVidence.  This  court  will  not  dis- 
turb a  verdict  resting  on  conflicting  evidence  unless  clearly  wrong. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Baxter,  J.    Affirmed. 

J.  0.  Detuoeiler,  for  plaintiflp  in  error. 

B.  N.  Robertson^  contra. 

DUFFIB,  0. 

This'is  an  action  upon  an  indemnity  bond  given  to  John 
Drexel  as  sheriff  of  Douglas  county.  William  Eaelber  ob- 
tained a  judgment  in  the  district  court  for  said  county 
against  Detlef  Kai,  and  on  July  9,  1894,  caused  execution 
to  be  issued  thereon,  which  the  sheriff  levied  upon  certain 
crops  growing  upon  the  southeast  quarter  of  section  12, 
township  14,  range  11  east.  One  Charles  Kai  made  claim 
of  ownership  to  these  crops  and  the  sheriff  demanded  an 
indemnity  bond  and  plaintiff  secured  and  delivered  to  him 
the  bond  in  suit  in  this  action,  and  thereafter  the  sheriff 
advertised  and  sold  the  property  seized  under  the  execu- 
tion. 'July  19,  1894,  Charles  Kai  brought  suit  against 
the  sheriff  for  a  conversion  of  the  proi)erty,  and  such  pro- 
ceedings were  had  in  said  action  that  judgment  was  en- 
tered against  the  sheriff  for  f  1,065.50.  This  action  was 
appealed  to  the  supreme  court  and  a  supersedeas  bond 
executed  with  Harvey  Link  and  Preston  Reeves  as  sure- 
ties.    The   judgment    was   affirmed.     Charles  Kai  then 
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brought  suit  upon  the  supersedeas  bond  and  recovered 
judgment  against  Drexel  and  Reeves,  one  of  the  sureties 
thereon^  in  the  sum  of  11,561.85,  and  thereafter,  by  agree- 
ment among  the  parties  in  interest,  Drexel  applied  to  the 
satisfaction  of  said  judgment  the  amount  still  remaining 
in  his  hands  from  a  sale  of  the  property  seis^  under  the 
Kaelber  execution,  and  Reeves,  one  of  the  sureties  in  the 
supersedeas  bond,  paid  the  balance  of  said  judgment 
amounting  to  f877.86.  Thereupon  Drexel  assigned  to 
Reeves  the  indemnifying  bond  upon  which  this  action  was 
brought.  Link  is  the  only  party  who  makes  defense  to  the 
action,  and  he  avers  that  he  never  signed  the  bond  in  suit 
and  that  his  name  appearing  thereon  is  a  forgery.  A  ver- 
dict was  returned  in  favor  of  the  plaintiflF,  and  from  a 
judgment  entered  upon  the  verdict  the  defendant  Link  has 
prosecuted  error  to  this  court 

After  the  plaintiff  had  rested  Link  asked  an  instruction 
for  a  verdict  in  his  favor,  which  the  court  refused,  and  this 
is  assigned  as  error.  The  defendant's  motion  for  a  new 
trial  did  not  assign  as  error  the  refusal  of  the  court  to 
direct  a  verdict  for  the  defendant,  and,  upon  the  authority 
of  Albright  v.  Peters,  58  Neb.,  534,  the  question  cannot  now 
be  considered.  In  the  case  above  cited  it  was  said :  "To  re- 
view the  action  of  the  trial  court  in  refusing  to  direct  a 
verdict  for  a  party  the  attention  of  the  trial  court  must 
have  been  challenged  thereto  in  the  motion  for  a  new 
trial.'' 

After  the  summons  in  the  case  of  Kai  v.  Drexel  had  been 
served,  Link  and  Reeves  called  upon  Drexel  for  the  pur- 
pose of  inspecting  the  indemnifying  bond  given  him  by 
Kaelber.  The  sheriff  had  lately  gone  out  of  office  and  his 
papers  had  been  removed  from  the  office  to  a  store  building 
in  the  city  of  Omaha  and  were  in  some  confusion.  After 
considerable  search  he  was  unable  to  find  the  bond,  and  so 
informed  the  parties,  but  told  them,  as  is  now  claimed  by 
Link,  that  one  of  the  sureties  on  the  bond  was  Christian 
Kaelber,  the  father  of  William  Kaelber,  the  judgment  cred- 
itor and  principal  in  the  bond.    Link's  son  was  a  witness 
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on  the  trial,  and  the  defendant  sought  to  prove  by  him  that 
m  the  conversation  above  referred  to  the  sheriff  had  said 
that  Christian  Kaelber  was  one  of  the  sureties  on  the  bond  ! 

in  suit.  This  evidence  was  refused  by  the  court  upon  ob- 
jections made  by  the  plaintiff,  and  this  rule  is  now  as- 
signed as  error. 

The  only  question  in  the  case  is  the  genuineness  of  the 
signature  of  Harvey  Link  to  the  bond  in  suit.  It  is  not 
claimed  that  the  bond  has  been  changed  or  altered  in  any 
manner  since  it  came  into  the  hands  of  the  sheriff,  and  we 
are  at  a  loss  to  understand  how  the  declarations  of  the 
sheriff  as  to  who  were  sureties  upon  the  bond  would  tend 
to  show  whether  the  signature  of  Link  is  his  genuine  sig- 
nature or  a  forgery.  Aside  from  this,  Dr.  Link  himself 
testified  fully  in  relation  to  this  conversation,  as  will  be 
shown  from  the  following  examination : 

Q.  Mr.  Drexel  at  that  time  could  not  find  the  bond? 

A.  No,  sir.    He  said  Christian  Kaelber  was  on  the  bond. 

Q.  He  voluntarily  said  Christian  Kaelber  was  on  the 
bond? 

A.  He  said  Kaelber  was  on  the  bond  too. 

Q.  That  is,  Christian  Kaelber,  the  father  of  William? 

A.  Yes,  sir.    He  says  "old  man  Kaelber  is  on  the  bond." 

Beeves  also  testified  to  the  same  facts : 

Q.  Mr.  Reeves,  did  John  C.  Drexel,  ex-sheriff  of 
Douglas  county,  Nebraska,  ever  at  any  time  tell  you  that 
Christian  Kaelber  was  on  the  indemnifying  bond  that  in- 
demnified the  within  John  C.  Drexel,  sheriff,  in  selling 
Kai*8  crops  in  the  case  of  Kaelber  v.  Kai? 

A.  Yes. 

Q.  At  what  time  was  this  that  John  C.  Drexel  told  you 
this? 

A.  Some  time  during  1898. 

Q.  WTiere  were  you  and  John  C.  Drexel  when  he  told 
you  that  Christian  Kaelber  was  one  of  the  bondsmen  on 
the  said  indemnifying  bond? 

A.  In  the  Drexel  Shoe  Store. 

Prom  this  it  is  apparent  that  the  plaintiff  in  error  had 
29 
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the  benefit  of  the  uncontradicted  evidence  of  both  plaintiff 
and  defendant  detailing  this  conversation,  and  the  error  in 
refusing  to  allow  Link's  son  to  testify  to  this  same  matter, 
if  error  it  was,  could  not  have  been  prejudicial. 

Complaint  is  made  by  the  plaintiff  in  error  that  the 
court  refused  to  allow  the  jury  an  examination  of  the 
signature  purporting  to  be  that  of  Harvey  Link  upon  the 
supersedeas  bond  given  on  the  appeal  of  the  case  of  Kai  v. 
DrexeL  When  Kai  brought  suit  upon  this  supersedeas 
bond  Link  defended  on  the  ground  that  his  signature  to 
that  bond  was  a  forgery.  Reeves  did  not  contest  his  liabil- 
ity. The  plaintiff  in  that  action  consented  that  judgment 
might  go  in  favor  of  Link,  and  the  question  of  his  signature 
being  forged  was  not  submitted  to  the  jury  or  passed  on  by 
the  court  It  is  now  argued  that  from  this  proceeding  it 
^as  judicially  established  that  Link's  signature  to  the 
supersedeas  bond  was  forged  and  that  he  had  a  right  to 
have  that  signature  submitted  to  the  jury  for  comparison 
with  the  signature  of  his  name  upon  the  bond  in  suit  in 
this  action. 

Conceding,  as  we  are  not  prepared  to  do,  that  the  pro- 
ceeding in  the  case  of  Kai  v.  Drexel  judicially  established 
the  fact  that  Link's  signature  to  the  supersedeas  bond  was 
forged,  we  know  of  no  reason  why  it  should  be  submitted 
to  the  jury  in  this  case  for  comparison  with  the  signature 
claimed  to  be  his  on  the  bond  in  suit.  Only  genuine  signa- 
tures, proved  or  admitted  to  be  such,  can  be  submitted  to 
the  jury  for  comparison  with  signatures  claimed  as  a  for- 
gery. Section  344,  Code  of  Civil  Procedure.  The  fact  that 
the  supersedeas  bond  was  given  in  a  matter  connected  in 
some  degree  with  the  facts  out  of  which  the  indemnifying 
bond  in  suit  in  this  case  was  given,  would  not  have  the 
effect  of  changing  the  rule. 

The  bond  sued  on  reads  as  follows :  "Know  all  men  by 
these  presents :  That  William  Kaelber  as  principal,  and 
Harvey  Link  as  surety,  of  the  town  of  Millard,  county  of 
Douglas  and  state  of  Nebraska,  are  held  and  firmly  bound 
unto  John  C.  Drexel,  sheriff,  in  the  penal  sum  of  f  1,000 
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good  and  lawful  money  of  the  United  States,  to  be  paid  to 
the  said  William  Kaelber,  his  executors,  administrators 
or  assigns,'^  etc.  It  will  be  noticed  that  in  one  place  Will- 
iam Kaelber  is  named  as  obligee,  and  it  is  insisted  that 
this  avoids  the  bond  and  that  there  is  no  legal  liability 
thereon.  Numerous  cases  are  cited  to  the  effect  that  the 
same  party  cannot  be  both  obligor  and  obligee  in  a  bond. 
In  the  present  case  there  is  no  doubt  of  the  intent  of  the 
parties  and  their  purpose  in  executing  the  bond.  It  was  to 
indemnify  the  sheriff  because  of  the  levy  made  at  the 
instance  of  William  Kaelber,  the  execution  plaintiff.  The 
mistake  in  naming  Kaelber  as  obligee  is  evident  and  ap- 
parent. In  such  case  the  rule  is  well  established  that 
an  honest  mistake  in  the  name  of  the  obligee,  wherefore 
it  can  not  be  said  that  the  person  actually  intended  has 
been  suflSciently  designated,  does  not  invalidate  the  bond, 
but  such  person  may  recover  under  it  as  real  obligee  upon 
the  mistake  being  shown  to  the  court.  And  for  this  pur- 
pose parol  evidence  may  be  introduced.  4  Am.  &  Eng. 
Ency.  Law  [2d  ed.],  644. 

The  evidence  in  this  case  was  sharply  conflicting.  That 
some  of  the  witnesses  were  mistaken,  and  honestly  mis- 
taken, can  not  be  doubted,  but  it  is  one  of  the  cases  where 
the  verdict  of  the  jury  settled  the  rights  of  the  parties. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 

Note. — ^For  a  former  decision  in  the  above  case  of  a  jurisdictional 
qneation  baaed  upon  service  in  an  action  after  revivor,  and  service  of  a 
summons  in  error  upon  the  attorney  of  record  in  the  trial  court,  see 
63  Neb.,  424,  88  N.  W.  Rep.,  670.~Refobteb. 
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The  DBMPSTEit  Mill  Maisufacturincj  Company  v.  Hilma 

W.  LOFQUIST. 

Filed  July  22,  1902.    No.  12,081. 

Commissioner's  opinion.    Department  No.  3. 

Appeal  and  Error:  Instruction  Withdrawing  Vital  Issue  op  Pact: 
Conflicting  Evidence.  An  instruction,  which  withdraws  from  the 
consideration  of  the  jury  a  vital  issue  of  fact  concerning  which 
there  is  ar  conflict  of  evidence,  is  erroneous. 

Error  from  the  district  court  for  Phelps  county.    Tried 
below  before  Adams,  J.     Reversed. 

Hall  d  Reed,  for  plaintiff  in  error. 

James  I.  Rhea,  contra, 

Ames,  0. 

Andrew  Lofquist  owned  a  farm  which  he  occupied  with 
his  family  as  a  homestead  and  which  was  subject  to  a 
mortgage  for  nearly  its  full  value.  In  the  year  1898  he 
was  indebted  to  the  plaintiff  in  error  and  others  beyond 
his  ability  to  pay.  Early  in  that  year  he  executed  a 
lease  of  his  farm  for  the  then  ensuing  year  to  his  wife, 
the  defendant  in  error,  Hilma  Lofquist  As  rent  for  the 
premises  the  lessee  executed  her  negotiable  note  to  her 
husband,  as  payee,  for  the  sum  of  fSOO,  and  the  note  is 
alleged  to  have  been  disposed  of  in  payment  of  his  debts. 
In  June  of  that  year  the  plaintiff  in  error  recovered  a 
judgment  against  Andrew  and  levied  an  execution  upon 
certain  grains  grown  and  growing  on  the  leased  premises. 
The  wife  brought  this  action  in  replevin  to  recover  the 
property  taken  in  execution.  The  defense  was  that  the 
lease  was  a  fraudulent  device  for  withdrawing  the  pro- 
duce of  the  farm  from  the  reach  of  the  creditors  of  the 
husband.  There  was  the  usual  conflict  of  evidence  aris- 
ing upon  such  an  issue.  At  the  conclusion  of  the  trial 
the  court  of  its  own  motion  gave  to  the  jury  the  following 
instruction : 
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"Gentlemen  of  the  jury,  there  has  been  considerable 
said  in  this  case,  as  to  the  fraudulent  intentions  of  the 
plaintiff  and  her  husband,  in  the  execution  and  delivery 
of  a  certain  lease  to  the  real  estate  upon  which  the  crops 
in  this  controversy  were  grown.  You  are  instructed  that 
it  is  not  necessary  for  you  to  inquire  into  or  determine 
what  motive  actuated  them  in  the  execution  of  said  lease. 
The  possessory  right  under  the  lease  or  the  interest  in 
and  to  the  real  estate  conveyed  by  such  lease  is  not  the 
subject  of  this  action.  It  is  the  ownership  of  the  crops 
grown  upon  said  land  and  which  were  in  existence  at 
the  time  this  action  was  commenced  that  you  are  first 
called  upon  to  determine,  and  you  need  only  consider  the 
lease  in  so  far  as  it  may  aid  you  in  determining  such 
ownership.  And  in  making  up  your  verdict  on  that  ques- 
tion you  should  not  consider  the  question  of  fraudulent 
intent^  to  hinder,  delay,  or  defeat  the  defendant  in  the  col- 
lection of  his  judgment  or  claim  held  against  the  husband, . 
entered  into  such  transaction,  neither  should  vou  consider 
claims  under  the  exemption  laws  of  our  state,  for  neither 
the  question  of  fraud  or  claim  to  exemptions  under  the 
pleadings  and  evidence  enter  into  the  question  as  to  who 
was  the  owner  of  the  crops  levied  upon  at  the  time  this 
action  was  commenced." 

A  verdict  was  returned  and  a  judgment  rendered  for 
the  plaintiff,  which  the  defendant  seeks  to  have  reversed  by 
this  proceeding.  Among  the  errors  assigned  is  the  giving 
of  the  foregoing  instruction.  The  assignment  js  well 
made.  Even  an  unattentive  reading  of  the  instruction 
discloses  that  it  withdrew  from  the  consideration  of  the 
jury  the  vital  issue  in  the  case,  and  was  equivalent  to 
an  instruction  to  return  a  verdict  for  the  plaintiff.  In 
the  condition  of  the  record  the  court  was  not  warranted 
in  so  doing. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

DuFFiB  and  Albert,  CC,  concur. 

Bbversed  and  remanded. 
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HazLBen  v.  Anderson. 

Gabl  a.  Hansbn  v.  Mads  Anderson. 

FiUED  July  22,  1902.   No.  12,087. 

Ck)mmi8sioner'8  opinion.    Department  No.  3. 

Appeal  and  Error:   No  Assignment  as  to  OysBBiTLnfo  Motion  fob  New 
Tbial. 

Error  from  the  district  court  for  Kearney  counly. 
Tried  below  before  Adams,  J.    Affirmed. 

E.  O.  Dailey,  for  plaintiff  in  error. 

J.  L.  McPheeleyy  contra. 

DUFFIB,  O, 

This  is  an  action  of  ejectment  brought  to  recover  pos- 
session of  a  strip  of  ground  which  the  plaintiff  below 
claims  as  a  part  of  the  south  half  of  the  northeast  quarter 
of  section  25,  township  5,  range  14,  in  Kearney  county. 
The  defendant  below  claims  the  strip  as  a  part  of  the 
southeast  quarter  of  the  northwest  quarter  of  said  section 
25,  and  also  claims  to  be  entitled  thereto  because  of  his 
actual  adverse  possession  of  the  strip  for  more  than  ten 
years  prior  to  the  commencement  of  the  action.  A  verdict 
was  returned  in  favor  of  the  plaintiff  in  the  district  court 
and,  judgment  having  been  entered  on  the  verdict,  the 
defendant  has  taken  error  to  this  court. 

No  error  is  assigned  upon  the  order  of  the  court  over- 
ruling the  motion  for  a  new  trial,  and  this,  under  the 
now  settled  rule  of  the  court,  is  fatal  to  a  review  of  the 
other  errors  assigned.  We  have,  however,  looked  into 
the  record  and  are  satisfied  that  there  is  no  reversible 
error  in  the  instructions  of  the  court  and  that  the  verdict 
of  the  jury  finds  support  in  the  evidence. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 


.:.jj 
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Chicago,  Burlington  &  Quincy  Railroad  Company,  ap- 
pellant^ V.  Dundy  County,  Nebraska,  et  al.,  ap- 
pellees. 

Filed  July  22,  1902.    No.  12,095. 
CommlBsloner's  opinion.    Department  No.  2. 

1.  Waters  and  Water  Courses:    Ibbioation:    Bonds  Fob:    Taxation. 

CwntminQB  v,  Hyatt,  54  Neb.,  35,  followed. 

2.  Bonds:     Recital  to   Issue  on   Cebtain   Date:     Not   Conclusive: 

Notice.  While  a  recital  in  bonds  that  they  were  ordered  to  be 
issued  on  a  certain  date  would  be  notice  of  their  invalidity  to  all 
persons  acquiring  them,  if  issued  prior  to  the  time  fixed  by  law, 
the  recital  is  not  conclusive,  but,  if  such  was  the  fact,  it  may  be 
shown  that  they  were  not  ordered  to  be  issued  and  were  not  issued 
until  after  the  expiration  of  the  statutory  period. 

3.  BondSy   Munioipal:     Date  on   Face  Not  Conclusive  as  to  When 

Issued.  The  date  at  which  municipal  bonds  were  issued  is  to  be 
determined  from  the  time  at  which  the  municipality  actually 
parted  with  the  custody  and  control  of  them,  pursuant  to  contract, 
and  not  necessarily  from  the  date  which  they  bear  on  their  faice. 

Appeal  from  the  district  court  for  Dundy  county.    Tried 
below  before  Norris,  J.     Affirmed. 

Gaines,  Kelhy  &  Storey,  for  appellant. 

Frederick  Shepherd,  contra. 

Pound,  C. 

This  suit  was  brought  to  enjoin  the  collection  of  taxes 
for  payment  of  interest  upon  certain  bonds  voted  by 
Haigler  precinct  in  Dundy  county,  and  issued  by  the 
county  commissioners  on  behalf  of  said  precinct,  under 
section  14,  chapter  45,  Compiled  Statutes.  The  bonds  were 
issued  to  aid  the  Haigler  Land  &  Canal  Company  in  con- 
structing certain  irrigation  ditches  in  said  county.  Coun- 
sel have  presented  a  plausible  and  able  argument  to  the 
effect  that  the  tax  is  not  levied  for  a  public  purpose  and 
that  there  is  no  law  in  this  state  authorizing  a  munici- 
pality to  donate  bonds  in  aid  of  irrigation  companies. 
With  one  exception,  which  will  be  noticed  presently,  we 
think  all  the  points  made  by  counsel  under  these  heads 
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are  foreclosed  by  Cummings  v.  Hyatt,  54  Neb.,  35.  The 
language  of  said  section  14,  chapter  45,  differs  not  a  little 
from  that  of  section  1  of  said  chapter,  and  is  such  as 
to  suggest  an  intention  to  limit  its  scope  to  the  internal 
improvements  therein  mentioned.  But  the  bonds  in  ques- 
tion in  CiMnmings  v.  Hyatt  were  issued  under  that  very 
section,  and  the  court  held  that  they  were  authorized 
thereby.  This  decision  has  stood  in  the  books  for  several 
years,  and  we  have  no  doubt  that  bonds  have  been  issued, 
bought,  sold  and  contracted  for  on  the  faith  thereof. 
Under  such  circumstances,  whatever  we  might  do  if  the 
question  were  res  nova,  we  have  no  disposition  to  adopt 
a  contrary  rule.  It  is  suggested  that  this  case  differs  from 
Cummings  v.  Hyatt^  in  that  the  articles  of  incorporation 
of  the  Haigler  Land  &  Canal  Company  contain  certain 
provisions  authorizing  it  to  do  other  business  of  various 
kinds,  in  addition  to  the  construction  and  operation  of 
the  canal,  and  another  provision  which  is  construed  as 
limiting  the  right  to  use  the  canal  to  stockholders  of  the 
corporation.  With  reference  to  the  first  point,  it  is  enough 
to  say  that  the  bonds  were  issued  expressly  to  aid  in  the 
construction  of  the  canal  and  not  in  furtherance  of  the 
general  business  of  the  company.  Promoting  the  con- 
struction and  operation  of  the  canal  was  a  public  pur- 
pose, and  the  money  was  donated  for  that  purpose  only. 
As  to  the  other  point,  the  company  contracted  in  writing 
to  furnish  water  to  all  subscribers  therefor  within  the 
precinct  upon  specified  terms  as  to  price  and  amount,  and 
one  of  the  objects  of  its  incorporation,  as  stated  in  its 
articles,  is  to  convey  and  distribute  water  "to  the  lands 
of  holders  of  the  water  rights  of  said  company."  There 
is  another  provision  giving  the  corporation  general  powers 
of  operating  and  maintaining  ditches  and  canals  for  ir- 
rigation purposes.  Under  these  several  provisions  we  are 
satisfied  that  the  company  had  power  to  contract  to  sup- 
ply water  to  the  public  generally  in  Haigler  precinct,  and 
that  the  furtherance  of  its  canal  in  that  precinct  became 
a  public  enterprise. 
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It  is  contended  further  that  the  bonds  are  invalid  by 
reason  of  a  recital  that  they  were  ordered  to  be  issued 
on  a  date  specified  which  is  prior  to  the  expiration  of  the 
period  fixed  by  law  after  the  election.  Were  this  recital 
true,  and  had  the  bonds  been  issued  prior  to  the  time  so 
fixed,  it  would  be  notice  of  the  invalidity  of  the  bonds 
to  all  persons  acquiring  them.  But  we  do  not  think  the 
recital  is  conclusive,  nor  does  the  case  of  Wilbur  v.  Wyatt^ 
63  Neb.,  261,  88  N.  W.  Rep.,  499,  cited  by  counsel,  require 
ns  so  to  hold.  In  that  case  the  bonds  were  invalid,  and  the 
recital  afforded  notice  of  such  fact.  Here  they  were  valid. 
Although  they  bear  date  October  1,  1891,  and  recite  an 
order  directing  them  to  be  issued  on  October  22,  1891,  the 
parties  have  stipulated  that  they  were  issued  after  the 
delivery  of  a  certain  bond,  which  was  not  executed  till 
December,  1891.  Moreover,  the  order  of  the  county  com- 
missioners directing  that  they  be  delivered  to  the  com- 
pany is  in  the  record,  and  bears  date  February  8,  1892, 
and  there  is  evidence  that  they  did  not  leave  the  control 
of  the  county  commissioners  nor  come  to  the  hands  of  the 
company  till  after  that  date.  The  date  at  which  the  bonds 
were  issued  is  to  be  determined  from  the  time  at  which 
the  municipality  actually  parted  with  the  custody  and 
control  of  them  pursuant  to  contract  and  not  necessarily 
from  the  date  which  they  bear  on  their  face.  School  Dis- 
trict No.  Ji2  of  Pawnee  Count}/  v.  First  National  Bank  of 
XetUa,  19  Neb.,  89 ;  Village  of  Kent  v.  Da/na,  100  Fed.  Rep., 
56,  64.  The  presumption  is  that  the  word  "issue"  in  the 
statute  is  used  in  its  ordinary  acceptation,  and  the  sense 
it  usually  bears  as  shown  by  dictionaries  in  common  use 
is  "to  send  out,  to  put  into  circulation,  to  deliver  for  use." 
There  can  be  no  reason  for  any  other  construction  of  the 
word  issue  in  this  connection.  The  bonds  being  valid,  the 
recital  in  question  of  itself  can  not  invalidate  them. 

We  therefore  recommend  that  the  decree  of  the  district 
court  be  affirmed. 

Barnbb  and  Oldham,  GC,  concur. 

Affibmed. 


■  t 
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John  B.  Hillbbs,  appellee,  v.  George  O.  Yeiser,  appel- 
lant^ ET  AL. 

Filed  July  22,  1902.    No.  12,107. 

Ck)mmissloner's  opinion.    Department  No.  3. 

Taxation:    Fobeclosube  of  Lien. 

Appeal  from  the  district  court  for  Webster  county. 
Tried  below  before  Adams,  J,  •  Affirmed. 

John  0.  Yeiser,  for  appellant. 

George  B.  Chaney^  contra. 

Ames,  G. 

This  is  an  appeal  from  a  decree  of  foreclosure  and  sale 
to  satisfy  a  tax  lien  upon  real  estate.  The  point  urged 
is  that  the  evidence  is  insufficient  to  support  the  decree. 
The  evidence  is  somewhat  scant,  but  there  seems  to  be 
no  real  question  about  the  existence  and^  validity  of  the 
lien,  which  is  for  a  small  amount,  and  a  part  of  which 
seems  to  have  been  paid  since  the  judgment.  Upon  the 
whole  record  we  think  the  evidence  suffices  to  uphold  the 
decree  of  the  district  court,  and  w^  recommend  that  it  be 
affirmed. 

DuFFiB  and  Albert,  GG.,  concur. 

'  Affirmed. 

Opinion  on  rehearing  follows. 


John  B.  Hillers,  appellee,  v.  George  O.  Yeisbb,  appht 

lant^  et  au 

Filed  Febbuabt  17,  1903.    No.  12,107. 

Commissioner's  opinion.    Department  No.  2. 

Appeal  and  Error:   Admission  and  Exclusion  of  EvmENCE  oir  Affkal. 
Action  of  the  trial  court  in  admitting  and  excluding  evldenoe 
not  be  reviewed  upon  appeal. 
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Beheabing  of  case  reported  ante^  page  394. 

Appeal  from  the  district  court  for  Webster  county. 
Tried  below  before  Adams,  J.  Judgment  below  re- 
affirmed. 

John  0.  Teiser^  for  appellant. 

George  R.  Chaney,  contra. 

Oldham,  C. 

The  former  opinion  in  this  case  was  written  by  Ames, 
C,  and  may  be  found  reported  ante,  page  394,  and  in  91 
N.  W.  Rep.,  1126.  The  only  question  presented  is  that  the 
evidence  is  not  sufficient  to  support  the  Judgment.  We  have 
examined  the  bill  of  exceptions  and  are  satisfied  that  the 
conclusion  of  the  learned  commissioner  at  the  former  hear- 
ing was  right.  While  there  might  have  been  some  ques- 
tion as  to  whether  a  sufficient  foundation  was  laid  for  the 
admission  of  the  tax  deed  and  tax  certificates,  yet  this 
is  a  question  that  we  can  not  review  upon  appeal.  If 
appellant  relied  upon  any  objection  to  the  action  of  the 
trial  court  in  admitting  or  excluding  evidence  he  should 
have  filed  a  motion  for  a  new  trial  and  brought  the  case 
here  on  error. 

It  is  therefore  recommended  that  the  former  opinion 
be  adhered  to  and  the  judgment  of  the  district  court  be 
affirmed. 

Barnes  and  Pound,  CO.,  concur. 

FOBMER  OPINION  OF  AFFIRMANCE  ADHERED  TO. 

Second  opinion  on  rehearing  follows. 
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John  B.  Hillehs,  appellee,  v.  George  O.  Yeiser,  appel- 
lant, ET  AL. 

Filed  Septembeb  17, 1903.    No.  12,107. 

Commissioner's  opinion.    Department  No.  1. 

Taxation:  Foreclosure  of  Liek:  EvmENCE:  SuFFioisiircT.  Evidence 
examined,  and  held  insufficient  to  sustain  the  Judgment  of  the 
district  court. 

Second  Rehearing  of  case  reported  ante^  page  394. 

Appeal  from  the  district  court  for  Webster  county. 
Tried  below  before  Adams,  J.    Judgment  helow  reversed. 

John  0.  Yeiser  J  for  appellant 

George  R.  Chaney,  contra. 

Oldham,  0. 

This  case  has  been  twice  before  this  court  {Ante, 
page  394,  91  N.  W.  Rep.,  1126,  and  93  N.  W.  Rep., 
989.)  While  the  question  of  the  suflSciency  of  the 
testimony  to  sustain  the  judgment  was  raised,  oor 
attention  was  never  particularly  called  to  the  exact  state 
of  the  record,  as  to  the  total  want  of  any  evidence  to  show 
the  amount  paid  either  by  plaintiflf  or  his  assignee,  for 
the  tax  certificates  on  which  the  action  to  foreclose  was 
based.  The  plaintiflf  at  the  trial  introduced  the  evidence 
of  the  purchaser  of  the  tax-sale  certificates,  who  testified 
that  he  was  the  purchaser,  and  that  he  assigned  the  cer- 
tificates for  a  valuable  consideration  to  the  plaintiff  in 
this  action,  and  afterwards  procured  a  tax  deed  on  the 
certificate  and  assigned  that  to  the  plaintiflf.  A  paper 
purporting  to  be  a  tax  deed  executed  by  the  county  ti^as- 
urer  was  introduced  on  plaintiff's  behalf.  This  paper, 
however,  merely  described  the  lots,  and  does  not  recite 
any  consideration  as  having  been  paid  for  them.  This 
was  all  the  evidence  introduced  tending  to  show  th( 
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amount  due  plaintiff  on  his  tax  liens.  It  is,  therefore, 
apparent  that  there  is  a  total  want  of  testimony  in  the 
record  to  show  the  amount  of  defendant's  indebtedness, 
and  as  his  answer  was  a  general  denial,  evidence  of  this 
nature  is  necessary  to  sustain  a  decree. 

It  is  therefore  recommended  that  the  former  judgment 
of  this  court  be  vacated,  and  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

Hastings  and  Ames,  CO.,  concur. 

The  former  judgment  of  this  court  is  vacated,  and  the 
judgment  of  the  district  court  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Judgment  bblow  resvebsed. 


A.  B.  Alpirn  v.  M.  I.  Goodman  et  al. 

Filed  July  22,  1902.    No.  12,109. 

Commiasioner's  opinion.    Department  No.  1. 

1.  Attachment:  Dischabob  of,  by  Finding  and  Judgment.  A  finding 
and  Judgment  for  defendant  ipso  facto  discharges  an  attachment. 

S.  Attachment:  Question  or  Ownership  Litigated  Without  Objec- 
tion: Subsequent  Objection  to  Jubisdiction  Too  Late.  Where 
one  of  several  defendants  denies  separately  plaintiff's  allegations 
and  claims  in  his  answer  sole  ownership  of  attached  property,  and 
plaintiff  traverses  the  claim  of  ownership  and  that  question  is 
litigated  in  both  county  court  and  on  appeal  in  district  court, 
without  objection,  it  is  too  late  after  final  Judgment  in  favor  of 
that  defendant  to  assert  that  the  district  court  was  without 
Jurisdiction  to  determine  ownership  of  the  property  in  that  action. 

EliBOS  from  tiie  district  court  for  Donglas  county. 
Tried  below  before  Slabaugh,  J.    Afftrmed. 

L.  D.  Holmes,  for  plaintiff  in  error. 

Crane,  Crane  d  Erwin  and  J.  J.  Boucher,  contra 
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Hastings,  0. 

The  plaintiff  complains  of  error  of  the  district  court: 
1st — In  finding  that  the  car-load  of  junk,  attached  in  this 
case,  was  the  property  of  M.  I.  Goodman,  for  that  such 
finding  was  contrary  to  law  and  against  the  clear  weight 
of  evidence;  2d — In  that  there  was  no  jurisdiction  in 
the  case,  there  having  been  no  judgment  for  or  against 
Goodman  in  the  county  court  from  which  he  could  appeal; 
3d — Error  in  discharging  the  attachment  without  any 
issue  thereon  having  been  made;  4th — The  finding  that 
the  sale  of  the  property  by  Kremenchuck  &  Co.  was 
in  good  faith,  is  not  supported  by  the  evidence ;  5th — Error 
in  rendering  judgment  for  costs  in  favor  of  M.  I.  Goodman 
and  also  in  favor  of  M.  Kahlman;  6th — Error  in  making 
and  finding  in  reference  to  the  attached  property  because 
no  issue  was  raised  upon  it  by  motion  in  Uie  district  court; 
7th — Error  in  making  any  finding  as  to  the  attached 
property  with  no  motion,  supported  by  affidavit,  to  dis- 
charge attachment;  8th — Error  in  overruling  motion  for 
new  trial. 

Of  these  errors  only  two  are  urged  in  plaintiff's  brief; 
that  the  district  court  was  without  jurisdiction  with  ref- 
erence to  Goodman,  there  having  been  no  judgment  against 
him  in  county  court  from  which  he  could  appeal;  and, 
second,  that  there  had  been  no  motion  made  to  discharge 
the  attachment,  and  none  was  submitted  to  the  court 
before  final  judgment.  So  far  as  this  last  point  is  con- 
cerned it  seems  entirely  immaterial ;  judgment  was,  by  the 
district  court,  rendered  in  favor  of  the  defendant,  Good- 
man. Such  a  judgment  ipso  facto  discharged  the  attach- 
ment Code  of  Civil  Procedure,  section  227 ;  Clap  v.  Bell, 
4  Mass.,  99;  Johnson  v.  Edson^  2  Aik.  [Vt],  299;  Ranft 
V,  Young y  21  Nev.,  401 ;  Loveland  v.  Mining  Company,  76 
Cal.,  562 ;  Huydam  v.  Huggeford^  40  Mass.,  465.  The  entry 
of  an  express  order  discharging  the  attachment  as  to 
M.  I.  Goodman  did  not  serve  any  more  effectuaHj  to  do 
away  with  it  than  did  merely  the  general  finding  and 
judgment  in  his  favor. 
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In  the  county  court  a  finding  was  made  in  favor  of 
M.  I.  Goodman  but  no  judgment  of  dismissal  entered. 
That  court,  however,  found  that  the  car-load  of  junk  was 
the  property  of  Kremenchuck  &  Co.,  and  was  rightfully 
attached,  and  ordered  it  sold.  This  was  done  in  despite 
of  Goodman's  answer,  which  not  only  denied  his  liability 
for  the  debt  sued  on,  but  expressly  claimed  ownership  of 
the  property.  Judgment  was  entered  against  Kremen- 
chuck &  Co.,  A.  P.  Kremenchuck  and  M.  K.  Kahlman 
without  any  mention  of  the  defendant,  M.  I.  Goodman. 
Kahlman  and  Goodman  each  appealed, — Goodman,  from 
80  much  of  the  judgment  as  sustained  the  attachment  and 
ordered  the  property  sold,  and  Kahlman,  from  the  judg- 
ment for  a  recovery  against  him.  On  the  appeal  the  action 
was  tried  on  a  petition  copied  from  that  of  the  county 
court,  resulting,  as  above  stated,  in  a  judgment  against 
Kremenchuck  &  Co.,  and  a  finding  in  favor  of  M.  I.  Good- 
man and  Kahlman,  and  that  the  property  attached  be- 
longed to  M.  I.  Goodman,  a  dismissal  as  to  them,  and  an 
order  for  the  restoration  to  Goodman  of  the  property. 

It  is  now  insisted  that  the  general  finding  in  favor  of 
M.  I.  Goodman  as  to  the  indebtedness  and  the  finding  that 
the  property  attached  was  not  his  but  Kremenchuck  & 
Co.'s,  and  the  ordering  of  it  sold  by  the  county  court,  did 
not  constitute  a  final  judgment  as  against  Goodman,  nor 
one  from  which  he  could  appeal.  It  is  therefore  claimed 
that  the  district  court  had  no  jurisdiction  as  to  him,  and 
that  its  finding  and  judgment  in  his  favor  as  to  the  owner- 
ship of  the  property  was  erroneous  because  without  juris- 
diction. 

Plaintiff  commenced  his  action  against  all  of  the  de- 
fendants, including  M.  I.  Goodman,  and  procured  the 
property  to  be  attached  as  the  property  of  the  defendants. 
Croodman'8  answer  put  In  issue  his  indebtedness  and  as- 
serted his  'ownership  of  the  junk  as  has  been  said.  The 
latter  issue  the  county  court  determined  against  Good- 
man. He  appealed  to  the  district  court.  Both  questions 
were  there  again  litigated  without  objection  by  plaintiff. 
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This  time  the  court  found  for  Goodman  on  both  of  them. 
Final  judgment  of  dismissal  was  entered  and  it  was 
ordered  that  the  property  be  restored  to  him. 

In  Ranft  v.  Youngs  21  Nev.,  401,  under  a  statute  almost 
identical  with  ours  as  to  the  effect  of  judgment  for  de- 
fondant  in  an  attachment  case,  a  denial  of  an  application, 
i(iade  after  judgment  for  defendant,  to  discharge  an  at- 
tachment, and  a  holding  that  it  was  still  in  force  pending 
a  motion  for  a  new  trial,  was  held  void  and  unappealable. 
It  is  held  that  the  general  property  remains  in  defendant 
By  judgment  in  his  favor  the  attachment  is  ipso  facto 
dissolved.  If  the  sheriff  detains  the  property  he  must 
answer  in  trover. 

In  Kimhro  v.  Clwrhy  17  Neb.,  403,  the  wife  of  a  defend- 
ant intervened  and  set  up  ownership  of  attached  lands. 
Judgment  was  entered  for  plaintiff  and  the  land  ordered 
sold  without  any  express  adjudication  as  to  the  wife's  title 
A  creditors'  bill  was  then  brought  to  enforce  the  lien  of  the 
judgment,  and  when  the  wife  again  set  up  her  title,  it 
was  claimed  to  have  been  adjudicated  against  her  in  the 
attachment  case.  It  was  held  that  ownership  of  the  prop- 
erty by  a  third  person  was  in  no  way  in  question  in  the 
attachment  case,  was  not  expressly  adjudicated  upon,  and 
was  unaffected  by  the  procedings  in  that  case. 

In  Jackm(m  v.  Anderson,  33  Ark.,  414,  a  judgment 
directing  a  return  of  property  to  a  defendant  in  attach- 
ment on  a  finding  in  his  favor  was  affirmed. 

In  Berry  v.  Callahan,  15  Ky.  Law  Rep.,  539,  on  judg- 
ment for  one  defendant  in  attachment,  where  his  claim 
to  be  sole  owner  of  the  property  was  denied,  it  was  held 
that  the  issue  so  raised  should  be  determined  before  the 
property  should  be  returned  to  him.  The  case  seems  not 
to  be  reported  in  full. 

In  this  case  the  property  had  been  taken  from  Goodman. 
It  was  in  the  officer's  hands.  The  question  of  Goodman's 
sole  ownership  was  raised  by  the  terms  of  the  petition, 
as  well  as  by  his  answer.  It  would  seem  that  so  far  as 
the  question  of  ownership  could  be  settled  between  theae 
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parties  is  was  done.  Doubtless  Goodman  on  a  final  judg- 
ment in  his  favor  was  remitted  to  the  same  position  with 
regard  to  this  property  which  he  had  before  the'writ  issued.  ' 
As  between  him  and  the  attaching  officer,  he  no  doubt  had 
the  same  rights  as  any  third  person  from  whose  posses- 
sion proi)erty  had  been  taken  in  the  action.  It  does  not 
seem,  however,  that  where  the  question  of  ownership  has 
been,  as  between  him  and  the  attaching  creditor,  volun- 
tarily submitted  by  both  parties  to  the  county  court,  that 
its  determination  was  without  effect.  The  voluntary  sub- 
noission  of  this  question  by  both  parties  rendered  its 
adjudication  binding  upon  both  of  them  as  against  each 
other.  The  fact  that  Goodman  was  not  bound  to  claim 
ownership,  nor  plaintiff  to  litigate  it  in  this  action,  would 
not  prevent  its  determination  from  being  final  as  between 
them,  where  in  fact  they  did  litigate  it  without  objection. 
If  the  county  court^s  action  was,  as  between  plaintiff  and 
Goodman,  a  valid  determination  of  the  ownership  of  the. 
junk  because  of  the  voluntary  submission  of  that  question 
to  that  court,  a  right  of  appeal  remained  to  Goodman  as 
to  that  question  and  jurisdiction  attached  in  the  district 
court  to  pass  upon  it.  This  was  done  again  without  objec- 
tion by  plaintiff  until  after  the  adverse  decision. 

It  is  recommended  that  plaintiff's  claims  of  ecror  in 
discharging  an  attachment  after  judgment  for  defendant, 
and  also  in  the  court^s  assuming  to  decide  as  to  the  owner- 
ship of  the  attached  property  on  the  part  of  the  dismissed 
defendant,  where  the  question  had  been  submitted  without 
objection  by  either  party,  be  overruled  and  the  judgment 
of  the  district  court  affirmed. 

Day  and  Kibkpateick,  CO.,  concur. 

Affirmed. 
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Feane  a.  Ehnnbdt,  appbllant,  v.  GhabIiES  G.  Pabmeilb, 

APPBILLDB. 

FiLBD  JuLT  22,  1902.    No.  12,112. 

Commissioner's  opinion.    Department  No.  3. 

Oontracts:  Speoifxo  Pebfobmancb:  Pleading.  Petition  asking  spedflc 
performance  of  a  contract  for  the  sale  of  real  estate  examined, 
and  held  subject  to  demurrer. 

Apphal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Estbllb,  J.    Affirmed. 

George  A.  Magney,  for  appellant 

Byron  Olwrk  and  (7.  A,  RawlSy  contra. 

DUFFIB,  G. 

This  action  was  commenced  in  the  district  court  for 
Douglas  county  to  compel  specific  performance  of  a  con- 
tract for  the  sale  of  certain  real  estate.  A  demurrer  was 
interx>osed  to  the  petition^  and  sustained,  and  the  case  is 
brought  here  on  appeal. 

The  question  at  issue  is,  whether  the  letters  set  out  in 
full  below,  constitute  a  contract  such  as  can  be  enforced 
by  a  court  of  equity : 

"Plattsmouth,  Nbb.,  •6-18, 1900. 
^^F.  A.  Kennedy^  Esq.,  Omaha. 

"Dear  Sib:  In  reply  to  your  letter  of  June  16,  will 
take  1600  for  lot  24,  B.  1,  Y  and  H  addition;  one-third 
cash;  balance  6  per  cent  annual  interest;  time  to  suit 
purchaser. 

"Yours  truly,  GHABiiBS  G.  Pabmma** 

To  this  the  plaintifF  replied : 

"Omaha,  Nbb.,  June  20, 1900. 
^^ Charles  G.  Parmele,  Plattsmouth ,  Neh. 

"Dbab  Sib  :  Yours  of  the  18th  received.  I  find  that  the 
lot  that  pleased  me  is  lot  No.  1,  block  1 — the  N.  E.  comer 
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of  block.  When  I  first  looked  at  the  map  I  got  the  idea 
that  it  was  lot  24  of  block  1.  I  do  not  feel  as  though  I 
should  pay  f  600  for  it  as  I  much  prefer  to  put  the  money 
in  a  house.  I  thought  of  giving  $500.  Mr.  Kierstead  is 
anxious  for  me  to  get  that  corner  and  put  up  a  little  home. 
I  believe  that  my  taking  that  corner  will  start  a  healthy 
sale  of  the  lots  in  your  block.  It  will  be  pretty  lonesome 
as  it  is  and  I  will  feel  a  personal  interest  in  getting  a 
few  neighbors  of  an  agreeable  kind.  Mr.  Kierstead  in- 
formed me  at  the  board  meeting  last  night  that  a  sewer 
is  to  be  ^ut  down  on*  20th  street  this  year;  that  the 
ordinance  was  in  course  of  preparation  now.  I  hope  you 
can  see  your  way  clear  to  let  me  have  lot  1  for  $500.  I 
believe  I  would  take  it  at  that  figure. 

'TTours  truly,  P^  A.  Kennedy.'' 

To  the  above  letter  the  defendant,  Parmele,  replied  as 
follows : 

"Plattsmouth,  Neb.,  June  26,  1900. 
^^F.  A.  Kennedy  J  Esq.,  Omaha. 

"Dbab  Sib:  In  reply  to  your  letter  of  June  19,  will 
sell  lot  1,  block  1,  Y.  and  H.,  for  $500.  Will  be  in  Omaha 
in  a  few  days  and  will  call  and  see  you  if  you  will  let  me 
know  where  I  can  find  you. 

'TTours  truly,  Chablbs  C.  Parmele." 

To  thiB  Kennedy  replied  as  follows : 

"Omaha,  Neb.,  June  30,  1900. 
^'Charles  C.  Pa/rmele,  Plattsmowthy  Neb. 

"Dbak  Sir:  Thinking  you  have  abandoned  your  in- 
tended visit  I  write  you.  Yours  of  26th  in  which  you  say 
you  will  sell  me  lot  1,  block  1,  Yates  and  Hemples'  addi- 
ion,  for  $500,  is  satisfactory  to  me. 

'This  is  of  course  with  the  understanding  that  the  lot 

Fill  be  turned  over  to  me  clear,  and  that  you  will  furnish 

ne  with  an  abstract  of  the  property.    I  will  pay  you  $50 

iown  and  $50  per  month  at  6  i)er  cent.     That  would  be 

nost  convenient  for  me. 

"Or  I  will  pay  you  $200  down  and  $100  for  five,  eight 
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and  ten  months  at  6  per  cent.    I  would  like  to  get  this 
matter  closed  up  and  off  my  mind  as  soon  as  I  can. 

"Yours,  F.  A.  Kennedy." 

Parmele's  letter  of  June  18  refers  to  lot  24  and  not  to 
lot  1,  and  can  not,  therefore,  be  considered  as  any  part 
of  the  negotiations  for  the  sale  of  lot  1.  The  only  proposi- 
tion made  by  Parmele  in  relation  to  the  sale  of  lot  1  i« 
contained  in  his  letter  of  June  26,  in  which  he  offers  the 
lot  for  f 500.  This,  on  its  face,  contemplates  a  cash  pay- 
ment of  the  whole  consideration,  and  nowhere  in  the  cor- 
respondence is  that  offer  accepted  by  Kennedy*  The  plain- 
tiff, however,  insists  that  Parmele's  letter  of  June  18, 
relating  to  the  times  of  payment,  ought  to  be  considered 
as  fixing  the  terms  of  payment  of  the  |500  consideration 
for  which  lot  1  was  offered.  While  we  can  not  agree  to 
this  construction  of  the  correspondence,  we  do  not  think 
that  the  plaintiff  would  be  aided  should  we  accept  that 
theory.  By  the  letter  of  June  18  the  terms  of  payment 
were  fixed  as  follows:  "one-third  cash,  balance  six  per 
cent,  annual  interest;  time  to  suit  purchaser."  The  temis 
proposed  in  Kennedy's  letter  of  June  30,  under  which  he 
claims  to  have  accepted  the  proposition  made  by  Parmele 
in  his  letter  of  June  26,  are  as  follows :  "I  will  pay  you 
|50  down  and  $50  per  month  at  six  per  cent.  Or  I  niU 
pay  you  $200  down  and  flOO  for  five,  eiglit,  and  ten 
months  at  six  per  cent."  Saying  nothing  about  an  abstract 
of  title  being  made  a  condition  of  the  sale,  it  will  be  seen 
that  the  terms  of  payment  proposed  do  not  comply  with 
the  terms  deiiianded  by  Parmele  in  his  letter  of  the  18th 
of  June.  The  $200  cash  payment  is  more  than  one-third 
of  the  purchase  price,  and,  while  the  vendor  does  not 
usually  object  to  the  payment  of  cash,  there  may  be  cir- 
cumstances under  which  he  might  not  be  ixilling  to  accept 
a  greater  cash  payment  than  that  proposed.  That  he 
has  a  right  to  make  such  terms  as  he  sees  fit,  can  not  be 
denied,  and  these  terms  can  not  be  modified  in  any  manner 
by  the  court.  To  do  so  would  not  be  to  enforce  a  con- 
tract entered  into  between  the  parties  but  to  make  a 
new  contract  for  them. 
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John  A.  Dob  bt  al.  v.  United  States  op  America  for  the 
Use  and  Benefit  of  the  Book  Island  Lumber  & 
Manufacturing  Company  et  al. 

Filed  July  22, 1902.    No.  12,130. 
Commissioner's  opinion.    Department  No.  1. 

Trial:  iNSTBUcrriONS  Misstatii^g  Amount  Sued  Fob:  Othebs  Stating 
It  Cobbectlt:  Verdict  Cobbect.  Where  the  correct  amount  sued 
for  is  repeatedly  stated  in  a  lengthy  set  of  instructions,  one  that 
the  Jury  should  under  certain  circumstances  find  for  the  plaintiff 
in  "the  full  amount  sued  for,  to  wit:  |2,969.20  with  interest,"  etc., 
is  not  prejudicial  error,  though  the  full  amount  sued  for  was 
only  11,384.20  and  interest,  where  the  verdict  is  expressly  for  the 
latter  amount  and  certain  interest  which  is  expressly  computed 
and  stated  in  the  verdict 

■ 

Appbal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Estellb,  J.    Affirmed. 

T.  W.  Blackburn^  for  plaintiflfs  in  error. 

Bartlett,  Dundy  &  Martin  and  Richard  8.  Horton, 
contra. 

Hashngs,  C. 

The  error  argued  in  the  briefs  in  this  case  is  the  giving 
o*  an  instruction  in  which  the  court  told  the  jury  that 
i  they  found  certain  allegations  of  the  plaintiff,  which 
1  \A  been  denied,  were  true,  and  did  not  find  in  favor  of 
t  e  defendant,  O.  J.  King,  on  his  counter-claim,  they 
«  onld  return  a  verdict  for  the  plaintiff  "for  the  full 
«  QOimt  sued  for,  to  wit :  |2,969.20  with  interest  from  the 
1  fOk  day  of  August^  1897,  up  to  the  first  day  of  October, 
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The  district  court  was  right  in  sustaining  the  demurrer 
and  we  recommend  that  the  order  appealed  from  be 
affirmed. 

Ames  and  Albert,  CC,  concur. 

Affirmed. 
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1900/'  "The  full  amount  sued  for,"  in  fact,  as  the  jury 
had  been  previously  told,  was  $1,384.20  and  interest  The 
jury  returned  a  verdict  as  follows:  "We,  the  jury  duly 
impaneled  and  sworn  to  try  the  issue  joined  between  the 
said  parties,  do  find  for  the  said  plaintiff  and  against 
defendants,  Orlando  J.  King,  John  A.  Doe  and  Albert  C 
Foster,  and  assess  its  damages  in  the  sum  of  dollars 
1,384.20  and  interest  at  7  per  cent,  to  October  1, 1900. 
301.87 


1,686.07" 

This  amount  was  in  accordance  with  the  prayer  of  the 
petition.  O.  J.  King  set  up  a  counter-claim  sufficient  to 
overcome  this,  and  to  entitle  him  to  a  judgment  of  f  711. 
The  defendants.  Doe  and  Poster,  were  sureties  ui)on  a  bond 
of  King  as  contractor,  and  were  liable  as  sureties  on  his 
behalf  for  the  amount  actually  due.  The  evidence  has 
not  been  preserved  and  all  there  is  before  us  are  the  in 
structions  of  the  court,  which  are  voluminous,  the  plead- 
ings, and  the  verdict. 

The  plaintiflf's  claim  was  for  materials  alleged  to  have 
been  used  in  the  construction  of  a  post-office  building  for 
the  United  States  at  Salina,  Kansas;  the  original  amount 
of  the  account  was  as  stated  by  the  court  in  the  instruc- 
tion quoted,  but  payments  to  the  amount  of  fl,585  are 
admitted  in  plaintiff's  petition,  and  judgment  for  only 
$1,384.20  and  interest  was  demanded;  the  jury  had  been 
so  told  in  the  instructions;  the  defendant,  King,  admitted 
his  contract  with  the  United  States  government,  admitted 
the  contract  with  plaintiff,  and  the  furnishing  of  material 
for  such  construction,  but  alleged  a  failure  on  plaintiff's 
part  to  comply  with  its  contract  in  the  matter  of  time, 
and  by  reason  of  such  failure  his  damage  in  the  sum  of 
|1,193 ;  alleged  further  an  expense  of  f  100  in  the  procure- 
ment of  material  for  building  and  a  large  expense  in  work- 
ing over  and  putting  in  proper  condition  the  material 
which  plaintiff  had  furnished,,  and  that  the  payments 
made  ^^'ere  more  than  the  value  of*  the  material  he  had 
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nsed;  the  sureties  answered  alleging  compliance  with  his 
contract  on  the  part  of  King  and  denying  plaintiflE^s  alle- 
gations. As  above  stated,  the  sole  error  relied  upon  is 
the  misstatement  by  the  court  in  his  instruction  of  the 
amount  claimed;  a  similar  misstatement  occups  in  one 
other  place  in  th«  instructions,  but  was  in  immediate 
proximity  to  a. statement  that  payments  of  f  1,585  were 
admitted  and  that  the  judgment  deman(Jed  was  f  1,384.20. 
The  jury  was  told,  under  certain  circumstances,  to  find 
"the  full  amount  sued  for  to  wit:  |2,969.20."  This  in- 
struction was  evidently  accepted  in  its  proper  and  in- 
tended meaning.  We  do  not  think  that  this  error  in  mis- 
stating the  amount  misled  or  deceived  the  jury,  or  that  it 
furnishes  any  good  ground  for  sending  this  case  back  for 
another  trial.  The  record  discloses  that  the  hearing  began 
on  November  15,  and  proceeded  on  the  16th,  19th,  20th  and 
2l8t,  when  the  jury  was  instructed.  The  amount  and  form 
of  the  verdict  seem  to  show  that  during  this  time  the  jury, 
at  least,  had  learned  how  much  the  action  was  for. 

The  petition  in  error  complains  only  of  the  fourth  in- 
struction, and  of  the  overruling  of  the  motion  for  a  new 
trial.  The  motion  for  a  new  trial  contained  forty-three 
assignments  of  error,  and  consequently  a  reference  to  it 
points  out  no  special  error.  The  only  error  which  can 
be  considered  here  is  the  giving  of  this  fourth  instruction. 
As  this  verdict  i»  for  the  actual  amount  prayed  in  the 
petition  and  interest  thereon,  it  seems  clear  that  the  jury 
meant  to  disregard  the  counter-claim,  and  to  find  in  favor 
of  the'  plaintiff's  denied  allegations.  The  trial  court^s 
summary  of  the  pleading  is  clear  and  full,  filling  some 
ten  pages  of  the  record,  and  repeatedly  refers  to  the  cor- 
rect amount  and  to  the  payments  which  had  been  made. 

It  is  recommended  that  the  judgment  of  the  district 
eoort  be  affirmed. 

Day  and  Ejbkpatbiok,  CG.,  concur. 

Affirmed. 
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James  H.  McIntosh,  appellee,  v.  The  City  op  Omaha, 

appellant. 

Filed  July  22,  1902.    No.  12,138. 

Commissioner's  opinion.    Department  No.  2. 

Pleading:  Denial  on  "Information  and  Belief."  To  authorize  the 
denial  of  an  allegation  in  a  petition,  a  want  of  belief  is  sufficient, 
and  it  is  not  improper  to  accompany  the  denial  with  a  statement 
that  the  party  making  it  has  no  knowledge  or  information  on 
which  to  form  a  belief. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysor,  J.     Reversed. 

James  H.  Adams  and  Charles  E.  Morgan,  for  appellant 

James  H.  Mcintosh^  contra^ 

A  denial  in  a  pleading  because  the  defendant  is  not 
sufficiently  informed  is  not  authorized  by  the  Code,  is 
insufficient,  and  amounts  to  an  admission  of  the  allega- 
tion to  which  it  relates.  Swinburne  v.  Stockwell,  58  How. 
Pp.  [N.  Y.],  312;  Stickney  v.  Hanrahan,  63  Pac.  Rep. 
[Idaho],  189. 

A  mere  demand  of  proof  because  the  defendant  is 
not  sufficiently  informed  presents  no  issue  for  trial. 
National  lAfe  Ins.  Co.  v.  ilartm,  57  Neb.,  350;  First 
National  Bank  of  Chicago  v.  Stoll^  57  Neb.,  758. 

The  defendant,  having  the  means  of  information  at 
hand,  will  not  be  permitted  to  deny  the  fact  because  he 
is  insufficiently^  informed.  Oakes  v.  Ziemer,  61  Neb.,  6; 
Mills  V.  Town  of  Jefferson.^  20  Wis.,  54;  Qoodell  f?. 
Blumer,  41  Wis.,  436 ;  Wallace  x\  Bacon,  86  Fed.  Rep.,  553; 
Mulally  V.  Toivnsend,  119  Cal.,  47. 

Denial  because  of  lack  of  information  is  not  aided  by 
the  subsequent  allegation  denying  every  allegation  in  the 
petition  contained  except  as  therein  admitted  to  be  true. 
Ph4Bn4x  Ins.  Co.  v.  Meier ^  28  Neb.,  124 ;  Oray  v.  Elblingf 
35  Neb.,  278. 
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This  was  an  action  to  enjoin  the  collection  of  a  special 
assessment  for  curbing  and  paving  taxes  levied  on  cer- 
tain lots  situated  in  the  city  of  Omaha.  The  petition 
alleged,  among  other  things,  that  the  plaintiff  was  the 
owner  of  the  lots  described  in  the  petition.  Defendant 
answered  the  petition  with  reference  to  the  ownership  of 
the  lots  as  follows :  "As  to  whether  plaintiff  is  the  o^Tier 
of  the  proi)erty  set  forth  in  the  petition  defendant  is  not 
sufficiently  informed  and  therefore  denies  the  same."  On 
issues  thus  joined  plaintiff  had  judgment  in  the  court 
below  as  prayed  for  in  his  petition,  and  the  defendant 
city  brings  the  cause  to  this  court  on  appeal. 

Only  one  question  is  called  to  our  attention  in  the  brjef 
.  of  appellant  and  that  is  that  no  evidence  was  introduced 
in  the  court  below  tending  to  prove  plaintiff's  ownership 
of  the  lots  described  in  the  petition.  Plaintiff  admits 
that  no  evidence  was  introduced  in  the  court  below  tending 
to  show  his  ownership  of  the  lots  in  controversy,  but 
claims  that  defendant's  answer,  above  set  out,  is  an 
evasive  answer  and  raises  no  issue  of  ownership  and  should 
be  treated  as  a  sham  and  as  an  admission  of  the  allega- 
tions in  the  petition  with  reference  to  the  ownership  of 
the  lots.  No  attack  was  made  on  this  answer  either  by 
motion  or  demurrer  in  the  court  below,  but  instead  a  reply 
was  filled  and  the  cause  proceeded  to  trial  without  any 
objection  to  the  terms  of  the  answer;  consequently  the 
liberal  rule  which  applies  to  the  construction  of  a  plead- 
ing when  attacked  for  the  first  time  in  this  court  must  be 
invoked  in  the  case  at  bar. 

Appellee  contends  that  the  answer  of  defendant  is  not 
a  denial  because  it  is  only  based  on  "information  and 
belief/'  and,  second,  because  the  question  of  ownership 
of  the  lots  could  be  ascertained  from  the  records  of 
DooglaB  county,  and  that  where  absolute  knowledge  of 
a  fact  in  issue  is  within  the  reach  of  a  pleader  he  will  not 
be  permitted  to  deny  such  fact  on  "information  and  be- 
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lief."  In  support  of  this  latter  proposition  nnmerous 
authorities  are  cited  including  the  recent  decision  of  this 
court  in  the  case  of  Oakes  v.  Ziemer,  61  Neb.,  6. 

If  plaintiff  had  alleged  in  his  petition  that  he  was  the 
owner  of  the  lots  in  controversy  by  deed  of  record  in 
Douglas  county,  then  we  think  his  contention  would  be 
well  founded;  for  Oakes  v.  Ziemer^  supra^  established  the 
rule  in  this  state  that  a  denial  of  a  matter  of  public  record 
within  the  reach  of  the  pleader  on  information  and  belief 
is  not  a  ^^fuU  answer,"  and  we  have  no  disposition  to 
recede  from  anything  that  was  said  in  that  case.  But  in 
the  case  at  bar  plaintiff  did  not  allege  that  he  was  an 
owner  of  record  of  the  lots  in  controversy,  and  it  would 
be  useless  to  urge  that  the  records  of  a  county  are  the 
only  proof  of  all  the  land  titles  within  the  county.  For 
aught  we  know  from  plaintiff's  petition  he  might  be  the 
owner  of  the  lots  by  adverse  possession,  or  as  the  grantee 
in  an  unrecorded  deed,  or  as  heir  under  a  will  probated  in 
a  foreign  state.  Because  there  was  nothing  in  the  plead- 
ing that  disclosed  plaintiff's  claim  of  a  record  ownership 
of  the  lands  we  do  not  think  that  this  case  falls  within 
the  rule  announced  in  Oakes  v.  Ziemer^  supra. 

Maxwell,  in  his  work  on  Code  Pleading,  page  386,  says : 
"All  that  the  Code  requires  of  a  pleader  is  good  faith — 
that  he  shall  state  the  facts  as  he  believes  them  to  be; 
therefore,  if  a  defendant  has  no  knowledge  or  information 
on  which  to  form  a  belief  of  the  truth  of  the  facts  stated 
in  the  petition,  he  may  deny  the  same,  and,  if  he  see  fit, 
may  accompany  the  denial  with  a  statement  of  his  want 
of  knowledge.  That  is,  that  the  defendant  has  no  knowl- 
edge or  information  whereon  to  form  a  belief  as  to  the 
matters  stated  in  the  petition,  and  therefore  denies  the 
same.  If,  however,  the  defense  is  of  such  a  nature  that 
it  is  apparent  that  he  could  ascertain  the  truth  in  regard 
to  the  charge  made  in  the  petition,  as  where  the  facts  are 
in  a  public  record,  this  form  of  denial  is  not  available. 
If  permitted  to  remain  in  the  answer,  however,  the  allega- 
tions will  be  sufficient  to  constitute  a  deniaL'^    This  doc- 
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trine  is  supported  by  the  supreme  court  of  Ohio  in  State 
V.  Commissioners  of  Hancock  County,  11  Ohio  St.,  183, 
in  which  the  rule  is  announced  that  "To  authorize  a 
denial  of  an  allegation  in  a  petition,  a  want  of  belief  is 
sufficient,  and  it  is  not  improper  to  accompany  the  denial 
with  a  statement  that  the  party  making  it  has  no  knowl- 
edge or  information  on  which  to  form  a  belief."  This 
view  is  also  sanctioned  in  Boone,  Code  Pleading,  sec- 
tion 62. 

We  are  therefore  of  the  opinion  that  the  allegation  of 
defendant's  answer  is  sufficient  to  put  plaintiff's  title  in 
issue,  and  as  it  is  conceded  that  no  evidence  was  intro- 
duced in  the  court  below  to  support  the  allegations  of 
plaintiff's  ownership  of  the  lots  in  controversy  we  recom- 
mend that  the  judgment  of  the  district  court  be  reversed 
and  this  cause  remanded  for  further  proceedings. 

Barnes  and  Pound,  CO.,  concur. 

Bbvbbseb)  and  bemandbd. 
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/.  E.  Smith,  Ed.  Falloon,  S.  P.  Davidson  and  Reavis  d 
Reavis,  for  plaintiffs  in  error, 

F.  Martin  and  (?•  CHllespie,  contra. 

DUFFIB,  O. 

This  case  was  argued  and  submitted  with  the  case 
entitled  Thomas  v.  The  National  Christian  Associa^ 
tion,  63  Neb.,  585,  in  which  an  opinion  was  filed  January 
8,  1902.  Both  cases  involved  the  same  questions  and  it 
was  the  intention  of  the  author  of  the  opinion  filed  to 
cover  both  cases.  Through  inadvertence  the  judgment  in 
the  case  of  Thomas  v.  The  Ncftional  Christia/n  Association 
was  alone  affirmed,  and  we  now  recommend  that  the  judg- 
ment in  this  case  be  affirmed  for  the  reasons*  given  in  that 
case. 

Albert  and  Amissj,  CO.,  concur. 

Affibmbd. 


CBtABLBS  A.  STITZER,  APPELLANT,  V.  JOHN  B.  WmTTAKBR, 

Trustee  for  Minor  Heirs,  bt  al.,  appellees. 

Filed  Septembeb  18, 1902.    No.  11,644. 
Ck>mmiB8ioner'8  opinion.     Department  No.  2 

1.  Trusts:    Trustee  Mat  Do  What  Court  Wouu)  Order  Doi^k.   A  trus- 

tee may  do,  without  a  decree  or  order  of  court,  that  w\ilch  the 
court  would  order  or  decree  him  to  do  on  a  showing  made. 

2.  Trusts:    Power  of  Trustee  to  Settle  Claim  Before  It  Beoohes  a 

Lien.  In  order  to  obviate  costs  and  expense,  the  trustee  may  dis- 
pense with  all  matters  of  form  or  procedure  and  settle  a  claim 
which  is  about  to  be  made  a  lien  upon  the  trust  estate  before  it 
is  Judicially  established  as  such. 

8.  Mortgage  Foreclosure:  Trusts:  Note  and  Mortgage  Given  bt  Tbius- 
tee:  Deficienct  Against  Tri;st  Estate.  Where  the  trustee  gave 
a  note,  secured  by  mortgage  on  a  portion  of  the  trust  property, 
in  settlement  of  such  a  claim,  promising  that  the  note  should  be 
paid  in  full,  and  suit  to  foreclose  such  mortgage  was  begun  prior 
to  the  act  of  1897,  the  trust  estate  may  be  held  for  any  deficiency 
accruing  on  sale  of  the  mortgaged  property. 
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4.  TniBts:  Note  and  Mobtoage  of  Trustee  Given  to  Settle  Juboment 
AND  Pbevent  Cost  and  Expense:  Ck)NsiDEHATioN :  AuTHOBrrr  of 
Trubtds.  a  creditor  of  the  settlor  of  a  trust  prior  to  its  creation 
afterwards  obtained  three  Judgments  against  him.  Creditor's  suit 
was  brought  on  one  and  proceeded  to  decree.  The  trustee  paid 
the  amount  of  the  decree,  but  when  such' decree  was  satisfied,  the 
two  Judgments  not  set  up  in  the  suit  were  entered  of  record  as 
merged  therein  and  satisfied.  Afterwards,  to  prevent  further  pro- 
ceedings, cost  and  expense,  the  trustee  gave  a  note  and  mortgage 
in  settlement  of  the  Judgment  remaining  unsatisfied  of  record, 
which  did  not  exceed  the  amount  still  actually  due  the  creditor. 
Held,  That  there  was  sufficient  consideration  therefor  and  that 
such  course  on  the  part  of  the  trustee  was  proper  and  within  his 
authority. 

Appeal  from  the  district  court  for  Merrick  county. 
Tried  below  before  Grimison,  J.  Reversed  with  directions. 

J.  W.  Sparks,  for  appellant. 

W.  R.  Watson  and  W.  H.  C.  Rice,  contra. 

Pound,  C. 

The  transactions  involved  in  this  cause  are  so  confused 
and  the  several  ecords  in  evidence  are  so  unintelligently 
copied  in  the  bill  of  exceptions  that  we  have  found  it  diffi- 
cult to  reach  a  conclusion.  As  we  understand  them,  the 
facts  of  the  case  are,  in  substance,  these :  Prior  to  1891, 
the  plaintiff,  Stitzer,  had  sold  a  building  to  one  Morgan 
li.  Wright,  and  had  taken  three  notes  in  payment.  On 
April  1,  1891,  said  Wright  conveyed  all  his  real  property 
to  the  defendant,  Whittaker,  as  trustee  for  Wright's  four 
minor  children.  On  April  6,  1892,  Stitzer  recovered  a 
judgment  against  Wright  in  county  court  upon  one  of  the 
notes,  a  transcript  whereof  wa«  duly  filed  with  the  clerk 
of  the  district  court  on  April  7.  He  had  already  recov- 
ered two  judgments  before  a  justice  of  the  peace  on  August 
18,  1891,  upon  the  other  two  notes,  and  had  filed  a  tran- 
script of  each  judgment  in  the  district  court.  On  May 
10,  1892,  he  began  a  creditor's  suit  against  Whittaker 
and  the  beneficiaries  in  the  deed  of  trust  to  set  aside  said 
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conveyance  and  subject  the  land  to  the  payment  of  the 
judgment  obtained  in  the  county  court,  no.  mention  being 
made  in  the  pleadings  of  the  other  judgments.  Slit^r 
had  already  levied  an  execution  pursuant  to  the  judg- 
ments in  justice's  court  upon  certain  personal  property 
claimed  by  one  Katharine  Vaughn,  and  Vaughn  seems 
to  have  brought  an  action  of  replevin  to  recover  the  prop- 
erty levied  on,  in  which  action  the  administrator  of 
Margaret  T.  Wright,  deceased,  wife  of  Morgan  L.  Wright, 
intervened  and  successfully  claimed  the  property.  This 
cause  was  taken  to  the  supreme  court  where  the  judgment 
was  affirmed.  Vaughn  v.  C rites,  44  Neb.^  812.  We  infer 
that  t'^r*  creditor's  suit  was  brought  while  the  action  of 
replevin  was  pending,  at  a  time  when  it  was  expected  that 
the  judgments  in  justice's  court  would  be  made  out  of  the 
personal  property,  and  hence  was  based  on  the  judgment 
in  the  county  court  only.  On  May  11,  1892,  Whittaker, 
as  trustee,  petitioned  the  district  court  for  authority  to 
mortgage  the  property  in  order  to  raise  money  to  pay 
creditors  of  the  trust  estate.  This  petition  was  prosecuted 
to  final  decree  and  leave  was  granted  as  prayed  for  on 
Februarv  14,  1893.  The  decree  authorized  Whittaker  to 
raise  the  sum  of  $1,484.65  by  mortgage  upon  terms  set 
forth  therein  for  the  purpose  of  paying  debts.  Nothing 
was  done  under  this  decree  for  the  reason,  probably,  that 
at  that  time  it  was  impossible  to  raise  money  by  mortgage 
upon  city  property.  Afterwards  on  June  6,  1894,  final 
decree  was  rendered  in  the  creditor's  suit  finding  that 
the  judgment  described  in  the  petition  was  a  lien  on  the 
property  conveyed  by  the.  trust  deed  and  ordering  that 
this  property  be  sold  to  satisfy  the  judgment  unless  the 
same  was  paid  within  sixty  days.  On  July  27,  1894,  the 
defendant,  Whittaker,  paid  the  amount  of  said  decree  and 
costs  into  court  and  the  decree  was  satisfied  of  record. 
Instead,  however,  of  satisfying  and  cancelling  of  record 
the  judgment  of  the  county  court  upon  which  the  decree 
was  founded,  an  entry  was  made  upon  the  judgment  rec- 
ord to  the  effect  that  the  two  judgments  in  justice's  court 
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were  merged  in  the  decree  and  satisfied  by  payment  of 
the  amount  found  due  therein  and  they  were  discharged 
accordingly.  The  judgment  rendered  by  the  county  court 
remained  of  record  unsatisfied.  On  October  5, 1895,  Whit- 
taker as  trustee  executed  and  delivered  to  Stitzer  his  note 
for  f311.75,  and  in  order  to  secure  said  note  executed  and 
delivered  a  mortgage  upon  a  portion  of  the  property 
named  in  the  trust  deed;  The  mortgage  recites  the  decree 
of  February  14,  1893,  authorizing  Whittaker  to  mortgage 
the  property  to  pay  debts,  and  that  said  sum  due  Stitzer 
is  a  debt  for  which  the  estate  is  liable,  and  also  contains 
a  recital  that  it  is  necessary  in  the  judgment  of  the  trus- 
tee "to  mortgage  the  above  described  real  estate,  the  same 
forming  a  part  of  said  trust  estiite,  in  order  to  prevent  the 
said  estate  from  being  sacrificed  at  forced  judicial  sale." 
The  note  remaining  unpaid  at  maturity,  suit  was  brought 
to  foreclose  the  mortgage,  decree  of  foreclosure  was  duly 
rendered  therein,  the  i)roperty  sold  and  the  sale  confirmed. 
A  deficiency  remained  after  applying  the  proceeds  upon 
the  decree  and  motion  was  made  for  deficiency  judgment. 
On  account  of  the  confused  state  of  the  records  and  the 
difficulties  involved  in  passing  upon  the  application,  the 
district  court  very  properly  denied  the  motion  but  gave 
the  plaintiff  leave  to  bring  an  action  for  the  deficiency. 
This  action  was  brought  accordingly.  In  his  petition  the 
plaintiff  alleges  the  recovery  of  the  judgment  in  the  county 
court  on  April  6,  1892,  the  filing  of  the  transcript  and 
return  of  execution  unsatisfied,  the  execution  of  the  trust 
deed  by  Wright  at  the  time  when  he  was  indebted  upon 
the  notes  which  form  the  basis  of  said  judgment,  the 
institution  of  the  creditor's  suit,  the  petition  by  Whit- 
taker for  leave  to  mortgage  the  trust  property  to  pay  debts 
and  the  decree  accordingly,  the  execution  of  the  note  and 
mortgage  above  described,  the  decree  of  foreclosure,  sale 
and  confirmation,  and  the  deficiency  accruing  thereon. 
It  IB  alleged  that  the  note  and  mortgage  were  executed 
pursuant  to  the  decree  of  February  14,  1893,  authoriz- 
ing Whittaker  to  mortgage  the  trust  property  to  pay  debts, 
31 
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No  debt  or  claim,  however,  is  alleged  in  the  petition  other 
than  the  judgment  recovered  in  the  county  court  The 
defendants  answer,  admitting  the  execution  of  the  trust 
deed,  admitting  the  recovery  of  the  judgment  by  Stitzer 
on  April  6,  1892,  filing  of  transcript,  issuance  and  return 
of  execution  thereon,  admitting  the  creditor's  suit,  the 
petition  of  the  trustee  for  leave  to  mortgage  and  the  de- 
cree thereon,  and  the  execution  of  the  note  and  mortgage 
to  Stitzer.  They  allege  that  Stitzer  accepted  the  mort- 
gage in  full  satisfaction  of  the  judgment  set  forth  in  the 
petition,  interest  and  costs,  that  his  claim  was  fully  paid 
by  Whittaker  as  trustee  on  July  27,  1894,  and  that  there 
was  no  authority  or  consideration  for  the  execution  of 
the  mortgage.  The  court  found  generally  for  the  defend- 
ants and  this  appeal  is  prosecuted  from  a  decree  pursuant 
to  such  finding. 

It  will  be  seen  that  the  pleadings  in  this  case,  the  en- 
tries on  the  judgment  records,  the  record  in  the  creditor's 
suit  and  the  recitals  of  the  mortgage  executed  by  Whit- 
taker are  very  much  at  variance  with  one  another.    The 
plaintiflE's  petition  indicates  and  the  answers  seem  fairly 
to  admit  that  the  mortgage  was  given  in  settlement  of  the 
judgment  rendered  in  the  county  court.    That  judgment 
remained  on  record  unsatisfied  in  October,  1895,  when  the 
note  and  mortgage  were  executed,  and  was  canceled  of  rec- 
ord immediately  thereafter.    On  the  other  hand  the  decree 
in  the  creditor's  suit,  which  suit,  as  the  pleadings  therein 
clearly  disclose,  was  based  solely  upon  the  county  court 
judgment,  had  been  satisfied  almost  a  year  previously  in 
July,  1894.     It  is  obvious  that  Stitzer  would  not  have 
taken  a  mortgage  on  part  of  the  trust  estate  for  f311  in 
lieu  of  a  lien  upon  the  whole  for  $330  already  in  judg- 
ment and  immediately  enforceable,  and  it  is  equally  clear 
that  Whittaker  did  not  intend  to  pay  one  claim  twice. 
The  mortgage  recites  that  it  wan  made  to  avoid  forced 
judicial  sale,  and  Whittaker  expressly  testifies  that  he 
gave  the  note  to  prevent  another  such  proceeding  as  the 
one  resulting  in  the  judgment  he  had  paid  and  satisfied. 
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The  county  court  judgment  did  not  amount,  as  a  com- 
putation will  show,  to  the  sum  found  due  in  the  decree 
in  the  creditor's  suit,  but  did  amount  to  the  sum  put  in 
the  note  and  secured  by  the  mortgage.  On  the  other 
hand  the  judgments  in  justice's  court  amounted  at  the 
time  of  the  decree  in  the  creditor's  suit  to  but  a  trifle  more 
than  the  amount  found  due  therein.  .  The  only  explanation 
is  that  the  parties  in  some  way  became  confused  as  to 
the  basis  of  the  creditor's  suit  and  in  endeavoring  to  set- 
tle the  matter  without  expense  reckoned  the  amounts  due 
on  the  justice's  judgments,  placed  that  amount  in  the 
decree  in  the  creditor's  suit,  and  caused  the  entries  to  be 
made  merging  those  judgments  in  that  decree  and  satis- 
fying them  by  payment  thereof.  This  left  the  judgment 
in  the  county  court  still  unsatisfied  and  the  parties  seem 
to  have  supposed  that  by  giving  the  note  and  mortgage 
they  were  settling  that  judgment  in  order  to  prevent  an- 
other creditor's  suit  and  further  expensive  proceedings. 
There  were  two  claims,  one  on  the  judgments  in  justice's 
court,  and  the  other  on  the  judgment  in  county  court,  and 
it  is  very  clear  from  Whittaker's  own  testimony  that  he 
intended  to  pay  one  and  settle  the  other.  Stitzer  testifies 
Whittaker  told  him  that  in  the  tl^en  condition  of  the 
estate  he  did  not  like  to  have  the  remaining  claim  go  as 
the  other  had  gone  on  account  of  the  low  prices  of  prop- 
erty, and  that  he  would  like  to  give  security  and  obtain 
more  time  in  which  to  raise  the  money  and  pay  the  claim. 
Whittaker  testifies  that  when  he  gave  the  mortgage  Stitzer 
claimed  he  had  a  lien  against  the  estate  which  was  still 
unpaid ;  that  he  intended  to  pay  one  claim  and  settle  one, 
but  does  not  know  what  the  claims  were  composed  of  nor 
which  was  settled  and  which  paid. 

The  case  seems  to  have  been  decided  upon  the  theory 
that  unless  the  judgment  rendered  by  the  county  court 
was  the  consideration  of  the  note  and  mortgage,  plain- 
tiflTs  claim  must  fail.  If  such  were  the  case  we  should  be 
disposed  to  agree  with  the  conclusion  of  the  trial  court. 
The  parties  probably  understood  that  they  were  settling 
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that  judgment  and  intended  the  note  and  mortgage  to 
cover  the  amount  thereof  and  satisfy  the  judgment  still 
remaining  of  record.  The  fact  that  the  entry  on  the  judg- 
ment rerord  discharging  the  judgment  in  the  county  court 
bears  the  same  date  as  the  mortgage,  taken  in  connection 
with  the  recitals  of  the  instrument  itself,  makes  this  very 
plain.  But  that  judgment  was  the  basis  of  the  decree  in 
the  creditor's  suit  and  in  strictness  had  already  been  set- 
tled by  satisfaction  of  such  decree.  We  cannot  think, 
however,  that  the  plaintiff  ought  to  be  deprived  of  the 
moneys  justly  due  him  because  of  the  confusion  which  has 
attended  the  attempts  to  satisfy  these  three  judgments. 
The  parties  intended  to  settle  them  all,  arid  so  long  as 
they  so  intended  and  there  were  valid  and  subsisting 
judgments  to  settle,  we  cannot  see  how  any  rights  were 
lost  by  the  mistake  in  identifying  the  judgment  which  was 
merged  in  the  decree  in  the  creditor's  suit.  So  long  as 
an  indebtedness  remained  for  which  the  trust  estate  was 
liable  there  was  ample  consideration  for  a  note  and  mort- 
gage not  exceeding  that  amount.  Defendants  have  the 
burden  of  proving  that  there  was  no  consideration,  and 
have  not  sustained  it. 

It  is  claimed  on  behalf  of  appellees  that  the  trustee  had 
no  power  or  authority  to  give  a  mortgage  for  the  satis- 
faction of  the  judgments  rendered  in  justice's  court  be- 
cause executions  had  not  been  issued  and  returned  un- 
satisfied upon  those  judgments,  nor  had  they  been  ad- 
judged liens  upon  the  trust  property  in  a  creditor's  suit. 
But  we  do  not  think  that  was  necessary  under  the  circum- 
stances of  this  case.  It  had  already  been  adjudged  in  one 
creditor's  suit  that  the  conveyance  to  the  trustee  was 
voidable  as  to  Stitzer's  claims.  There  could  be  no  reason 
to  think  that  another  creditor's  suit  could  result  other- 
wise than  in  another  decree  for  sale  of  the  trust  property. 
On  a  previous  occasion,  the  court  had  granted  leave  to 
mortgage  for  payment  of  claims  against  the  property. 
The  proper  course  was  for  the  trustee  to  settle  the  mat- 
ter with  as  little  expense  as  possible.     He  testifies  ex- 
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ppessly,  and  it  is  recited  in  the  mortgage,  that  his  purpose 
was  to  prevent  forced  sale  of  the  property  at  suit  of  cred- 
itors. A  trustee  has  a  reasonable  discretion  in  cases  of 
this  kind.  It  is  well  settled  that  he  may  do  that  without 
a  decree  or  order  of  court  which  the  court  would  order 
or  decree  him  to  do  on  a  showing  made.  2  Perry,  Trusts, 
section  476;  2  Beach,  Trusts  and  Trustees,  section  428. 
WTiether  or  not  the  decree  rendered  two  years  before  on 
Whittaker's  petition  was  sufficient  authority  for  this 
mortgage  we  need  not  decide,  because  we  feel  satisfied 
that  it  was  entirely  proper  for  him  to  avoid  the  costs  and 
expense  of  a  suit  to  enforce  payment  of  a  judgment  still 
unsatisfied,  by  giving  the  note  and  mortgage  in  satisfac- 
tion  thereof.  Such  course  was  obviously  for  the  best  in- 
terests of  his  trust,  and  any  court  of  equity  would  have 
authorized  it  on  proper  showing  and  will  ratify  it  after 
it  has  been  done.  "Trustees  may  waive  all  matters  of 
mere  form  which  saved  circuity,  trouble,  and  exi)ense.'' 
2  Perry,  Trusts,  section  476.  In  Bath  v.  Bradford,  2  Ves. 
8r.  [Eng.],  590,  Lord  Hardwicke  said:  "One  thing  is 
plain;  that  all  these  creditors  might  have  joined  in  a  bill 
for  satisfaction  of  their  debts  j  ♦  ♦  •  Then  the  court 
must  have  decreed  for  the  raising,  by  mortgage  probably 
as  this  is  a  great  estate  •  •  ♦  and  the  moment  that 
mortgage  was  made,  the  money,  it  is  clear,  must  have  car- 
ried interest.  Then  how  is  the  defendant  Mr.  Newport 
or  his  estate  prejudiced  by  what  has  been  done?  It  has 
prevented  the  sale  or  mortgage  of  that  estate,  and  saved 
the  expense  of  all  those  separate  bills.  •  ♦  ♦  It  was 
objected,  that  though  the  court  would  certainly  upon  bills 
brought  by  the  creditors  have  decreed  by  raising  the 
money  by  mortgage  or  sale,  yet  the  trustees  could  not  have 
done  it  by  joining  with  the  person  w^ho  had  this  particular 
chattel  interest.  But  I  am  of  opinion  that  the  trustees 
might;  for  they  are  not  to  wait  for  a  decree  of  this  court 
for  the  raising  the  money ;  which  would  oblige  every  per- 
son to  come  here ;  whereas,  they  might  do  it  without  that, 
and  therefore  it  has  been  common  for  trustees  to  do  it 
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fairly  by  Bale  or  mortgage,  and  this  court,  if  it  came  be- 
fore them  af terw'^ard,  has  always  supported  it." 

There  is  no  evidence  to  show  that  the  mortgage  was 
taken  in  full  satisfaction  of  Stitzer's  claim.  He  testifies 
expressly  that  he  entered  into  the  settlement  relying  on 
the  trustee's  promise  that  it  would  be  paid  in  full,  and  of 
course  the  burden  is  upon  the  defendants  to  maintain  their 
allegation  that  the  mortgage  was  accepted  in  complete 
settlement.  It  is  asserted,  however,  that  a  trustee  has  no 
power  to  obligate  the  trust  estate  by  promissory  note  and 
therefore  that  the  estate  cannot  be  liable  for  a  deficiency, 
since  judgment  therefor  may  be  rendered  only  where  there 
is  a  liability  at  law.  It  is  undoubtedly  the  rule  at  law  that 
trustees  cannot  bind  the  estates  they  have  in  charge  by 
any  note  which  they  attempt  to  issue  in  their  representa- 
tive capacity.  The  law  knows  nothing  of  the  cestui  que 
trust  and  holds  the  trustee  i)ersonally  liable  on  any  note 
or  bill  he  executes,  even  though  he  stipulates  in  the  paper 
that  he  is  acting  as  trustee.  Forster  v.  Fuller j  6  Mass.,  58; 
Conner  v.  Clark,  12  Cal.,  168;  Hills  v.  Banister ,  8  Cow. 
[N.  Y.],  32.  But  although  the  trustee  was  personally 
liable  at  law,  even  where  the  consideration  accrued  to  the 
estate,  he  could  claim  reimbursement  in  his  accounts  and 
be  allowed  the  amount  for  which  he  had  been  held.  Poole 
V.  Wilkinson,  42  Ga.,  539.  Instead  of  pursuing  the  trustee 
at  law,  however,  the  holder  of  the  instrument  might  pro- 
ceed in  equity  to  subject  the  trust  estate  to  the  payment 
of  the  claim  for  which  it  was  liable.  2  Perry,  Trusts, 
section  874 ;  22  Ency.  PI.  &  Pr.,  176.  It  is  manifest  that 
the  objection  urged  by  the  appellee  is  founded  on  difficul- 
ties arising  out  of  the  old  separation  of  law  and  equity 
jurisdiction.  Under  the  Code  where  the  court  has  the 
power  to  administer  legal  and  equitable  relief  in  the  same 
action,  it  can  make  very  little  difference  whether  the  trus- 
tee is  held  personally  and  then  permitted  to  reimburse 
himself  out  of  the  trust  estate  or  the  proceeding  is  held 
analogous  to  the  suit  in  equity  to  enforce  the  claim  against 
the  estate  directly.    Accordingly  in  Gaudy  v.  Babbitt,  56 
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Ga.,  640,  the  court  says  very  aptly:  "On  principle,  it  is 
difficult  to  say  why  a  trustee  who  can  contract  a  debt  at 
all,  can  not  do  so  by  note.  Why  should  there  be  a  capacity 
to  make  a  verbal  promise  and  not  a  written  one?"  But 
we  need  not  go  into  that  question  because  it  seems  clear 
that  this  suit,  to  which  the  beneficiaries  are  made  parties 
and  in  which  they  have  appeared  and  answered,  may  be 
treated  as  a  suit  in  equity  to  enforce  the  claim  against 
the  trust  estate;  and  even  if  we  held  the  deficiency  could 
be  recovered  only  where  an  action  would  be  maintainable 
at  law,  as  the  trustee  could  be  held  personally  and  could 
thereafter  reimburse  himself  from  the  trust  estate  with 
the  approval  of  a  court  of  equity,  the  courts  of  this  state 
which  administer  both  law  and  equity  in  one  action  need 
not  resort  to  any  circuitous  proceeding  but  can  attain  the 
result  which  would  be  inevitable  on  either  theory  by 
directing  that  the  deficiency  upon  the  note  be  paid  by  the 
trustee  out  of  the  funds  of  the  trust  in  his  hands.  We  do 
not  think  it  material  to  decide  whether  the  note  and  mort- 
gage were  given  in  settlement  of  the  judgments  in  justice's 
court  or  of  the  judgment  rendered  by  the  county  court. 
The  parties  intended  to  settle  both.  After  the  amount 
found  due  in  the  creditor's  suit  had  been  paid  and  applied 
erroneously  upon  one,  the  other  remained  due.  If  that 
error  had  been  rectified  and  the  money  applied  where  it 
should  have  been,  the  judgments  in  justice's  court  would 
still  have  remained  due.  The  parties  made  application 
of  payments  in  such  way  as  to  leave  the  county  court 
judgment  unsatisfied  and  undertook  to  settle  that  judg- 
ment. The  estate. was  liable  for  it  and  it  was  only  a  ques- 
tion of  time  and  expense  until  it  could  be  forced  to  pay. 
We  recommend  that  the  judgment  be  reversed  and  the 
cause  remanded  with  directions  to  enter  a  judgment 
against  the  defendant,  Whittaker,  as  trustee,  for  the 
amount  claimed. 

Babnes  and  Oldham,  CO.,  concur. 

Reversed  and  remanded  with  directions  to  enter  a  judg- 
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ment  against  the  defendant,  Whittaker^  as  trustee,  for  the 

amount  claimed. 

Reversed  with  dirbctigns. 


Charles  Broadway  Rouss  v.  Jacob  Goldgrabhr. 

FUJED  September  18,  1902.   No.  11,834. 

Ck>inini88iozier's  opinion.    Department  No.  2. 

Eridence:  Pabol,  to  Vast  a  Written  Receipt:  Contbaots.  Where 
neither  fraud  nor  mistake  is  alleged,  parol  evidence  to  contradict 
or  vary  a  written  receipt  must  be  clear  and  unequiyocal. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  CJornish,  J.    Reversed. 

Mockett  &  Polk,  for  plaintiff  in  error. 

W.  T.  Stevens,  contra. 

Pound,  C. 

Goldgraber  sued  Rouss  on  three  causes  of  action,  for 
commissions  on  the  sale  of  a  stock  of  goods,  for  wages  as 
an  employee  of  the  defendant,  and  for  moneys  paid  out 
and  expended  to  the  use  of  the  defendant  at  his  request. 
The  defendant  pleaded,  among  other  things,  a  written  re- 
lease and  discharge  whereby  plaintiff,  in  consideration  of 
a  sale  made  by  defendant  at  his  request,  released  defend- 
ant "from  all  claims,  accounts  and  demands"  which  he 
had  against  the  latter  to  that  date  and  acknowledged  full 
satisfaction  thereof.  If  we  assume,  as  did  the  trial  court, 
that  this  is  a  mere  receipt,  and  not  a  contract,  and  conse- 
quently that  it  is  open  to  impeachment  or  variation  by 
parol,  still  we  think  the  proof  by  which  plaintiff  is  to  sus- 
tain the  allegations  of  his  reply  that  the  matters  sued 
for  were  not  within  the  purview  of  the  receipt,  as  in- 
tended by  the  parties,  and  that  he  was  to  be  allowed  the 
items  in  question  notwithstanding,  must  be  clear  and 
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unequivocal.  Jones^  Evidence,  section  503 ;  19  Am.  &  Eng. 
Ency.  Law  [1st  ed.],  1128.  As  to  the  cause  of  action  for 
commissions,  plaintiff's  testimony  is  clear  and  express 
that  he  was  to  be  paid  such  claim  notwithstanding  the 
release.  But  the  trial  court  took  this  cause  of  action  from 
the  jury,  by  an  instruction,  upon  other  grounds.  As  to 
the  remaining  claims,  we  find  nothing  of  a  satisfactory 
nature  in  the  evidence.  The  most  that  plaintiff  s^ys  is 
that  he  did  not  mention  these  claims  at  the  time.  But 
this  is  in  no  way  inconsistent  with  an  intention  to  give 
up  all  claims  of  every  nature,  as  the  written  release  pro- 
vided. He  does  not  pretend  that  he  did  not  know  of  these 
items.  On  the  contrary,  the  circumstances  were  such  that 
he  must  have  known  of  them,  if  the  claims  are  well 
founded,  and  there  is  much  to  make  it  appear  that  defend- 
ant insisted  upon  the  paper  for  the  very  purpose  of 
preventing  the  assertion  of  any  such  claims  after  the  trans- 
action was  closed.  The  other  witnesses  to  whose  testi- 
mony counsel  refer  us,  testify  only  with  reference  to  the 
claim  for  commissions.  We  are  pot  able  to  find  anything 
of  sufficient  clearness  or  definiteness  to  warrant  a  verdict 
contrary  to  the  written  release. 

It  is  recommended  that  the  judgment  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Barnes  and  Oldham,  GC,  concur. 

Bbvbbsed.and  bbmanded. 


The  GmoAGO,  Burlington  &  Quincy  Railroad  Company 

V.  Moses  Roberts. 


Fna>  Septbmbee  18,  1902.  No.  11,938. 
CommlBSioner's  opinioiL    Department  No.  2. 


1.  XaUzoftds:  Pebsonal  Injxtbies:  Damaoxs.  A  raUroad  company  is 
Dot  liable  for  injuries  due  to  horses  taking  fright  at  the  ordinary 
operation  of  a  hand-car. 
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2.  Bailroads:    Highways:    Deobeb  of  Case.   The  same  degree  of  care 

Is  required  of  a  railroad  company  operating  its  road  across  a 
public  highway  and  of  persons  using  the  highway;  each  is  bound 
to  use  such  care  in  order  to  avoid  accidents  as  is  commensurate 
with  the  danger  involved  under  the  circumstances  of  the  particu- 
lar crossing. 

3.  Bailroads:    Cbossing  Hiohwayb:    Right  of  Wat.    While  the  rights 

'of  the  railroad  company  and  of  persons  using  the  highway  at  the 
crossing  are  equal,  the  railroad  company  has  the  superior  right 
of  passage;  and,  if  otherwise  exercising  due  care,  it  commils  no 
wrong  in  running  its  cars  across  the  hlghwisiy  in  front  of  ap-* 
proaching  teams. 

4.  Bailroads:    Cabs  on  SmE-TnACK  Neab  Csossmo:    Dkgrex  of  Case. 

If  a  railroad  company,  in  the  ordinary  conduct  of  its  business, 
leaves  a  row  of  freight  cars  upon  a  side-track  at  right  angles  to 
a  public  crossing,  so  as  to  partially  obstruct  the  view  of  persons 
passing  over  it,  such  fact  of  itself  does  not  render  the  company 
liable  for  accidents  occurring  at  the  crossing,  but  merely  imposes 
a  duty  of  greater  care  both  upon  the  company  and  upon  Miose 
who  use  the  highway. 

b.  Bailroads:  Leaving  Cars  on  Highway:  When  Negligence.  A  rail- 
road company  may  properly  leave  its  cars  standing  in  the  high- 
way at  a  crossing  for  short  periods  when  necessary  in  the  reason- 
able conduct  of  its  business.  But  to  leave  such  cars  in  or  upon 
the  highway  longer  than  is  needful  for  such  purpose  is  negligence. 

6.  Bailroads:  LiEaving  Cabs  on  Highway:  Nbgligencb  Pboxxmayb 
Cause  of  Injuby:  Liability.  In  order  to  hold  a  railroad  com- 
pany liable  for  an  Injury  received  at  a  crossing  where  cars  were 
suffered  to  stand  upon  the  highway  longer  than  necessary  in  the 
reasonable  conduct  of  the  company's  business,  it  must  appear 
that  the  negligence  in  so  leaving  them  was  the  proximate  cause* of 
the  injury. 

f 

Error  from  the  district  court  for  Johnson  county. 
Tried  below  before  Stubbs^  J.    Reversed. 

J.  W.  Deweese  and  Frank  E.  Bishop^  for  plaintiff  in 
error. 

L.  G.  Chapman  and  George  A.  Adams,  contra. 

Pound,  0. 

Graf  is  a  small  station  on  the  line  of  the  Burlington 
railroad  company,  which  was  defendant  below  and  is 
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plaintiff  in  this  court  The  track  at  that  point  runs  east 
and  west.  The  village  and  station  are  on  the  north  side 
of  the  main  track.  There  is  a  side-track  to  the  south. 
Just  east  of  the  station  a  public  highway  crosses  the 
tracks,  which,  according  to  the  testimony  adduced  by  the 
plaintiff,  are  twelve  feet  apart  at  that  point.  North  of 
the  tracks  this  road  becomes  the  main  street  of  the  village. 
The  Central  Elevator  Co.  has  its  scales  and  office  building 
eight  feet  south  of  the  side-track  and  some  34  feet  east 
of  the  crossing.  Its  elevator  is  still  further  to  the  east 
on  the  same  side  of  the  track.  The  wagon  road  from  this 
elevator  and  its  scales  runs  parallel  with  the  side-track 
about  30  feet  distant  and  turns  into  the  road  very  close 
to  the  crossing  of  the  side-track,  necessitating  a  somewhat 
sharp  turn  at  that  i)oint.  The  crossing  is  higher  than  the 
road,  and  at  the  point  where  the  road  from  the  elevator 
turns  in  there  is  a  slight  ascent.  On  the  same  side  of  the 
track,  215  feet  west  from  the  crossing,  there  is  another 
elevator,  known  as  the  Duff  elevator.  On  August  30, 1898, 
a  number  of  freight  cars  were  standing  on  the  sidetrack 
west  of  the  crossing  between  the  crossing  and  the  Duff 
elevator.  According  to  the  testimony  of  plaintiff  and  his 
witnesses,  the  car  nearest  the  crossing  was  within  five 
or  ten  feet  of  the  planks.  The  car  farthest  distant  was 
near  the  elevator.  Plaintiff  did  not  count  them,  but  esti- 
mates from  his  general  recollection  that  there  were  twelve 
or  fourteen  in  all.  The  records  of  the  station,  however, 
show  clearly  that  there  were  five  only,  and  this  Agrees 
with  the  distances  and  the  evidence  as  to  where  the  cars 
were  placed.  Late  in  the  afternoon  of  that  day,  plaintiff 
was  at  the  scales  east  of  the  crossing  with  a  team  and  a 
lumber  wagon,  and  had  been  weighing  a  load  of  coal.  He 
then  drove  toward  the  crossing  intending  to  take  the  road 
north  across  the  tracks.  As  has  been  seen,  his  course 
lay  close  to  and  parallel  with  the  tracks,  and  his  view  of 
the  main  track  for  some  200  feet  west  of  the  crossing  was 
cut  off  by  the  cars,  nor  could  he  see  between  them  because 
he  was  going  toward  the  end  of  the  car  nearest  him,  not 
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at  right  angles  to  the  row.  When  he  was  about  to  start, 
he  heard  a  noise  which  he  supposed  was  due  to  a  windmill 
and  seems  to  have  given  no  more  attention.  He  had  been 
about  the  crossing  for  several  hours  and  knew  exactly  how 
the  land  lay  and  how  far  his  view  was  obstructed  by  the 
standing  cars.  Nevertheless,  starting  close  to  the  track, 
with  no  way  of  seeing  the  main  track  beyond  the  elevator, 
— as  he  could  have  dotie  had  he  come  down  the  public  road 
from  the  south, — he  took  no  further  precaution  than  in- 
quiring as  to  the  noise  and  learning  that  no  train  was 
due.  He  drove  to  the  crossing,  turned  into  the  main  road, 
and  was  about  to  cross  at  what  he  calls  "pretty  fair  speed." 
At  this  point  a  hand-car  operated  by  four  laborers  in  the 
employ  of  the  company  came  down  from  the  west  on  the 
main  track,  ran  in  front  of  the  team,  and  frightened  them 
so  that  they  turned  sharply  and  ran  away,  breaking  the 
wagon  and  injuring  the  plaintiff.  The  hand-car  was  run- 
ning slowly  as  it  approached  the  crossing,  probably  not 
more  than  Ave  miles  an  hour,  and  was  stopped  promptly 
as  soon  as  it  was  seen  that  the  horses  were  frightened, 
not  going  more  than  twenty  feet  according  to  one  witness 
or  fifty  feet  according  to  another.  Upon  this  evidence, 
a  jury  found  for  the  plaintiff,  and  a  judgment  was  ren- 
dered accordingly  from  which  error  is  prosecuted. 

We  are  of  opinion  that  the  verdict  and  judgment  ought 
not  to  stand.  The  plaintiff  pleads  and  the  evidence  shows 
that  the  accident  was  due  to  his  horses  becoming  fright- 
ened at  the  hand-car.  But  this,  of  itself,  would  not  make 
the  defendant  liable.  The  ordinary  operation  of  a  hand- 
car is  one  of  the  incidents  of  a  railroad,  and  horses  must 
become  used  to  such  appliances  as  to  the  many  others 
with  which  modern  highways  abound.  In  this  era  of 
bicycles,  automobiles,  trolley  cars,  traction  engines,  and 
steam  fire  engines,  we  can  not  take  the  nerves  of  the  horse 
as  the  measure  of  rights  in  the  highway.  Unless  there 
is  something  so  unusual  and  out  of  the  ordinary  about 
an  appliance  of  this  sort  that  in  the  proper  and  reason- 
able use  of  public  thoroughfares  it  has  no  place  on  roada 
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frequented  by  teams^  no  liability  arises  from  its  ordinary 
operation^  even  though  horses  are  frightened.    Holland  v. 
Bartch,  120  Ind.,  46,  22  N.  E.  Rep.,  83;  Thompson  v. 
Dodge,  58  Minn.,  555,  60  N.  W.  Rep.,  545 ;  Piollet  v.  8im- 
mersy  106  Pa.  St.,  95;  Yingst  v.  Lebanon  &  A.  Street  R. 
Co.,  167  Pa.  St.,  438,  31  Atl.  Rep.,  687;  Patnoude  v.  New 
York,  N.  H.  &  H.  R.  Co.,  61  N.  E.Rep.  [.^ass..],  813;  Oil-  . 
hert  V.  Flint  d  P.  M.  R.  Co.,  51  Mich.,  488,  16  N,  W.  Rep., 
868;  Macomber  v.  Nichols,  34  Mich.,  212.    See  also  Atchi- 
son d  N.  R.  Co.  V.  Loree,  4  Neb.,  446.    Hence  plaintiflE  must 
show  not  only  that  his  horses  were  frightened  by  the  h^d- 
car,  but  that  their  fright  was  caused  by  some  negligence 
of  the  company  or  its  servants  and  not  by  the  ordinary 
operation  of  the  car.    The  same  degree  of  care  is  required 
of  a  railroad  company  operating  a  road  across  a  public 
bighway  and  of  persons  using  the  highway.  Each  is  bound 
to  use  such  care  in  order  to  avoid  accidents  as  is  com- 
mensurate with  the  danger  involved  under  the  circum- 
stances of  the  particular  crossing.    Texas  d  P.  R.  Co.  v. 
Cody,  166  U.  S.,  606,  615;  Omaha  d  R.  V.  R.  Co.  v.  Talbot, 
48  Neb.,  627, 635.    No  doubt  the  rights  of  the  railroad  com- 
pany and  of  persons  using  the  highway  at  the  crossing  are 
equal.    Nevertheless,  for  obvious  reasons  growing  out  of 
the  necessary  mode  of  operating  a  railroad  and  of  public 
convenience,  the  railroad  company  has  the  superior  right 
of  passage.    It  can  not  in  the  nature  of  things  be  asked 
to   stop  its  trains  or  even  its  hand-cars  to  let  persons 
using  the  highway  at  a  crossing  drive  over  ahead  of  them. 
Continental  Improvement  Co.  v.  Stead,  95  U.   S.,  161; 
BUjtck  V.  The  Burlington  d  M.  R.  R.  Co.,  38  la.,  515 ;  Neiv- 
hard  v.  Pennsylvania  R.  Co.,  153  Pa.  St.,  417;  Morris  v. 
Chicago,  M.  d  St.  P.  R.  Co.,  26  Fed.  Rep.,  22.    In  conse- 
quence, if  otherwise  exercising  due  care,  it  commits  no 
wrong  in  running  its  cars  across  the  highway  in  front 
of    approaching  teams.    We  are  unable  to  perceive  in 
whBt  way  the  laborers  upon  the  hand-car  were  negligent 
in  its  operation.    They  were  going  very  slowly  and  seem 
to  hAve  had  the  car  under  good  control.    No  signal  could 
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have  been  given  by  whistle  or  bell  because  no  such  appli- 
ances are  provided  for  nor  feasible  upon  a  hand-car.    The 
statute  requires  them  upon  engines  only.    As  the  car  went 
slowly  and  was  easily  stopped,  the  noise  it  made  gave 
ample  warning  of  its  approach,  and  if  plaintiff  had  in- 
vestigated the  noise  he  heard  instead  of  taking  a  wrong 
explanation  for  granted,  he  could  have  turned  his  horses 
so  they  would  not  have  been  frightened.    The  cars  were 
left  upon  the  side-track  in  the  ordinary  course  of  the  com- 
pany's business  in  order  to  fill  them  at  the  elevator.    The 
fact  that  they  partially  obstructed  the  view  of  i)er8on8 
passing  over  the  crossing  does  not  of  itself  render  the 
company  liable  for  accidents  occurring  there,  but  merely 
imposed  a  duty  of  greater  care  both  upon  the  company 
and  upon  those  who  use  the  highway.    Chicago,  B.  I.  d  P. 
R.  Co.  V.  Williams,  56  Kan,,  333,  43  Pac.  Rep.,  246  j  Chi- 
cago &  A.  R.  Co.  V.  Nelson,  59  111.  App.,  308;  Haas  v. 
Grand  Rapids  &  I.  R.  Co.,  47  Mich.,  401,  11  N.  W.  Rep., 
216;  Continental  Improvement  Co.  v.  Stead,  95  U.  S.,  161. 
Nor  is  it  material  that  one  of  the  cars  may  have  projected 
over  the  line  of  the  highway,  though  not  upon  the  traveled 
I'oad.    No  doubt  the  public  are  entitled  to  the  full  width 
of  the  highway  as  established.    While  a  railroad  company 
may  properly  leave  its  cars  standing  in  the  highway  at 
a  crossing  for  short  periods,  when  necessary  in  the  reason- 
able conduct  of  its  business,  to  leave  such  cars  in  or  upon 
the  highway  longer  than  is  needful  for  such  purpose  is 
negligence.    Great  Western  R.  Co.  v.  The  City  of  Decatur, 
33  111.,  381.     But  this  circumstance,  of  itself,  would  not 
suffice  to  make  the  company  responsible  for  all  mishaps 
taking  place  at  the  crossing.     In  order  to  hold  the  com- 
pany it  must  appear  that  the  negligence  in  leaving  the 
car  in  the  public  road  was  the  proximate  cause  of  the 
injury.     O^naha  &  R.  V.  R.  Co.  v.  Talbot,  48  Neb.,  627. 
Such  was  not  the  case  here.     The  cause  of  the  accident 
was  the  horses  taking  fright  at  the  proper  operation  of  a 
hand-car  passing  in  front  of  them.    A  few  feet  more  of 
clear  space  at  the  side  of  the  traveled  crossing  would  not 
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have  prevented  this,  since  it  would  not  have  sufficed  to 
make  the  approaching  hand-car  visible  by  the  plaintiff, 
in  the  manner  in  which  he  went  upon  the  crossing,  at  an 
appreciably  ;^reater  distance.  In  Sellick  v.  Lake  Shore 
d  M.  8.  B.  Po.,  93  Mich.,  375,  53  N.  W.  Rep.,  556,  which 
goes  as  far  as  any  case  we  have  found,  a  freight  train 
obstructed  an  entire  crossing  for  over  twenty  minutes, 
contrary  to  a  statute.  While  plaintiff,  who  had  been  de- 
tained wrongfully  at  the  crossing  over  ten  minutes,  was 
waiting  for  the  train  to  move  so  that  he  could  proceed, 
another  train  came  by  rapidly  on  a  track  beyond  and  ex- 
hausted large  quantities  of  steam.  Under  such  circum- 
stances, it  might  well  be  said  that  the  obstruction  of  a 
crossing  where  trains  were  passing,  so  as  to  keep  persons 
using  the  highway  waiting  in  proximity  to  such  passing 
trains  so  long  a  time  without  opportunity  to  observe  their 
approach  and  take  measures  to  prevent  horses  from  taking 
fright,  was  the  proximate  cause  of  the  injury.  The  case 
at  bar  is  quite  different.  The  plaintiff  admits  that  one  of 
the  horses  had  run  away  on  a  prior  occasion.  This  cir- 
cumstance and  the  well-known  fact  that  all  horses  are 
liable  to  take  fright  at.  objects  moving  in  front  of  them 
sufficiently  explain  an  unfortunate  accident  for  which 
we  are  unable  to  see  that  the  defendant  has  been  shown 
to  be  liable. 

It  is  recommended  that  the  ^judgment  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Barnes^  C,  concurs. 

Bbversed  and  remanded. 
Oldham^  C,  concurring. 

I  concur  generally  in  every  proposition  discussed  by 
my  learned  associate  in  this  opinion,  but  as  all  evidence 
possible  for  the  plaintiff  to  procure  tending  to  show  action- 
able negligence  on  the  part  of  the  railroad  appears  to  have 
been  produced  at  the  trial  in  the  court  below  I  see  no  good 
reason  for  remanding  this  cause.  I  think  the  petition 
should  be  dismissed  and  further  litigation  over  the  mat- 
ter should  be  stopped. 
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Edgar  E.  Hood,  Trustee  in  Bankruptcy  in  the  Mat- 
ter OF  James  H.  Stewart,  Bankrupt  v.  The  Blaib 
State  Bank  et  al. 

Filed  Septembeb  18,  1902.    No.  12,028. 
CommissionBr's  opinion.    Department  No.  2. 

1.  Creditors'  Suit:    Trustee  nr  Baitkbuptct  Mat  Maintain:    Fbattdu- 

LENT  CoNvsTANCEs:  Negesbitt  OF  JUDGMENT.  A  trustoe  In  bank- 
ruptcy, acting  for  the  creditors  of  the  bankrupt,  may  maintain  an 
action  in  the  nature  of  a  creditors'  bill  to  set  aside  a  fraudulent 
conveyance  without  reducing  the  claims  of  the  creditors  to  judg- 
ment. In  all  other  things  he  possesses  only  such  rights  and  pow- 
ers as  they  can  exercise  for  themselves. 

2.  Creditors'  Suit  to  Set  Aside  Fraudulent  Conveyances:    Rioht  or 

TttvsTEE  IN  Bankruptcy  to  Maintain  it  Insolvency  Proceedings 
Pending.  Where  it  Is  shown  in  the  petition  of  such  trustee  that 
insolvency  proceedings  are  pending  under  the  aUXe  insolvency 
law,  providing  for  an  assignment  for  the  benefit  of  creditors,  his 
action  to  set  aside  alleged  fraudulent  conveyances  and  a  decree 
of  the    state  court  foreclosing  them,  cannot  be  maintained. 

3.  Bankruptcy:     Effect  of  Act  on   Insolvency   Pboceedinob   Undeb 

State  Law.  The  bankruptcy  act  of  1898  does  not  affect  proceed- 
ings commenced  under  the  state  insolvency  law  before  its  passage. 

Error  from  the  district  court  for  Washington  county. 
Tried  below  before  Baxter,  J.    Affirmed. 

Kennedy  d  Learned,  Walton  d  Mummert  and  F.  8. 
Howell,  for  plaintiff  in  error. 

Fra/ncis  A.  Brogan  and  Herman  Aye/ contra^ 

Barnes^  G. 

On  the  15th  day  of  July,  1899,  Edgar  E.  Hood,  as  trus- 
tee in  bankruptcy,  filed  a  petition  in  the  district  court  of 
Washington  county  against  the  Blair  State  Bank,  Grant 
Stewart,  James  H.  Stewart,  Anna  Stewart,  wife  of  James 
H.  Stewart,  and  I.  C.  EUer  as  assignee  of  James  H.  Stew- 
art, to  set  aside  a  decree  of  the  district  court  of  Wajsh- 
ington  county  foreclosing  a  certain  real  estate  mortgage 
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and  the  title  to  the  said  real  estate  obtained  thereunder. 
A  demurrer  was  filed  to  the  petition,  which  was  sustained. 
Afterwards  the  petition  was  amended  by  leave  of  the 
courts  and  to  this  amended  petition  a  demurrer  was  filed, 
which  was  also  sustained  by  the  court.     Thereupon  the 
plaintiff  asked  and  obtained  leave  to  file  an  amended  and 
substituted  petition.    And  on  the  23d  day  of  April,  1900, 
he  filed  the  said  petition,  and  alleged  therein  in  substance, 
that  on  the  24th  day  of  April,  1899,  in  the  district  court 
of  the  United  States  within  and  for  the  third  district  of 
the  territory  of  Oklahoma  a  petition,  in  involuntary  bank- 
ruptcy, was  filed  against  James  H.  Stewart;  that  on  said 
day  the  court  having  obtained  jurisdiction  over  the  per- 
son of  the  said  Stewart,  did  adjudge  him  a  bankrupt, 
which  judgment  has  since  remained,  and  is  now,  in  fuH 
force  and  effect ;  that  E.  E.  Hennessey  was,  on  said  date, 
since  has  been,  and  now  is,  the  ^duly  appointed,  qualified 
and  acting  referee  in  bankruptcy  in  said  judicial  district, 
and  to  such  referee  the  matter  of  the  bankruptcy  of  the 
said  James  H.  Stewart  was  duly  referred  and  submitted ; 
that  claims  have  been  filed  with  said  referee  in  bank- 
ruptcy by  the  creditors  of  said  bankrupt,  aggregating 
about  122,000,  which  said  claims  have  been  allowed ;  that 
they  were  created  and  contracted  by  the  said  Stewart  sub- 
sequent to  the  execution  of  the  instruments  described  in 
the  petition,  and  that  they  were  contracted  on  the  faith 
and  credit  of  James  H.  Stewart,  and  in  reliance  on  the 
condition  of  his  property  situated  in  Washington  county, 
Nebraska,  as  shown  by  the  records  of  said  county;  that 
subsequent  to  said  adjudication  in  bankruptcy  the  cred- 
itors of  James  H.  Stewart  elected  the  plaintiff  trustee; 
that  he  was,  and  is,  the  duly  elected,  qualified  and  acting 
trustee  in  bankruptcy  in  the  matter  aforesaid,  and  as  such 
trustee  prosecutes  this  action  by  order  of  the  referee,  and 
of  the  district  court  aforesaid,  for  the  benefit  of  the  cred- 
itors of  said  bankrupt;  that  the  Blair  State  Bank  is  now, 
and  at  aU  times  mentioned  herein  was,  a  corporation  or- 
gaimed  and  existing  under  and  by  virtue  of  the  laws  of 
32 
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the  state  of  Nebraska  for  the  purpose  of  carrying  on  a 
general  banking  business,  with  its  principal  place  of  busi- 
ness in  the  city  of  Blair,  Washington  county,  Nebraska; 
that  Truman  E.  Stephens  was  the  cashier  of  said  bank, 
and  its  general  managing  officer;  that  the  defendant,  Anna 
Stewart,  was,  at  all  times  mentioned  in  the  petition,  and 

now  is,  the  wife  of  James  H.  Stewart;  that  on  the 

day  of ,  1895,  the  defendant,  I.  C.  Eller,  was  duly 

elected  and  qualified,  and  thereafter  acted  as  the  assignee 
of  James  H.  Stewart  under  an  assignment  by  the  said 
James  H.  Stewart  for  the  benefit  of  his  creditors;  that 
during  the  times  mentioned  in  the  petition  up  to  and  in- 
cluding July  30,  1895,  James  H.  Stewart  was  a  resident 
of  Blair,  Washington  county,  Nebraska,  and  was  engaged 
in  the  general  hardware  business  in  said  city;  was  the 
owner  of  a  general  stock  of  hardware  and  merchandise 
located  in  his  store  building  on  lots  one  and  two,  and  the 
nortli  twenty-five  feet  of  lots  twenty-nine  and  thirty  in 
block  forty-six,  in  the  city  of  Blair,  Washington  county, 
Nebraska ;  that  he  was  also,  during  that  period,  the  owner 
of  certain  book  accounts  due  and  owing  to  him  from  his 
various  customers  for  hardware  and  merchandise  pur- 
chased from  him  in  the  ordinary  course  of  business;  that 
said  stock  of  hardware  and  merchandise,  together  with 
the  furniture  and  fixtures,  were,  during  said  period,  of  the 
value  of  $8,000 ;  that  said  book  accounts  were  of  the  value 
of  about  f 2,000.  That  during  all  the  times  hereinafter 
mentioned,  up  to  and  including  the  30th  day  of  July,  1895, 
said  James  H.  Stewart  was  the  owner  of  the  undivided 
one-half  of  lots  one  and  two,  and  the  north  twenty-five 
feet  of  lots  twenty-nine  and  thirty  in  block  forty-six,  in 
the  city  of  Blair,  Washington  county,  Nebraska,  together 
with  the  appurtenances  thereunto  belonging,  as  appeared 
by  the  records  of  said  county;  that  said  Stewart  had  no 
property  of  any  kind  or  character  subject  to  the  payment 
of  his  debts  on  the  27th  day  of  October,  1894,  or  at  any 
time  thereafter,  except  the  said  stock  of  hardware  and 
merchandise,  furniture,  fixtures  and  book  accounts,  and 
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real  estate  above  described,  all  of  which  stood  in  his  name 
clear  of  incumbrance  jon  October  27,  1894 ;  that  on  the 
27th  day  of  October,  aforesaid,  said  James  H.  Stewart 
was  wholly  and  hopelessly  insolvent,  unable  to  meet  his 
obligations  and  at  all  times  thereafter  continued  to  be 
insolvent,  which  was  well  known  to  the  defendant,  the 
Blair  State  Bank,  and  its  oflBcers.    That  on  the  27th  day 
of  October,  1894,  defendant  James  H.  Stewart  and  Anna 
Stewart,  his  wife,  executed  and  delivered  to  the  Blair 
State  Bank  a  mortgage  deed  covering  and  conveying  to 
the  said  defendant  the  real  estate  above  described,  which 
mortgage  was  given  for  the  alleged  purpose  of  securing  to 
said  bank  the  payment  of  a  promissory  note  for  $3,150, 
dated  October  27,  1894,  signed  by  James  H.  Stewart,  pay- 
able to  the  defendant,  the  Blair  State  Bank,  six  months 
after  date;  that  on  the  27th  day  of  October,  1894,  the 
defendant.  Grant  Stewart,  was  liable  as  surety  on  certain 
negotiable  paper  of  the  said  James  H.  Stewart  alleged  to 
be  held  by  the  defendant  bank,  due  six  months  after  date, 
which  said  negotiable  paper  was  of  the  amount  of  $6,850 
or  more ;  that  for  the  alleged  purpose  of  securing  the  said 
Grant  Stewart  against  loss  on  said  paper  said  James  H. 
Stewart  and  Anna   Stewart,   on  said   day,   executed   to 
Grant  Stewart  a  mortgage  deed  covering  and  conveying 
said  real  estate,  which  mortgage  was  intended  by  said 
James  H.  Stewart  and  wife  to  be  subject  and  subsequent 
to  the  mortgage  executed  by  them  on  said  same  day  to  the 
defendant  bank.    Except  as  in  this  paragraph  stated  there 
WBB  no  consideration  for  said  mortgage  to  Grant  Stewart ; 
the  same  was  not  requested  by  him,  and  he  had  at  the  time 
of  the  execution  of  said  mortgage  to  him,  and  for  some 
considerable  time  thereafter,  no  knowledge  whatever  of  its 
execution,  and  said  mortgage  was  not  delivered  to  said 
Grant  Stewart,  and  the  execution  thereof  was  purely  vol- 
untary on  the  part  of  said  James  H.  Stewart  and  his  said 
wife.     That  on  the  10th  day  of  April,  1895,  James  H.  Stew- 
art executed  and  delivered  to  the  Blair  State  Bank  a  cer- 
tain bill  of  sale,  an  instrument  in  writing,  purporting  to 
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convey  to  the  said  bank  the  stock  of  hardware  and  mer- 
chandise^  furniture,  fixtures    and   book    accounts   aboye 
mentioned,  for  the  alleged  purpose  of  securing  a  certain 
promissory  note  of  even  date  therewith,  executed  by  said 
James  H.  Stewart  to  the  bank  in  the  sum  of  |7,500,  due 
thirty  days  after  date;  that  on  the  6th  day  of  July,  1895, 
said  James  H.  Stewart  executed  and  delivered  to  the  said 
Blair  State  Bank  a  certain  bill  of  sale,  an  instrument  in 
writing,  purporting  to  convey  to  said  defendant  all  of  said 
stocj:  of  hardware,  merchandise,  furniture  and  fixtures, 
and  book  accounts,  for  the  alleged  purpose  of  securing  a 
certain  promissory  note  of  even  date  made  by  said  James 
H.  Stewart  to  said  bank  in  the  sum  of  |7,500,  due  on 
demand ;  that  on  the  27th  day  of  October,  1894,  and  sub- 
sequent thereto,  the  value  of  the  interest  of  the  defendants, 
James  H.  Stewart  and  Anna  Stewart,  his  wife,  in  and  to 
the  real  estate  above  described,  was  about  |10,000;  that 
neither  the  Blair  State  Bank  nor  the  said  Grant  Stewart 
took  possession  of  any  part  or  parcel  of  said  real  estate, 
or  personal  property  belonging  to  said  James  H.  Stewart 
prior  to  the  30th  day  of  July,  1895,  and  no  one  of  said 
mortgages  or  bills  of  sale  was  filed  for  record  or  recorded 
in  Washington  county,  Nebraska,  prior  to  said  date;  that 
none  of  the  creditors  of  the  said  James  H.  Stewart  whose 
claims  have  been  allowed  in  said  bankruptcy  proceedings 
had  any  knowledge  or  notice  of  the  execution  or  existence 
of  said  mortgages  or  bills  of  sale  until  the  date  of  the 
record  thereof,  eJuly  30  and  31,  1895;  that  at  the  time  of 
the  execution  of  said,  mortgage  and  bills  of  sale  to  the 
defendant  bank,  the  said  James  H.  Stewart  was  not  in- 
debted to  said  defendant  in  the  aggregate  amount  of  the 
several  sums  expressed  in  said  instruments  as  consider- 
ation therefor;  but  said  mortgage  and  bills  of  sale  were 
executed  for  an  aggregate  amount  in  excess  of  the  amount 
due  from  said  James  H.  Stewart  to  said  bank  by  many 
thousand  dollars;  that  at  the  time  of  the  execution  of  said 
real  estate  mortgages,  October  27,  1894,  and  at  the  time 
of  the  execution  of  each  of  the  bills  of  sale  above  men- 
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Honed,  it  was  agreed  by  and  between  the  defendant  bank 
acting  for  itself  and  pretending  to  act  for  Grant  Stewart 
on  one  part  and  James  H.  Stewart  on  the  other  part,  that 
the  mortgages  and  bills  of  sale  should  bo  withheld  from 
the  records  of  Washington  county  until  such  time  as 
James  H.  Stewart  might  be  obliged  to  fail  in  business, 
and  in  the  meantime  the  property  should  remain  in  the 
possession  of  James  H.  Stewart,  with  power  in  him  to 
sell  the  personal  property  in  the  usual  course  of  trade 
and  apply  the  proceeds  to  his  own  use ;  and  it  was  agreed 
that  if  said  James  H.  Stewart  should  fail  in  business  and 
close  up  his  store  he  would  then  deliver  said  real  and  per- 
sonal property  into  the  possession  of  the  defendant  bank, 
and  said  instruments  were  then  to  be  recorded.  At  the 
time  of  the  execution  of  said  mortgages  and  bills  of  sale 
James  H.  Stewart  was  transacting  his  hardware  business 
in  the  usual  way,  and  so  continued  to  transact  his  business 
until  July  30,  1895,  when  he  failed  in  business,  closed  up 
his  store,  delivered  the  same  into  the  possession  of  the 
defendant  bank  and  never  again  reopened  said  store  or 
business,  all  as  previously  agreed  between  the  parties 
aforesaid.  That  during  said  time  it  seemed  to  the  public 
and  to  his  creditors,  that  James  H.  Stewart  was  conduct- 
ing a  safe  and  profitable  business ;  that  he  Jiad  good  stand- 
ing and  credit  in  the  community  in  which  he  lived  and 
did  business,  and  in  the  commercial  world.  It  was  alleged 
that  the  object  of  the  agreement  between  defendant  bank 
and  Stewart  to  withhold  the  mortgages  and  bills  of  sale 
aB  stated  and  underatood  between  them,  and  in  leaving 
Stewart  in  possession  of  the  personal  property  with  power 
to  sell  the  same,  was  to  enable  the  said  Stewart  to  pur- 
chase on  credit  large  quantities  of  hardware  and  other 
merchandise  on  the  faith  of  his  coiiiniercial  rating  and 
standing  in  the  community ;  the  agreement  and  intention 
being  that  said  hardware  and  merchandise  should  not  be 
paid  for,  but  should  be  bought  on  credit  and  sold  and  used 
by  James  H.  Stewart  and  defendant  bank  for  their  joint 
benetfit  and  profit    It  was  understood  by  and  between  the 
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said  parties  at  the  time  the  instruments  were  executed 
that  the  knowledge  of  their  existence  should  be  carefully 
concealed   from   all    persons   whomsoever,  except   Grant 
Stewart,  and  especially  from  the  creditors  of  James  H. 
Stewart,  and  from  the  various  persons  and  business  houses 
from  whom  said  James  H.  Stewart  was  purchasing  said 
property.     That  pursuant  to  said  agreement  such  knowl- 
edge was  carefully  concealed  from  the  creditors  of  James 
H.  Stewart  and  from  the  persons  and  business  houses  from 
whom  he  was  purchasing,  with  the  intent  and  for  the  pur- 
pose of  deceiving  his  creditors  and  others  from  whom  he 
was  purchasing  merchandise,  and  cause  them  to  believe 
that  he  was  the  owner  of  the  real  estate  and  personal  prop- 
erty standing  in  his  name  and  in  his  possession,  and  the 
same  were  clear  of  incumbrances  and  subject  to  the  pay- 
ment of  his  debts;  that  by  virtue  of  said  corrupt  agree- 
ment, James  H.  Stewart  succeeded  in  purchasing  and  pro- 
curing from  various  persons  large  quantities  of  hardware 
and  merchandise  on  credit  between  October  27,  1894,  and 
July  30,  1895;  and  that  such  hardware  and  merchandise 
were  sold  to  him  relying  on  the  fact  that  his  property  ap- 
peared to  be  clear  of  incumbrance  and  subject  to  the  pay- 
ment of  his  debts;  that  if  the  fact«  relating  to  the  execu- 
tion of  said  mg^rtgages  and  bills  of  sale  had  been  known 
to  them  they  would  not  have  sold  him  hardware  or  mer- 
chandise on  credit,  and  that  by  reason  of  the  condition 
of  his  property  as  shown  by  the  records  of  Washington 
county  his  creditors  refrained  from  pressing  him  on  his 
obligations,  and  in  some  instances  loaned  him  more  money 
and  extended  the  time  of  payment  of  his  debts,  and  failed 
to  collect  and  make  good  their  accounts,  which  they  might 
and  would  have  done  had  the  facts  in  relation  to.  said 
mortgages  and  bills  of  sale  been  made  known  to  them ;  that 
the  making  of  said  mortgages  and  bills  of  sale  were  and 
constituted  one  continuing  transaction,  and  were  executed 
in  pursuance  of  one  corrupt  agreement  and  understand- 
ing,  and  were  illegal  and  fraudulent  as  against  the  cred- 
itors of  James  H.  Stewart,  and  were  made  for  the  fraud- 
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ulent  purpose  of  deceiving  and  misleading  them ;  that  they 
were  misled  and  deceived  by  reason  of  said  agreement, 
and  the  fraudulent  character  thereof,  to  their  great  loss 
and  damage.  Not  only  was  said  agreement,  so  made  by 
and  between  the  parties,  illegal  and  fraudulent  as  to  the 
creditors  of  James  H.  Stewart,  but  the  mortgages  and 
bills  of  sale,  and  each  of  them,  were  parts  and  parcels  of 
the  fraudulent  agreement,  and  were  fraudulent  and  void 
SB  against  the  creditors  of  James  H.  Stewart,  who  have 
had  their  claims  allowed  in  said  bankruptcy  proceeding. 
That  during  the  period  aforesaid  between  October  27, 1894, 
and  July  30,  1895,  the  aggregate  amount  of  the  debts  of 
the  said  James  H.  Stewart  was  about  f50,000  and  his 
property  and  assets  aforesaid-  were  of  the  value  of  about 
120,000,  all  of  which  was  well  known  to  the  defendant 
bank,  but  unknown  to  his  other  creditors.  That  during  the 
period  between  the  10th  of  April,  1895,  and  the  30th  of 
July,  1895,  James  H.  Stewart  continued  in  the  absolute 
possession  of  the  said  stock  of  hardware  and  merchandise, 
and  property;  and  during  the  period  he  purchased  hard- 
ware and  merchandise  in  large  quantities  and  continued 
to  sell  hardware  and  merchandise  in  said  store  in  large 
quantities  in  the  usual  course  of  retail  trade,  all  in  the 
same  manner  and  to  the  same  extent  as  befol*e  the  10th 
of  April,  1895 ;  that  he  collected  and  applied  to  his  own  use 
the  proceeds  of  such  sales,  and  during  all  of  said  period 
said  stock  of  hardware  and  merchandise  was  constantly 
changing  in  quantity  and  character ;  that  the  stock  which 
was  on  hand  in  the  store  on  the  30th  of  July,  1895,  was, 
to  a  large  extent,  a  different  stock,  and  different  merchan- 
dise, than  the  stock  and  merchandise  on  hand  April  10, 
1895;  that  during  said  time  James  H.  Stewart  continued 
to  collect  from  his  customers  accounts  due  from  them, 
notwithstanding  the  fact  that  said  accounts  outstanding 
in  hig  favor  were  included  in  said  bills  of  sale  executed 
April  10,  and  July  6,  1895.  That  said  James  H.  Stewart 
retained  said  moneys  and  applied  them  to  his  own  use, 
all  of  which  transactions  were  well  known  to  the  defend- 
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ant  bank ;  that  the  conduct  of  said  store  by  said  James  H. 
Stewart  between  April  10,  1895,  and  July  30,  1895,  was  a 
fraud  upon  his  creditors,  who  have  had  their  claims  al- 
lowed; that  said  bills  of  sale  and  transactions  were  ille- 
gal, fraudulent  and  void  under  the  statutes  of  the  state 
of  Nebraska,  and  were  executed  for  the  purpose  and 
intention  thereby  to  give  to  the  defendant  bank  an  undue 
advantage  over  other  creditors;  that  the  real  estate  mort- 
gages were  filed  for  record  in  Washington  county,  Ne- 
braska, July  30,  1895,  and  said  bills  of  sale  were  filed  for 
record  in  said  county  July  31,  1895;  that  prior  to  the 
execution  of  said  real  estate  mortgages,  on  the  27th  of 
October,  1894,  the  defendant  bank  and  its  officers  knew 
that  said  James  IT.  Stewart  was  unreliable  and  unworthy 
of  credit;  that  he  had  forged  the  name  of  his  brother,  E. 
A.  Stewart,  to  a  certain  promissory  note  in  the  sum  of 
f  14,000  then  held  by  the  defendant  bank ;  nevertheless  and 
notwithstanding  such  knowledge  and  the  knowledge  that 
James  H.  Stewart  was  insolvent  the  defendant  bank  en- 
tered into  the  agreement  with  him  aforesaid,  and  that  his 
creditors  were  without  any  knowledge  or  notice  of  the 
character  of  said  James  H.  Stewart,  or  of  his  insolvency 
or  his  actual  finanical  condition.  That  the  total  indebt- 
edness due  from  said  James  H.  Stewart  to  the  defendant 
bank  has  been,  and  was,  fully  paid  by  conveyances  of 
1,100  acres  of  land  in  Washington  county,  Nebraska,  on 
the  27th  day  of  February,  1897,  which  said  land  was  con- 
veyed by  Grant  Stewart  to  Frederick  W.  Kenny,  Sr., 
president  of  said  bank,  by  agreement  with  said  bank,  in 
full  payment  and  satisfaction  of  said  indebtedness.  That 
notwithstanding  the  fraudulent  character  of  said  trans- 
actions, mortgages  and  bills  of  sale,  the  defendant  bank 
instituted  certain  foreclosure  proceedings  in  the  district 
court  of  Washington  county,  Nebraska,  and  pretended  to 
foreclose  its  said  real  estate  mortgage  and  purchased  at 
foreclose  sale  the  title  to  said  real  estate,  which  pre- 
tended title  the  defendant  bank  still  holds,  notwithstand- 
ing the  fraudulent  character  of  the  said  mortgages  and 
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bills  of  sale,  and  the  payment  of  said  debt  the  defendant 
bank  took  possession  of  said  stock  of  hardware  and  mer- 
chandise,  farniture  and  fixtures,  and  book  accounts,  so 
far  as  the  same  remained  undisposed  of  and  uncollected, 
July  30,  1895,  and  under  and  by  virtue  of  certain  pre- 
tended foreclosure  proceedings  instituted  in  the  district 
court  of  Washington  county,  Nebraska,  in  which  the  de- 
fendant bank  alleged  that  said  bills  of  sale  were,  in  fact, 
chattel  mortgages,  converted  said  stock,  furniture,  fix- 
tures and  book  accounts  to  its  own  use,  to  the  great  loss 
and  damage  of  the  said  James  H.  Stewart;  that  the  pre- 
tended foreclosure  proceedings  and  the  conversion  of  said 
property  and  the  proceeds  thereof  were  a  part  and  parcel 
of  the  original  agreement  and  transaction  entered  into  by 
and  between  defendant  bank  and  said  James  H.  Stewart, 
and  were  a  continuation  of  the  fraud  perpetrated  by  them 
on  the  creditors  of  said  Stewart;  that  none  of  the  cred- 
itors of  James  H.  Stewart  were  made  parties  to  the  pre- 
tended foreclosure  proceedings.  That  the  said  real  estate 
mortgage  was  fraudulent  and  void,  that  the  pretended 
foreclosure  proceedings  had  thereon  were  of  no  force  and 
effect  as  against  the  creditors  of  James  H.  Stewart,  and 
the  defendant  bank  holds  the  title  to  said  real  estate  ac- 
quired through  said  pretended  mortgages  subject  to  the 
claims  and  demands  of  the  creditors  of  James  H.  Stew- 
itrt,  and  subject  to  the  rights,  claims  and  demands  of  the 
plaintiff.  That  the  real  estate  mortgage  executed  by 
James  H.  Stewart  and  wife  to  Grant  Stewart  was  illegal 
and  fraudulent,  and  void  for  the  reason  that  it  was  exe- 
cuted without  consideration,  and  with  no  request  what- 
ever by  Grant  Stewart;  that  it  was  not  delivered  to  said 
Grant  Stewart,  because  it  was  a  part  and  parcel  of  the 
corrupt  agreement  entered  into  by  and  between  the  de- 
fendant bank  and  James  H.  Stewart,  aforesaid ;  whatever 
interest  the  said  Grant  Stewart  or  defendant  bank  may 
have  acquired  under  and  by  virtue  of  the  said  pretended 
mortgage  was  subject  to  the  claims  of  the  creditors  of  the 
said  James  H.  Stewart^  and  subject  to  the  claims  and 
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rights  of  the  plaintiff ;  and  that  whatever  interest  the  bank 
acquired  in  and  to  said  property  under  and  by  virtue  of 
said  pretended  mortgage  to  Grant  Stewart,  and  under  and 
by  virtue  of  the  pretended  foreclosure  of  the  same,  is  held 
by  the  defendant  bank  for  the  use  and  benefit  of  the  cred- 
itors of  James  H.  Stewart,  and  for  the  benefit  of  this  plain- 
tiff.   That  on  or  about  the  30th  of  July,  1895,  the  defend- 
ant took  possession  of  said  real  estate,  and  has  ever  since 
retained  the  same,  and  has  collected  the  rents  and  profits 
thereof  to  the  amount  of  about  |3,000,  and  has  appro- 
priated the  same  to  its  own  use  and  now  holds  the  said 
rents,  issues  and  profits,  claiming  the  title  thereto,  undar 
and  by  virtue  of  the  pretended  real  estate  mortgage,  and 
the  pretended  foreclosure  thereof,  and  has  no  other  rights 
thereto.     The  defendant  bank  withholds  said  rents  and 
profits  from  the  plaintiff,  under  and  by  virtue  of  the  said 
corrupt  agreement  to  defraud  the  creditors  of  James  H. 
Stewart,  as  aforesaid.    That  on  or  about  the  15th  day  of 
July,  1899,  plaintiff  made  demand  upon  the  bank  for  pos- 
session of  the  real  estate,  and  for  the  rents,  issues  and 
profits  thereof,  and  for  the  personal  property  covered  by 
the  bills  of  sale  and  proceeds  thereof ;  defendant  refused, 
and  ever  since  has  refused,  to  deliver  such  property,  or 
any  part  thereof,  to  the  plaintiff.    That  by  reason  of  the 
concealment  practiced  upon  them  the  creditors  of  Stewart 
did  not  discover  said  fraud  so  practiced  upon  them  until 
the  30th  of  July,  1895 ;  that  Anna  Stewart,  wife  of  James 
H.  Stewart,  is  made  a  defendant  for  the  purpose  of  deter- 
mining what  dower  or  other  interest  she  has  in  and  to 
the  real  estate  above  described ;  that  I.  G.  Eller,  as  assignee 
of  James  H.  Stewart,  is  made  defendant  hereto  for  the 
purpose  of  determining  what  interest,  if  any,  he  has  in 
and  to  the  real  estate  above  described ;  in  this  behalf  plain- 
tiff alleges  that  whatever  interest  he  had,  or  has  in  said 
real  estate  was,  and  is,  subject  and  inferior  to  the  rights 
of  the  plaintiff  in  said  property.    The  petition  concluded 
with  a  prayer  that  the  mortgages  on  the  real  estate  be 
declared  fraudulent  and  void^  that  the  plaintiff  might 
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recover  of  the  value  of  the  real  estate  the  amount  of  said 
mortgages  for  the  benefit  of  said  creditors  of  said  bank- 
rupt ;  and  that  the  same  be  awarded  to  the  plaintiff  in  his 
representative  and  official  capacity  for  distribution  in 
bankruptcy;  that  the  bank  be  required  to  account  for  the 
sum  of  |3,000,  or  such  other  sum  as  they  had  received  as 
rents,  issues  and  profits  of  the  real  estate,  and  turn  the 
same  over  to  the  plaintiff;  that  the  real  estate  might  be 
sold  as  upon  execution,  and  out  of  the  proceeds  of  the 
sale  the  plaintiff  be  awarded  the  sum  of  f  10,000  in  addi- 
tion to  the  sum  of  f3,000,  rents  and  profits,  and  for  other 
general  and  equitable  relief.  To  this  petition  the  defend- 
ant filed  the  following  demurrer  (omitting  title)  : 

"Comes  now  the  defendant,  the  Blair  State  Bank,  and 
demurs  separately  to  the  amended  and  substituted  peti- 
tion of  the  plaintiff  filed  herein  on  the  23d  day  of  April, 
1900,  upon  the  ground  and  for  the  reasons  following: 

"1.  That  the  said  amended  and  substituted  petition  does 
not  state  facts  sufficient  to  state  a  cause  of  action  against 
the  defendant.  The  Blair  State  Bank. 

"2.  That  the  pretended  cause  of  action  attempted  to  be 
set  up  in  the  said  amended  and  substituted  petition  ap- 
pears upon  the  face  of  the  said  amended  and  substituted 
petition  to  have  been  brought  more  than  four  years  from 
the  time  the  ^me  accrued,  and  to  have  been  barred  by  the 
statute  of  limitations,  in  so  far  as  the  amended  and  sub- 
stituted petition  states  any  cause  of  action  not  stated  in 
the  original  petition  herein." 

Afterwards,  on  the  18th  day  of  June,  1900,  the  court 
being  in  session,  sustained  the  demurrer  to  the  said 
amended  and  substituted  petition.  The  plaintiff  elected 
to  stand  upon  the  said  petition,  refused  to  further  plead, 
and  thereupon  the  action  was  dismissed,  and  from  said 
judgment  the  plaintiff  prosecutes  error  to  this  court. 

We  have  epitomized  the  petition,  it  being  too  long  to 
quote  in  full,  but  our  statement  fairly  contains  the  ma- 
terial allegations  of  it. 

X  The  plaintiff  contends  that  the  court  erred  in  bus- 


444  NEBRASKA  REPORTS.     [Unofficial. 

Hood  V.  Blair  State  Bank. 

taining  the  demurrer  and  entering  its  judgment  of  dis- 
missal. It  is  evident  that  the  petition  is  framed  on  the 
theory  that  a  trustee  in  bankruptcy  is  endowed  with 
greater  rights  in  favor  of  the  creditors  of  the  bankrupt 
than  they  themselves  possess.  We  have  carefully  exam- 
ined this  question  and  find  that  the  only  thing  a  trustee 
can  do  for  the  creditors  which  they  can  not  do  for  them- 
selves, is  to  maintain  a  suit  in  the  nature  of  a  creditors' 
bill  to  set  aside  fraudulent  conveyances  without  having 
first  reduced  their  claims  to  judgment.  Southard  v.  Ben- 
ncr,  72  N.  Y.,  424.  In  other  respects  the  trustee  succeeds 
to  the  rights  and  stands  in  the  shoes  of  the  creditors.  It 
is  evident  that  no  claim  is  made  in -the  petition  that  the 
conveyances  and  the  decree  of  the  district  court  com- 
plained of,  were  made  or  rendered  in  fraud  of  the  bank- 
rupt act,  or  the  assignment  act  as  found  in  our  statutes. 
Indeed,  such  claim  could  not  be  made,  for  more  than  three 
years  had  elapsed  after  the  conveyances  were  made  and 
recorded  and  the  defendant  bank  had  taken  possession  of 
the  property  in  question  under  them  before  the  passage 
of  the  bankruptcy  act  of  1898,  and  such  act  could  not  have 
been  in  the  contemplation  of  the  parties  when  the  trans- 
actions complained  of  took  place.  Neither  is  it  even  sug- 
gested that  the  acts  of  the  parties  were  in  contravention 
of  sections  42  and  43,  chapter  6  of  the  Compiled  Statutes. 
It  follows  then  that  the  petition  attacks  the  conveyances, 
and  the  decree  of  the  district  court  of  Washington  county, 
upon  the  single  theory  that  such  conversances  and  pro- 
ceedings were  fraudulent  and  void  as  to  creditors  gen- 
erally. We  think  that  under  ordinary  circumstances,  and 
if  the  matters  complained  of  were  within  the  terms  of 
the  bankruptcy  act,  the  action  could  be  maintained.  We 
are  satisfied,  too,  that  the  charge  of  fraud,  as  against  the 
immediate  parties  to  the  transaction,  contained  in  the 
petition,  is  sufficient.  But  it  is  stated  therein  that  I.  C. 
Eller  is  the  assignee  of  James  H.  Stewart  for  the  benefit 
of  his  creditors  duly  appointed  and  qualified,  and  after  his 
appointment  and  qualification  he  acted  as  such  assignee. 
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It  will  be  observed  that  there  is  no  allegation  in  the  peti- 
tion that  such  assignee  has  ever  completed  his  work,  or  • 
performed  his  duties  as  such  assignee ;  or  that  he  has  ever 
been  discharged,  and  his  right  to  hold  all  of  the  property 
and  assets  of  the  debtor  terminated.    This  being  true,  if 
plaintiff  should  prevail  in  this  action,  so  far  as  appears 
from  the  petition,  the  property  would  all  belong  and  go 
to  the  assignee  for  the  benefit  of  the  creditors.    There  is 
no  authority  for  a  trustee  in  bankruptcy  to  prosecute  an 
action  for  the  benefit  of  the  assignee,  under  insolvency 
proceedings  in  the  state  courts;  and  there  is  no  reason 
why  he  should  be  permitted  to  do  so,  for  the  assignee, 
with  the  consent  of  a  majority  in  number  of  the  creditors 
owning  two-thirds  in  amount  of  all  of  the  claims  proven 
against  the  estate  of  the  insolvent,  is  vested  with  full 
power  to  institute  and  maintain  such  proceedings  himself. 
2.  It  is  further  alleged  in  the  petition  that  foreclosure 
proceedings  have  been  had  and  completed  in  the  state 
court ;  that  the  real  estate  in  question  has  been  sold,  and 
the  title  and  ownership  thereof  has  been  transferred  to, 
and  confirmed  in  the  defendant  bank.    The  result  of  such 

m 

proceedings  will  be  found  in  the  cases  of  The  Blair  State 
Bank  v.  Stevmrt,  57  Neb.,  58,  and  The  Blair  State  Bank 
V.  Stewart,  57  Neb.,  64.  The  allegations  of  the  petition 
are  not  suflScient  to  establish  fraud  in  the  proceedings  and 
decree  of  the  court.  It  is  claimed  by  the  plaintiff  that 
under  section  70a  of  the  bankrupt  law  of  1898,  he  became 
at  once  vested  with  the  title  to  the  real  estate  in  question. 
Said  section  is  in  part  as  follows:  ^The  trustee  of  the 
estate  of  a  bankrupt,  upon  his  appointment  and  qualifi- 
cation, and  his  successor  or  successors,  if  he  shall  have 
one  or  more,  upon  his  or  their  appointment  and  qualifica- 
tion, shall  in  turn  be  vested  by  operation  of  law  with  the 
title  of  the  bankrupt,  as  of  the  date  he  was  adjudged  a 
bankrupt,  except  in  so  far  as  it  is  to  proi)erty  which  is 
exempt  to  all  (1)  documents  relating  to  his  property;  (2) 
interest  in  patents,  patent  rights,  copyrights  and  trade- 
marks; (3)  powers  which'  he  might  have  exercised  for  his 
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own  benefit^  but  not  those  which  he  might  have  exercised 
for  some  other  person;  (4)  property  transferred  by  him  in 
fraud  of  his  creditors;  (5)  property  which  prior  to  the 
filing  of  the  petition  he  could  by  any  means  have  trans- 
ferred or  which  might  have  been  levied  upon  and  sold 
under  judicial  process  against  him."    If  the  act  was  retro- 
spective in  its  terms,  and  reached  back  to  the  transactions 
completed  more  than  three  years  before  its  passage,  still 
it  is  apparent  by  the  all^ations  of  the  petition  itself  that 
James  H.  Stewart  had  no  title  to  the  real  estate  as  of  the 
time  when  he  was  adjudged  a  bankrupt;  he  had  incum- 
bered and  conveyed  his  title  thereto  nearly  four  years 
before  that  time,  and  the  incumbrance  by  the  decree  of  the 
state  court  had  been  foreclosed,  his  equity  of  redemption 
cut  off,  and  the  title  he  once  possessed  thereto  had  been 
transferred  and  a  new  and  independent  title  created  in 
another,  long  before  the  passage  of  the  act  under  which 
the  plaintiff  claims.    Therefore,  the  title  to  the  real  estate 
in  question  never  vested  in  the  plaintiff  as  trustee.    Again, 
the  bankruptcy  act,  by  its  terms,  clearly  shows  that  it 
was  not  intended  to  be  retrospective  in  its  action;  and  it 
may  be  doubted  if  this  kind  of  an  action  can  be  maintained 
to  set  aside  transactions  had  more  than  three  years  before 
its  passage.    We  do  not  decide  this  question,  however,  in 
this  action. 

3.  By  the  terms  of  the  bankrupt  act  itself,  it  is  pro- 
vided: "Proceedings  commenced  under  State, insolvency 
laws  before  the  passage  of  this  Act  shall  not  be  affected 
by  it."  It  appearing  on  the  face  of  the  petition  that  pro- 
ceedings relating  to  the  matters  in  question  have  been 
commenced,  and  are.  presumed  to  be  still  pending  under 
the  state  insolvency  laws,  before  the  passage  of  the  bank- 
ruptcy act,  it  follows  that  they  are  not  affected  thereby, 
and  the  plaintiff  has  no  power  to  proceed  herein;  as  ap- 
pears by  the  petition,  the  only  one  who  can  maintain  this 
action  is  the  assignee,  I.  C.  Eller,  who  is  made  a  party 
defendant  herein. 

For  the  foregoing  reasons  we  hold  that  the  court  did 
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not  err  in  sustaining  the  demurrer  to  plaintiff's  petition^ 
and  we  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Pound  and  Oldham,  CO.,  concur. 

Affirmed. 


Edgar  E.  Hood,  as  Trustee  in  Bankruptcy  in  the  Mat- 
ter OF  James  H.  Stewart,  Bankrupt,  v.  The  Blair 
State  Bank. 

Filed  September  18,  1902.   No.  12,029. 

Commissioner's  opinion.    Department  No.  2. 

Creditors'  Suit:  Fraudulent  Conveyances:  Bankbuptct.  The  facts 
herein  are  the  same  as  in  the  case  of  Hood  v.  The  Blair  State 
Bank,  ante,  page  432,  and  said  case  is  approved  and  followed. 

Error  from  the  district  court  for  Washington  county. 
Tried  below  before  Baxter,  J.    Affirmed. 

Kennedy  d  Learned^  Walton  d  Mummert  and  F.  8.  How- 
elly  for  plaintiff  in  error. 

Oshorne  d  Aye  and  F.  A.  Brof/au^  contra. 

Barnes,  G. 

This  action  was  commenced  in  the  district  court  for 
Washington  county  by  Edgar  E.  Hood,  as  trustee  in  bank- 
ruptcy in  the  matter  of  James  H.  Stewart,  bankrupt, 
against  The  Blair  State  Bank,  to  recover  the  sum  of 
f  10,000,  alleged  to  be  the  proceeds  of  a  stock  of  merchan- 
dise and  certain  book  accounts  conveyed  by  two  bills  of 
sale  executed  to  said  bank  by  James  H.  Stewart  on  April 
10  and  July  6,  1895.  The  petition  is  practically  a  dupli- 
cate of  the  one  filed  in  No.  12,028,  just  decided  by  this 
court  and  reported  ante^  page  432.  Both  actions  were 
commenced  at  the  same  time,  the  same  proceedings  were 
had  in  the  trial  court  and  the  same  judgment  was  rendered 
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in  each  of  them.  The  only  difference  between  the  peti- 
tions is,  that  it  is  not  alleged  in  the  one  filed  in  this  case 
that  I.  C.  Eller  is  the  assignee  in  the  insolvency  proceed- 
ings pending  in  the  matter  of  the  estate  of  James  H.  Stew- 
art, and  the  said  assignee  is  not  made  a  party  to  this  suit 
It  is  alleged  in  the  petition,  however,  that  the  bills  of  sale 
were  foreclosed  in  the  district  court  of  Washington  county, 
and  the  proceeds  of  such  foreclosure  were  paid  over  to  the 
defendant  bank  and  were  thus  converted  by  said  bank 
to  its  own  use  and  benefit.  The  petition  fails  to  allege 
sufficient  facts  to  show  that  the  foreclosure  proceedings 
and  the  decree  of  the  court  therein,  were  fraudulent  and 
void.  Tt  is  shown  on  the  face  of  the  petition  that  the  title 
of  Jair(  s  H.  Stewart  passed  to  the  defendant  under  the 
bills  of  sale  more  than  four  years  before  this  action  was 
commenced ;  and  the  foreclosure  proceedings  were  had,  the 
property  sold  and  the  proceeds  were  awarded  to  the  de- 
fendant about  three  years  before  the  passage  of  the  bank- 
ruptcy law  of  1898. 

We  therefore  hold  that  the  plaintiff  did  not  obtain  title 
to  said  property,  or  the  proceeds  thereof,  by  operation  of 
law,  on  his  appointment  as  trustee  in  bankruptcy  of  the 
estate  of  James  H.  Stewart,  and  that  the  demurrer  to  the 
petition  was  properly  sustained. 

We  recommend,  as  in  No.  12,028,  that  the  judgment  of 
the  district  court  be  affirmed. 

Pound  and  Oldham,  CO.,  concur. 

Affirmed. 


KoBEET  Payne,  Receiver  of  The  Kearney   National 
Bank  of  Kearney,  Nebraska,. v.  William  D.  Liebee. 

FnJO)  OcTOBBB  9,  1902.   No.  10,613. 

CommisBloner's  opinion.    Department  No.  1. 

1.  BiUs  and  Notes:  Action  bt  Indorsee:  Denial  of  Ownebship:  Pboof 
OF  Indorsement.  Where,  in  an  action  by  the  alleged  indorsee  of  a 
promissory  note,  the  defendant  denies  the  plaintitTs  ownership, 
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t    the  tmrden  of  proof  is  upon  plaintiff  to  show  by  competent  evi- 
dence that  the  indorsement  on  the  note  is  that  of  the  payee. 

2.  Appeal  and  Error:  Findino  Suffobted  bt  Evibenob:  Force  and 
BrwEcr.  Where  the  finding  of  the  trial  court  is  supported  by  suffi- 
cient competent  evidence,  it  has  the  same  force  and  effect  as  a 
verdict  by  a  Jury,  and  will  not  be  disturbed  unless  manifestly 
wrong. 

S.  BiUs  and  Notes:  Indobsements:  -  Evidence.  BMdence  examined, 
and  found  to  sustain  the  finding  and  Judgment  of  the  trial  court 

Error  from  the  district  court  for  Buffalo  county.    Tried 
below  before  Sullivan,  J.    Affirmed. 

Warren  Pratt ^  for  plaintiff  in  error. 

J.  M.  Easterling  and  H.  M,  Sinclair,  contra. 

ElRKPATRIOK^  C. 

This  is  an  action  brought  by  Robert  Payne,  plaintiff  in 
error,  as  receiver  of  the  Kearney  National  Bank,  against 
William  D.  Liebee,  defendant  in  error,  to  recover  the  sum 
of  eighty  dollars  with  interest  alleged  to  be  due  upon  a 
promissory  note.  The  action  was  commenced  in  justice 
court,  and  taken  ujwn  appeal  to  district  court,  where  trial 
was  had,  resulting  in  a  finding  and  judgment  for  defend- 
ant in  error,  dismissing  the  action.  The  petition  alleges 
that  plaintiff  in  error  is  the  duly  qualified  and  acting  re- 
ceiver for  the  Kearney  National  Bank;  that  defendant 
in  error  had  executed  the  note,  a  copy  of  which  is  set  out, 
to  the  bank  before  the  receiver  was  appointed;  that  the 
bank,  being  indebted  to  one  Emma  J.  Greer,  indorsed  and 
transferred^  the  note  in  suit  to  said  Emma  J.  Greer  as 
collateral  security  long  prior  to  its  maturity;  that  in  ac- 
cordance with  the  rules  adopted  by  the  comptroller  of  the 
currency,  plaintiff  in  error  brought  the  suit  as  receiver 
for  the  benefit  of  Emma  J.  Greer,  the  owner  of  the  note. 
An  answer  was  filed  which  admitted  the  appointment  of 
plaintiff  in  error  as  receiver,  and  the  execution  of  the  note, 
and  in  addition  thereto,  pleaded  as  follows:  "Defendant 

Airther  says  that  at  the  time  he  executed  the  note  sued 
38 
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on  in  plaintiflf 's  'i)etition,  the  Kearney  National  Bank  was 
indebted  to  him  in  the  sum  of  one  hundred  and  twentv 
dollars  for  money  deposited  in  said  bank,  and  that  said 
sum  is  still  due  and  owing  from  said  bank  to  this  plaintiff, 
and  that  the  note  in  suit  was  executed  with  the  agreement 
that  said  sum  of  |120  was  to  be  applied  on  said  note  in 
full  discharge  thereof.  That  the  pretended  indorsement 
of  the  note  in  suit  was  not  made  by  authority  of  the 
Kearney  National  Bank,  nor  for  any  consideration,  but 
was  made  by  one  Chas.  Wiley,  an  employee  of  said  bank 
and  a  nephew  of  Emma  J.  Greer,  without  authority  and 
without  any  consideration."  To  this  answer  for  reply  was 
filed  a  general  denial. 

The  facts  disclosed  by  the  record  are,  briefly  ^stated,  as 
follows:  On  December  12,  1894,  the  Kearney  National 
Bank  closed  its  doors.  At  that  time  it  had  on  deposit 
belonging  to  defendant  in  error  |160,  and  belonging  to 
Emma  J.  Greer  something  like  14,000.  Shortly  after 
wards  the  bank  desired  to  resume  business,  and,  for  the 
purpose  of  satisfying  its  depositors,  issued  certificates  of 
deposit,  payable  in  six,  twelve,  eighteen  and  twenty-four 
months.  Defendant  in  error  was  not  willing  to  accept  a 
certificate  of  deposit,  because,  he  said,  he  was  obliged  to 
have  some  money  with  which  to  buy  feed  and  seed  to  put 
in  his  crop.  To  induce  him  to  accept  the  certificates,  the 
oflSicers  of  the  bank  agreed  to  advance  him  some  money. 
They  accordingly  let  him  have  f  100,  and  took  his  note 
therefor.  Some  time  later,  when  the  first  certificate  of 
deposit  became  due  for  the  sum  of  |40,  defendant  in  error 
presented  it  for  payment.  The  president  of  the  bank  said 
that  they  were  unable  to  pay  him  the  forty  dollars,  but 
that  they  would  let  him  have  half  that  amount,  which  they 
accordingly  did,  taking  up  one  |40  certificate  of  deposit 
by  the  payment  of  the  |20,  and  by  reducing  his  flOO  note 
|20 ;  and  defendant  in  error  executed  the  note  in  suit  for 
180,  the  president  of  the  bank  agreeing  when  the  next 
certificate  of  deposit  came  due,  to  pay  another  f20  on 
the  certificate  and  reduce  the  note  |20,  and  so  on  until  he 
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had  received  enough  money  on  his  certificates  of  deposit 
to  satisfy  the  note.  Before  the  next  certificate  of  deposit 
matured,  the  bank  again  closed  its  doors  and  never  re- 
opened. 

It  is  disclosed  that  Emma  J.  Greer,  at  some  time  before 
the  bank  closed  the  first  time,  had  received  an  amount  of 
notes  as  collateral  security,  and  at  a  later  date  and  just 
before  the  bank  closed  the  last  time,  she  seems  to  have 
surrendered  some  of  these  notes,  taking  others  in  lieu 
thereof,  among  which  was  the  note  sued  upon  in  this 
action.  Emma  J.  Greer  was  not  called  as  a  witness,  and 
the  testimonv  does  not  show  when  she  received  the  note. 
But  Andrews,  an  officer  or  clerk  in  the  bank,  says  she 
received  it  just  shortly  before  the  bank  closed  the  last 
time.  At  the  time  of  the  trial  there  remained  due  Emma 
J.  Greer,  on  account  of  her  deposit,  between  f  1,300  and 
fl,400. 

The  testimony  of  defendant  in  error  regarding  his  agree- 
ment with  the  officers  of  the  bank  as  to  the  manner  in 
which  his  note  was  to  be  paid  is  undisputed,  and  estab- 
lishes the  defense  which  he  pleads  to  the  note.  Under  the 
issues  as  presented  by  the  pleadings  the  burden  of  proof 
was  upon  plaintiflf  in  error  to  establish  the  ownership  of 
the  note  by  Emma  J.  Greer,  and  that  she  obtained  it  in 
the  usual  course  of  business  for  a  valuable  consideration. 
From  a  careful  examination  of  the  evidence  we  are  satis- 
fied that  it  fails  to  establish  the  ownership  of  the  note  in 
Emma  J.  Greer  so  as  to  make  her  a  holder  for  value.  H. 
C.  Andrew^s  testified  that  he  knew  the  note  was  in  her 
possession,  that  she  brought  it  to  him  at  the  bank  and  he 
took  it  for  collection.  He  testified  that  he  did  not  know 
when  she  got  it  or  how  she  got  it,  but  from  his  testimony 
it  might  be  inferred  that  she  got  it  in  exchange  for  other 
collateral.  The  testimony  is  so  meagre  and  of  such  an 
imsatisfactory  character,  and  shows  so  little  knowledge 
on  his  part  of  the  matters  in  question,  that  we  are  of 
opinion  that  the  trial  court  was  justified  in  holding  that 
the  evidence  was  not  sufficient.     Defendant  in  error,  in 
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answer  to  a  question,  testified  as  follows :  "Now,  jnst  a 
week  or  two  before  they  closed,  that  note  was  in  the  bank, 
because  I  seen  it.  Charley  Wiley,  this  Mrs.  Greer  being 
his  aunt,  he  wanted  to  help  her  all  he  could  and  freeze 
the  rest  of  us  out.  Both  Downing  and  Allen  and  Barney 
will  say  they  forbid  him  disposing  of  that  note.  But  he 
took  that  note  directly  to  Mrs.  Greer  himself.*' 

Regarding  the  transfer  of  the  note,  the  trial  court  finds 
as  follows :  "That  no  renewal  of  the  certificates  of  deposit 
held  by  said  Emma  J.  Greer  was  made  at  the  time  said 
note  was  indorsed  or  delivered  to  her ;  nor  was  any  other 
security  held  by  her  surrendered  in  consideration  of  the 
transfer  of  said  note  to  her.  But  that  said  note  was  in- 
dorsed and  delivered  to  her  by  the  cashier  voluntarily  and 
in  violation  of  the  bank's  contract  with  defendant  con- 
cerning said  note  and  ajy  additional  security  to  her  cer- 
tificates." While  the  evidence  in  support  of  this  finding 
IS  meagre,  we  are  of  opinion  that  it  is  sufficient  In 
Schroeder  v,  Nielson,  39  Neb.,  335,  it  is  said :  "In  a  snit 
against  the  maker  of  a  promissoiy  note  by  an  allied 
indorsee  thereof,  as  such,  the  defendant's  answer  denied 
plaintiflPs  ownership.  Held,  To  entitle  plaintiff  to  recover, 
he  must  establish,  by  competent  evidence,  that  the  indorse- 
ment on  the  note  was  that  of  the  payee."  In  the  case  at 
bar,  the  indorsement  on  the  back  of  the  note,  while  not 
offered  in  evidence,  is-  probably  admitted  by  the  answer, 
so  far,  at  least,  as  the  genuineness  of  the  signature  of 
Charles  Wiley,  the  cashier,  is  concerned.^  The  authority 
of  the  cashier  to  dispose  of  the  note  to  Mrs.  Greer  may  well 
be  doubted.  In  Boone,  Banks  and  Banking,  section  104,  it 
is  said :  "An  indorsement  by  a  cashier  which  vriU  bind  his 
bank  must  be  within  the  scope  of  his  duty  as  cashier.  He 
can  not,  therefore,  without  special  authority,  transfer 
notes  of  the  bank  in  payment  of  a  deposit  so  as  to  bind  the 
bank."  SchncHman  v.  Noble,  J5  la.,  120.  It  is  probably 
also  true  that  the  transfer  of  this  note  to  Mrs.  Greer  was 
void  under  the  provisions  of  section  5242,  Revised  Stat- 
utes of  the  United  States,  which  prohibits  the  transfer 
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of  i)aper  or  other  aasets  of  a  national  bank  in  contempla- 
tion of  insolvency. 

But  we  do  not  care  to  rest  the  determination  of  this 
ease  npon  either  of  these  two  grounds^  putting  it  rather 
upon  the  ground  that  plaintiff  in  error  wholly  failed  to 
establish  by  competent  evidence  ownership  of  the  note, 
and  that  the  note  was  obtained  in  the  usual  course  of  busi- 
ness for  value  before  maturity.  The  finding  of  the  trial 
court  has  the  same  force  and  effect  of  a  verdict  by  a  jury 
{Westover  v.  Lewis,  36  Neb.,  692),  and  the  rule  is  well 
settled  that  this  court  will  not  disturb  such  finding  unless 
it  is  clearly  wrong.  Blodgett  v.  McMurtry,  34  Neb.,  782 ; 
Upton  V.  Levy,  39  Nfeb.,  331.  The  judgment  of  the  trial 
court  seems  to  be  right,  and  it  is  recommended  that  the 
same  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

Affirmed. 


A.  E.  Cbuzen  v.  William  L.  Pottle,  Administratoe  op 
THE  Estate  of  Emry  B.  Pottle,  Deceased. 

FnxD  OCTOBEB  9,  1902.  No.  11,673. 
Commissioner's  opinion.    Department  No.  1. 

1.  Contracts:    Pkbsumftion  of  Knowudge  of  Contents.   AU  men  are 

presumed  to  read  and  understand  the  terms  of  contracts  entered 
into  by  them,  and  in  the  absence  of  fraud,  deception  or  other 
undue  means  in  procuring  tf^eir  execution,  they  wiU  not  be  per- 
mitted to  escape  a  UabiUty  clearly  expressed  by  the  language  of 
the  contract. 

2.  Mortgages:    Assumption  of,  in  Deed:    Estoppel  to  Dent.    Where 

a  grantee  under  a  deed,  by  the  terms  of  which  he  agrees  to  assume 
and  pay  a  mortgage,  for  many  years  exercises  ownership  over  the 
land  conveyed,  paying  taxes,  and  interest  on  the  mortgage,  and 
Joining  in  the  execution  of  an  agreement  extending  the  time  for 
the  payment  of  the  mortgage,  he  is  estopped  to  deny  that  he 
assumed  to  pay  the  mortgage. 

3.  Appeal  aad  Error:    Refusal  of  Tbial  Coubt  to  Make  Sfecifio 

Findings.  Refusal  of  the  trial  court  to  specifically  find  upon  cer- 
tala  qasstions,  helAf  under  the  fkcts  in  this  case,  not  error. 


I 


454  NEBRASKA  REPORTS.     [Unofficiai* 

Cruzen  v.  Pottle. 

4.  Mortgages:  Assumption  op  Payment:  Bvidknck.  Evidence  exam- 
ined, and  found  to  sustain  findings  and  judgment  of  the  trial 
court. 

Error  from  the  district  court  for  Lincoln  county.    Tried 
below  before  Grimes,  J.    Affirmed. 

T.  C.  Patterson,  for  plaintiff  in  error. 

Wilcox  &  Halligan,  contra.       • 

KiRKPATRICKj  C. 

This  is  an  action  brought  in  the  district  court  of  Lincoln 
county  by  William  Pottle,  administrator,  against  A.  K. 
Cruzen  to  recover  the  sum  of  f  500,  with  interest  thereon, 
being  the  amount  due  on  a  note  and  mortgage  executed  by 
George  N.  Thomas  and  wife  to  Lew  E.  Darrow,  and  by 
him  assigned,  which  it  is  claimed,  A.  R.  Cruzen,  plaintiff 
in  error,  assumed  and  agreed  to  pay.  The  facts  disclosed 
by  the  record,  briefly  stated,  are  as  follows :  In  the  year 
1886,  A.  R.  Cruzen,  and  John  B.  Cruzen,  his  brother,  were 
engaged  in  conducting  a  banking  business  in  the  town  of 
Curtis,  Frontier  county,  Nebraska.  The  name,  under 
which  the  business,  of  which  they  were  the  sole  owmers, 
was  conducted,  was  the  State  Bank  of  Curtis.  Besides 
the  banking  business,  they  were  engaged  in  buying  and 
selling  real  estate,  being  mostly  the  equity  in  lands  sub- 
ject to  mortgages.  The  deeds  to  nearly  all  the  lands 
handled  were  taken  in  the  name  of  A.  R.  Cruzen.  On 
February  19,  1889,  the  bank  purchased  an  equity  from 
George  N.  Thomas  and  wife  in  the  northwest  quarter,  of 
section  25,  township  10  north,  range  30  west  This  land 
was  subject  to  a  mortgage  for  f 500,  due  May  1,  1893,  and 
the  deed  executed  by  Thomas  and  wife  was  made  subject 
to  this  mortgage.  In  April,  1889,  John  B.  Cruzen,  who 
was  a  third  owner  in  the  bank,  sold  out  his  intferest  to  his 
brother,  who  at  that  time  owned  the  other  two-thirds  in- 
terest, and  on  May  13,  1889,  he  executed  a  warranty  deed 
to  his  brother  for  the  real  estate  purchased  from  Thomas. 
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This  deed,  after  describing  the  land,  contained  a  condi- 
tion in  the  words  following:  "Subject  to  a  mortgage  for 
fSOO  and  interest,  and  all  taxes,  that  the  said  A.  B.  Cruzen 
is  to  assume  and  pay."  This  deed  was  placed  of  record  in 
Lincoln  county,  where  the  land  was  situated,  on  May  15, 

1889. 

Plaintiff  in  error  swears  positively  that  he  had  no  knowl- 
edge of  the  existence  of  the  deed  in  question,  and  supposed, 
until  shortly  before  this  action  was  commenced,  that  the 
deed  to  the  land  in  question  had  been,  as  in  the  case  of 
other  deeds  to  lands  purchased  by  the  bank,  taken  in  his 
name  in  the  first  instance,  rather  than  in  the  name  of  his 
brother,  and  that  he  never  knew,  until  just  before  the  com- 
mencement 9f  this  action,  that  his  brother  had  executed 
this  deed,  or  that  the  deed  contained  the  provision  that 
the  grantee  assumed  and  agreed  to  pay  the  mortgage. 

John  B.  Cruzen  testified  that  he  made  the  deed,  but  that 
he  did  not  know  that  it  contained  the  provision  that  A. 
R.  Cruzen  was  to  assume  and  pay  the  mortgage.  Both  of 
the  Cruzens  testify  that  there  never  was  any  contract  or 
agreement,  by  the  terms  of  which  A.  R.  Cruzen  agreed 
to  pay  the  note  and  mortgage  in  suit. 

It  is  disclosed  by  the  evidence  that  A.  R.  Cruzen  paid 
the  interest  ^n  the  note  and  mortgage  in  suit  up  to  May 
1,  1895,  the  last  payment  being  on  January  15,  1898, 
amounting  to  $69.18,  and  that  he  paid  two  years'  taxes 
on  the  land.  It  is  also  disclosed  that  on  May  1,  1893, 
A.  R.  Cruzen  executed  an  agreement  for  an  extension  of 
the  mortgage  on  the  land  in  question  in  the  form  follow- 
ing: 

"No.  9810.  Extension  of  Farm  Mortgage  Bond.  |500. 
Whereas,  Catherine  S.  Pottle  has  agreed  to  extend  for  the 
term  of  two  years  from  May  1,  1893,  the  time  of  one  bond 
for  1500,  dated  May  1,  1888,  due  May  1,  1893,  and  secured 
by  a  mortgage  duly  recorded  in  the  recorder's  office  of 
Lincoln  county,  Nebraska.  Now,  therefore,  I,  A.  R. 
Cruzen,  the  present  owner  of  the  land  described  in  the 
mortgage,  do  hereby  agree  with  Catherine  8.  Pottle,  to 
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pay  the  interest  upon  said  bond,  semi-annually,  at  the 
rate  of  seven  per  cent,  per  annum,  at  the  times  and  places 
specified  in  the  four  interest  notes  for  $17.50  each  hereto 
attached,  and  bearing  even  date  herewith;  and  I  further 
agree  that  all  the  stii)ulation&and  provisions  of  said  bond, 
and  all  the  covenants  of  the  mortgage  given  to  secure  the 
same  shall  remain  in  full  force  and  effect,  so  far  as  they 
can  be  applied  hereto.  Given  under  my  hand  this  first  day 
of  May,  1893.    A.  R.  Cruzen." 

In  January,  1898,  plaintiff  in  error,  being  pressed  for 
the*  payment  of  the  mortgage  in  suit,  offered  to  deed  the 
land  covered  by  the  mortgage  to  defendant  in  error,  pro- 
viding he  was  released  from  all  liability  on  account  of 
the  assumption  of  payment  of  the  mortgage  ^s  provided 
in  his  deed.    This  apparently  defendant  in  error  refused 
to  do.    Plaintiff  in  error  then  executed  a  deed  covering  the 
land  back  to  his  brother,  disclaiming  any  Interest  in  the 
land,  and  claimed  not  to  have  known  that  the  deed  under 
which  he  obtained  title  contained  the  assumption  clause. 
It  is  claimed  by  plaintiff  in  error  that  it  is  disclosed  by 
the  evidence  that  the  deed  in  question  from  John  B.  Cruzen 
to  his  brother,  A.  R.  Cruzen,  was  never  delivered,  and  that 
A.  R.  Cruzen,  therefore,  never  had  title,  and  waa  not  in 
any  way  bound  by  the  assumption  clause  in  the  deed. 
To  this  contention  we  are  unable  to  agree.    The  testimony 
shows  that  some  time  after  A.  R.  Cruzen  obtained  title  to 
the  premises,  he  executed  an  extension  agreement,  which 
has  hereinbefore  been  set  out.    In  this  agreement  he  rep- 
resented that  he  was  the  owner  of  the  land.     It  is  also 
disclosed  that  he  paid  taxes  on  the  land  for  at  least  two 
years,  and  paid  two  or  more  years'  interest  on  the  mort- 
gage.   These  acts  on  his  part  amounted  to  an  acceptance 
of  title  to  the  premises  under  the  deed.    All  men  are  pre- 
sumed to  read  and  understand  the  terms  of- the  contracts 
entered  into  by  them.    Plaintiff  in  error  must  be  presumed 
to  have  known  the  contents  of  the  deed  under  which  he 
was  claiming  title  to  the  premises.    Hawkins  v.  HatvkinSf 
50  Cal./558;  Taylor  v,  Pleckenstein,  30  Fed.  Bep.,  »9; 
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Hazard  !?•  Chriawold,  21  Fed.  Rep.,  178 ;  Jaeger  v.  Whitsett, 
3  Colo.,  105 J  Rice  V.  Dv>ight  Mfg.  Co.,  2  Oush.  [Mass.],  80. 
Plaintiff  in  error  held  title  to  the  land  in  question  under 
the  deed,  by  the  terihs  of  which  he  agreed  and  assumed 
to  pay  the  mortgage  for  a  term  of  nearly  nine  years,  and 
during  that  time  the  mortgagee  entered  into  an  agreement 
with  him,  by  the  terms  of  which  the  maturity  of  the  note 
and  mortgage  were  extended  for  a  period  of  two  years. 
In  this  extension  agreement  plaintiff  in  error  represented 
that  he  was  the  owner  of  the  land,  and  there  can  be  no 
doubt  that  the  mortgagee  relied  upon  this  representatton. 
It  would  not  be  reasonable  to  suppose  that  a  mortgagee 
would  have  entered  into  an  agreement  extending  the  ma- 
turity of  his  note  with  an  entire  stranger  and  one  who 
had  no  interest  in  the  premises.    The  assignee  of  the  mort- 
gagee, the  person  who  executed  the  extension  agreement, 
is  dead,  and  no  testimony  has  been  introduced  showing 
that  the  mortgagee  knew  of  the  terms  of  the  deed  under 
which  plaintiff  in  error  obtained  title.    But  there  can  be 
no  question  that  the  holder  of  the  mortgage  changed  her 
position,  relying  upon  the  ownership  of  plaintiff  in  error. 
We  are  of  opinion  that  plaintiff  in  error,  after  the  lapse 
of  nearly  nine  years  from  the  execution  of  the  deed  under 
which  he  agreed  and  assumed  to  pay  the  mortgage  debt, 
can  not  now  be  permitted  to  repudiate  his  contract  and 
e0cai)e  liability  thereunder.    Bigelow,  Estoppel  [2d  ed.], 
639.     The  only  basis  upon  which  business  can  be  trans- 
acted is  upon  the  presumption  that  men  entering  into 
contracts  know  and  understand  the  terms  of  such  con- 
tracts.   In  Sutter  v.  Rose,  48  N.  E.  Rep.  [111.],  411,  it  is 
said :  ^'Where  a  grantee,  claiming  that  a  clause  requiring 
the  assumption  of  a  mortgage  was  fraudulently  and  with- 
ont  his  knowledge  inserted  in  the  deed,  failed  to  disaffirm 
it  for  ten  months  after  notice  of  the  fraud,  until  suit  was 
brought  by  the  mortgagee,  he  is  estopped  to  set  up  the 

frand." 

In  Yer  Planck  v.  Lee,  53  Pac.  Rep.  [Wash.],  724,  it  is 
said:  "Where  a  deed  reciting  that  the  grantee  assumed 
a  BUKTtgage  was  taken  by  an  agent  without  the  knowledge 
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or  authority  of  the  grantee,  but  he  subsequently  conveyed 
the  property,  covenanting  that  he  was  the  owner  in  fee, 
and  he  knew  of  the  assumption  clause,  and  made  payments 
of  interest  on  the  mortgage,  he  is  estopped  to  say  he  did 
not  assume  the  same."  Libbey  v.  Ralston^  43  Pac.  Rep. 
[Kan.],  2M;  Fleming  v.  Reed,  49  N.  E.  Rep.  [Ind.],  1087. 

Whether  or  not  plaintiff  in  error  actually  knew  that 
under  the  deed  he  had  assumed  and  agreed  to  pay  the 
mortgage  we  regard  as  immaterial  after  the  lapse  of  nearly 
nine  years,  in  view  of  the  fact  that  it  was  his  duty  to 
exaifiine  the  deed  and  know  its  contents.  In  Farrell  t?. 
Bouck,  60  Neb.,  771,  this  court  said:  "One  who  fails, 
through  culpable  inertness,  to  make  inquiry  when  it  is  his 
duty  to  inquire,  and  by  reason  of  such  failure  loses  a  val- 
uable right,  is  not  entitled  to  relief  in  equity  on  the  ground 
of  mistake."  Willard  v.  Ostrander,  26  Pac.  Rep.  [Kan.], 
1017. 

It  is  contended  by  plaintiff  in  error  that  inasmuch  as 
under  the  holding  in  Hare  v.  Murphy,  60  Neb.,  135,  82 
N.  W.  Rep.,  312,  it  is  said  the  assumption  clause  in  a  deed 
is  in  the  nature  of  a  personal  contract,  and  therefore  not 
properly  recorded,  it  would  not  be  such  notice  as  under 
the  law  is  imparted  by  the  recording  of  the  deed.  With  the 
doctrine  of  that  case  we  are  agreed.  But  we  are  of  opinion 
that  it  is  not  applicable  to  a  party  to  a  contract  who  is 
presumed  to  know  what  the  contract  contains. 

Complaint  is  made  that  the  trial  court  did  not  spe- 
cifically find  upon  certain  points  requested  by  plaintiff  in 
error.  We  are  of  opinion  that  plaintiff  in  error  was  in 
no  way  prejudiced  by  the  action  of  the  trial  court  in  this 
regard. 

It  seems  that  the  findings  and  judgment  of  the  trial 
court  were  the  only  findings  and  judgment  that  could  prop- 
erly have  been  rendered  under  the  evidence,  and  it  is, 
th'erefore,  recommended  that  the  judgment  of  the  trial 
court  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

Affiembd. 
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Patrick  J.  Cbeedon  v.  Eliza  W.  Patrick  bt  al. 

Filed  Octobeb  9,  1902.  No.  11,778. 
Commissioner's  opinion.    Department  No.  2. 

1.  Reference:    Obdeb  of  Continuance  Not  ^  Reoobd:    Nunc  Pbo  Tunc 

Obdeb.  a  finding  that  the  court  at  a  previous  term  had  determined 
that  it  was  necessary  and  advisable  to  continue  a  pending  refer- 
ence, but  through  inadvertence  had  made  no  notation  thereof  on 
the  trial  doqKet,  so  that  no  order  was  spread  upon  the  Journal,  is 
sufficient  to  sustain  an  order  directing  entry  of  an  order  of  con- 
tinuance nunc  pro  tunc,  without  any  finding  in  such  terms  that 
the  court  made  the  order  directed  to  be  entered. 

2.  Heferenee:     Fujno  Repobt  Out  of  Time:    Ibbeoulabttt.    While  a 

referee  has  no  power  or  jurisdiction  to  proceed  with  a  hearing  or 
perform  any  acts  of  a  Judicial  nature  after  expiration  of  the  time 
fixed  by  the  court  for  making  his  report,  filing  the  report  out  of 
time  is  a  mere  irregularity  and  does  not  preclude  the  court  from 
acting  thereon  in  its  determination  of  the  cause. 

3.  Contracts:    Wbitten  Building  Contbact:    Obal  Evidence  to  Show 

Undebstandino  as  to  Cebtain  Matebials.  a  written  building  con- 
tract provided  that  the  work  was  to  be  done  according  to  certain 
plans  and  specifications  to  the  satlsfactloh  of  one  of  the  parties 
"In  design,  workmanship,  and  finish."  The  plans  and  specifica- 
tions contained  no  details  as  to  certain  materials  required,  and 
nothing  was  specified  as  to  where  they  were  to  be  obtained.  Held, 
That  parol  evidence  was  admissible  to  show  that  at  the  time  the 
contract  was  made  such  party  insisted  that  said  materials  must 
be  obtained  In  the  east,  because  he  considered  the  eastern  designs, 
workmanship  and  finish  superior,  and  to  show  that  a  subsequent 
purchase  of  such  materials  in  the  east  was  in  pursuance  of  the 
understanding  when  the  contract  was  made  and  to  comply  with 

the  requirements  he  was  empowered  to  make  by  its  express 
terms. 

4.  Appeal  and  Error:    Refebence:    Confucting  Evidence.    The  find- 

ings of  fact  of  a  referee,  on  conflicting  evidence,  confirmed  by  the 
district  court  after  hearing  on  exceptions  thereto,  will  not  be 
disturbed  on  appeal. 

Error  from  the  district  court  for  Douglas  county.  Tri^ 
below  before  Pawcett,  J.    Affirmed. 

T.  J.  Mahoney  and  J.  A.  C.  Kennedy,  for  plaintiff  in 


Robert  W.  Patrick,  contra. 
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Pound,  0. 

This  suit  was  brought  some  ten  years  ago  to  foreclose 
a  mechanics'  lien.  It  involved  an  extremely  laborious  ac- 
counting with  reference  to  about  six  hundred  items,  and,  as 
counsel  well  put  it,  amounted  practically  to  so  many  sep- 
arate law  suits.  A  reference  was  ordered  at  the  Mav  term, 
1892,  of  the  district  court,  and  the  referee  was  directed  to 
report  on  the  first  day  of  the  next  term.  On  that  day  the 
time  was  extended  and  orders  further  extending  the  time 
were  duly  entered  from  term  to  term  until  the  September 
term,  1897,  when  no  order  was  put  on  record.  Afterwards, 
at  the  February  term,  1898,  an  order  was  made  directing 
entry  of  an  order  of  continuance  ninic  pro  tunc  as  of  the 
preceding  term.  The  report  of  the  referee  was  filed  during 
the  term  to  which  the  time  was  thus  extended,  but  not 
until  after  the  date  fixed  in  the  order.  Exceptions  were 
filed  to  the  report  and  a  hearing  extending  over  a  long 
period,  if  we  may  judge  from  the  recitals  in  the  record, 
resulted  in  a  decree  confirming  its  main  features  and  dis- 
posing of  the  case  substantially  in  conformity  therewith. 
That  decree  is  brought  before  us  by  petition  in  error. 

The  first  assignment  of  error  argued  relates  to  the  entry 
of  the  order  nunc  pro  tunc  extending  the  time  for  the 
referee  to  report.  In  the  findings  upon  which  the  action 
of  the  court  directing  this  entry  are  based  it  is  set  forth 
that  the  court  had  determined  at  the  preceding  term  that 
it  was  necessary  and  advisable  to  extend  the  time  and  had 
so  informed  the  referee,  but  through  inadvertence  had 
made  no  notation  of  its  decision  on  the  trial  docket  so 
that  no  order  was  spread  upon  the  journal.  It  is  argued 
that  this  finding  does  not  sustain  the  order  for  the  reason 
that  it  does  not  appear  that  the  court  made  any  order 
extending  the  time,  but  merely  determined  the  questions 
of  fact  from  which  such  an  order  would  follow.  Of  course 
no. order  can  be  entered  nunc  pro  tunc  unless  it  was  in 
fact  made  in  the  first  instance.  The  circumstance  that 
the  court  should  have  made  it  will  not  suffice.    Oanison 
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V.  The  People^  6  Neb.,  274.  /This,  however,  means  only  that 
the  court  mast  have  determined  upon  some  judicial  action. 
If  it  had  given  the  determination  expression  no  need  for 
sm  entry  nunc  pro  tu7io  would  have  arisen.  But  having 
omitted  this  through  inadvertence,  it  becomes  necessary 
to  make  the  formal  record  of  the  decision  which,  though 
actually  arrived  at,  had  not  been  stated.  Here  it  appears 
that  the  court  inquired  into  the  facts  and  decided  that  an 
extension  was  necessary.  Not  only  did  it  determine  this 
point,  but  it  notified  the  referee  of  its  conclusion.  These 
circumstances,  found  by  the  coilrt,  are  suflScient  evidence 
that  an  order  was  in  fact  made  and  sustain  the  order 
directing  the  entry  nunc  pro  tunc  without  any  finding  in 
express  terms  that  the  court  made  the  order  directed  to  be 
entered. 

It  is  argued  further  that  the  referee  lost  jurisdiction  by 
not  filing  his.  report  within  the  time  fixed  by  the  last  order 
with  reference  thereto  and  as  a  consequence  that  the  court 
erred  in  rendering  a  decree  upon  the  report.  A  referee  has 
no  power  or  jurisdiction  to  proceed  with  a  hearing  or 
perform  any  acts  of  a  judicial  nature  after  expiration  of 
the  time  fixed  by  the  court  for  making  his  report.  Robin- 
son V.  O'Conner,  12  Neb.,  405.  But,  after  the  testimony 
has  been  taken  and  the  referee  has  reached  a  determina- 
tion upon  the  questions  submitted  to  him,  the  filing  of  a 
report  is  a  mere  ministerial  act.  Filing  the  report  out 
of  time  is  an  irregularity  only  and  does  not  preclude  the 
court  from  acting  thereon  in  its  determination  of  the 
cause.  Dietrichs  v.  Lincoln  &  N.  W.  R.  Co.,  13  Neb.,  43 ; 
brown  'v.  WilliannSf  34  Neb.,  376,  382 ;  CHbson  v  Oibson, 
24  Neb.,  394,  406.  In  the  case  at  bar,  it  appears  that  the 
testimony  had  all  been  taken,  the  cause  fully  argued,  and 
the  findings  and  conclusions  of  the  referee  determined 
upon  prior  to  the  time  set.  The  referee  was  ready  to  file 
his  report  at  that  time,  but  refused  to  do  so  until  paid 
liis  fees.  His  failure  to  file  the  report  at  the  tiuie  set  did 
not  invalidate  it. 

Coming  to  the  merits  of  the  cause,  we  are  confronted 
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with  a  record  characterized  aptly  by  counsel  as  "horribly 
voluminous."    But  counsel  have  relieved  us  of  a  great  deal 
of  labor  by  confining  themselves  to  the  findings  upon  one 
item,  so  that  we  are  not  asked  to  go  into  the  evidence  at 
large  except  as  it  bears  thereon.    The  item  in  controversy 
grows  out  of  the  purchase  of  the  hard  wood  required  for 
the  interior  finish  of  one  of  the  buildings  referred  to  in 
the  contract  between  the  parties.    The  plaintiff  contends 
that  after  the  contract  had  been  entered  into  defendants 
requested  him  to  purchase  the  hard  wood  of  a  particular 
firm  in  New  York  and  agreed  to  pay  the  difference  between 
what  it  would  cost  when  furnished  by  that  firm  and  the 
amount  for  which  it  might  be  procured  elsewhere.    De- 
fendants, on  the  other  hand,  assert  that  it  was  required 
and  understood  that  the  hard  wood  should  be  bought  in 
the  east  and  that  the  plaintiff  lost  nothing  by  procuring 
it  where  he  did.    Some  question  is  raised  as. to  the  compe- 
tency of  the  parol  evidence  adduced  by  defendants.    But 
we  are  satisfied  that  it  was  admissible.    The  written  con- 
tract provided  that  the  work  was  to  be  done  according  to 
certain  plans  and  specifications  to  the  satisfaction  of  the 
defendant,  John  N.  H.  Patrick,  "in  design,  workmanship, 
and  finish."     The  plans  and  specifications  contained  no 
details  as  to  the  hard  wood,  and  it  appears  that  the  details 
were  not  made  till  about  the  time  the  wood  was  purchased. 
Nothing  was  specified  as  to  where  it  was  to  be  obtained. 
The  defendants'  evidence  tended  to  show  that  said  John 
N.  H.  Patrick  insisted  that  it  must  be  bought  in  the  east 
because  he  considered  the  eastern  designs,  workmanship 
and  finish  superior,  and  that  the  subsequent  purchase  in 
New  York  was  in  pursuance  of  his  insistence  on  this  point 
and  in  accordance  with  the  understanding  of  the  partitas 
when  the  contract  was  made.     Mr.  Patrick  had  a  right 
under  the  contract  to  require  such  designs,  workmanship, 
and  finish  as  he  preferred.    Those  m,atters  were  left  to  his 
judgment  by  the  written  contract.     Hence  the  parol  evi- 
dence in  no  way  conflicted  with  the  terms  of  that  instru- 
ment.   It  explained  the  provision  already  referred  to  by 
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showing  what  the  parties  understood  Mr.  Patrick  would 
require  in  order  to  be  satisfied  with  the  design,  workman- 
ship and  finish,  as  to  this  item,  at  the  time  the  contract 
was  made,  and  indicated  that  the  wood  was  bought  as  it 
was  in  order  to  comply  with  that  provision  and  the  re- 
quirements Mr.  Patrick  was  empowered  to  make  by  reason 
of  it.  This  was  competent.  Tootle  &  Maule  v.  Elgutter^  14 
Neb.,  158.  If  this  evidence  is  believed,*  the  hard  wood  was 
procured  in  New  York  by  reason  of  the  construction  the 
parties  themselves  put  on  the  original  contract,  and  the  let- 
ter relied  upon  by  plaintiff  acquires  a  different  meaning. 
As  to  the  circumstances  under  which  that  letter  was  writ- 
ten and  received,  the  acts  of  the  parties  thereafter,  and 
the  cost  of  the  materials,  the  evidence  is  largely  confiict- 
ing,  and  there  is  sufficient  to  sustain  the  findings  of  the 
referee,  already  confirmed  by  the  trial  court.  It  is  not 
our  duty  to  reach  an  independent  concludon  under  such 
circumstances.  School  District  No.  1,  Harlan  County,  v. 
Bishop,  46  Neb.,  850. 

We  recommend  that  the  decree  be  affirmed. 

Barnes  and  Oldham,  CO.,  concur. 

Affirmed. 


Frank  Triska  ett  al.  v.  Theodore  H.  Miller  bt  al. 

TiLVD  OcTOBEB  9,  1902.    No.  12,013. 
Ck>inmissioner'8  opinion.    Department  No.  1. 

1.  Appeal  and  Error:    Tbial  to  Coubt:    Pbesumption  as  to  EvroENCE. 

In  a  cause'  tried  to  the  court  without  the  intervention  of  a  jury, 
the  presumption  is  that  the  trial  court  considered  only  competent 
testimony  in  arriving  at  a  decision. 

2.  Pleading^:    Admissions  in  Answeb.   Answer  examined,  and  held  not 

to  be  an  admission  of  the  allegations  of  the  petition. 

3.  Appeal  and  Error:    Refusal  of  Cboss-Examination  of  Witness. 

Certain  rulings  of  the  trial  court  refusing  to  permit  the  cross- 
examination  of  a  witness  examined,  and  held  not  prejudicial  error. 

4.  Kortgages:     Redemption:     Evidence:     Sufficiency.     Evidence  ex- 

amined, and  found  to  sustain  the  finding  and  decree  of  the  trial 
court. 
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Trlska  v.  Miller. 

Error  from  the  district  court  for  Saline  county.    Tried    * 
below  I)efore  Stubbs,  J.    Afjirmed. 

G.  M.  Johnston  and  J.  E.  Gobhey,  for  plaintiffs  in  error. 

F.  I.  Fo8s,  A.  S.  Swnds,  J.  H.  Gri/nim,  B.  V.  KohotU  and 
B.  D.  Brown,  contra. 

KlHKPATRiCK,  C. 

This  is  a  suit  in  equity  in  the  nature  of  an  application 
for  accounting  and  redemption  from  foreclosure  of  various 
mortgajj:es  and  sale  of  certain  lands  in   Saline  county 
brougM  \n  the  district  court  June  2,  1900.    The  pleadings 
are  vol  viniinous  and  can  not  be  set  out.    The  matters  dis- 
closed by  the  record,  briefly  stated,  are  as  follows :  on  the 
21st  day  of  January,  1897,  Frank  Triska  was  the  owner 
of  two  hundred  and  forty  acres  of  land  subject  to  the 
following  mortgages,  of  priority   in   the   order   named: 
f  2,000  to  James  B.  Russell ;  |1,000  to  Margaret  E.  Manzv; 
^,000  to  Theodore  H.  Miller,  defendant  in  error,  upon 
which  $500  had  been  paid;  f  1,000  to  Carl  Ragl,  assigned 
to  Robert  R.  Sands;  |200.46  to  Doede  Smith,  and  $827 
to  J.  F.  Chaloupka,  assigned  to  the  Blue  Valley  Bank. 
Considerable  interest  had   matured,   so   that   the   total 
amount  of  incumbrance  was  about  $8,000  besides  delin- 
quent taxes.    On  January  21,  1897,  the  date  above  men- 
tioned, defendant  in  error.  Miller,  was  threatening  fore- 
closure.    Frank  Triska  and  wife  went  to  A.  S.  Sands, 
an  attorney  in  Wilber,  and  entered  into  some  kind  of  an 
agreement  with  him,  by  the  terms  of  which  they  deeded 
to  him  all  the  land,  and  gave  him  a  bill  of  sale  of  most 
of  their  personal  property,  and  accepted  from  him  a  lease 
for  eighty  acres  of  the  land  for  two  years. 

There  is  a  sharp  conflict  in  the  evidence  regarding  the 
agreement  with  Sands,  the  Triskas  claiming  that  Sands 
was  to  apply  the  proceeds  of  the  personal  property,  and  the 
rents  and  profits  arising  from  the  land,  upon  the  indebt- 
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edness,  and  that  they  were  to  have  five  years  in  which  to 
pay  up  all  incumbrances,  and  have  the  land  reconveyed 
to  them.  Sands  claims  that  he  was  to  fight  any  foreclo- 
sure proceedings  brought  by  Miller,  and  keep  them  in  pos- 
session of  eighty  acres  of  the  land  for  two  j^ars,  and  that 
the  proceeds  of  the  personal  property  were  to  be  applied 
as  attorney's  fees  and  credited  on  the  |1,000  mortgage  held 
by  Robert  E.  Sands.  The  consideration  named  in  the 
deed  was  f  8,000,  which  Sands  claims  was  to  be  credited 
on  the  note.  Sands  almost  immediately  transferred  the 
lands  to  other  persons.  Defendant  in  error.  Miller,  on 
learning  of  the  deed  to  Sands,  immediately  commenced 
foreclosure  proceedings  on  his  mortgage.  Personal  serv- 
ice of  summons  was  made  upon  Frank  Triska  and  wife, 
plaintiffs  in  error  herein,  and  on  May  11,  1897,  Miller 
obtained  a  decree  of  foreclosure  for  $3,080.96.  A  stay  was 
taken  by  other  defendants  which  was  later  withdrawn, 
and  on  March  12,  1898,  the  land  was  sold  by  the  sheriff 
to  Theodore  H.  Miller,  plaintiff  below,  defendant  in  error 
herein,  for  |3,400.  Triska  and  wife  by  attorneys  filed  ob- 
jections to  the  sale,  which  were  overruled,  the  sale  con- 
firmed, and  Triska  thereupon  executed  a  bond  for  the 
purpose  of  appealing  to  this  court  from  the  order  of  con- 
firmation, but  an  appeal  was  never  perfected.  Defendant 
in  error.  Miller,  after  getting  a  sheriff's  deed  for  the  land, 
sold  two  eighties  to  other  parties,  and  received  payment 
of  the  purchase  price  therefor.  No  proceedings  other  than 
those  in  the  case  at  bar  have  ever  been  had  to  set  aside 
the  decree  of  foreclosure  or  the  confirmation  of  sale,  and 
they  each  remain  in  full  force  and  effect. 

Plaintiffs  in  error  allege  that  defendants  in  error.  Miller 
and  Sands,  entered  into  a  conspiracy  to  defraud  them  out 
of  their  land  and  personal  property ;  that  Miller  repre- 
sented to  them  that  the  foreclosure  suit  brought  by  him 
was  to  get  their  conveyance  to  Sands  set  aside,  and  get 
the  title  back  in  them ;  and  that,  relying  upon  his  repre- 
sentations, they  made  no  defense  in  the  foreclosure  pro- 
ceedings; that  P.nnds  was  working  with  Miller,  filed  a  re- 
34 
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quest  for  stay  on  behalf  of  other  defendants,  withdrew 
the  same,  and  permitted  Miller  to  issue  an  order  of  sale, 
buy  the  land,  and  get  the  sale  confirmed,  all  without  knowl- 
edge, and  that  the  entire  foreclosure  proceedings  were  a 
fraud.  Plaintiffs  in  error  are  Bohemians,  and  can  neither 
speak,  read  nor  write  the  English  language.  All  of  these 
matters  were  denied  by  defendants  in  error.  Miller  and 
Sands.  Trial  was  had,  which  resulted  in  a  finding  and 
judgment  against  plaintiffs  in  error,  dismissing  their  peti- 
tion, and  from  such  judgment  of  dismissal  they  bring  the 
cause  to  this  court  upon  error. 

Two  grounds  of  error  are  urged  by  plaintiffs  in  error: 
first,  that  under  the  pleadings  plaintiffs  in  error  were 
entitled  to  redeem,  and  that  the  court  should  have  pro- 
ceeded to  an  accounting  to  determine  the  amount  they 
should  pay.     The  answer  of  defendant  in  error.  Miller, 
contained  a  general  denial  of  all  allegations  of  the  peti- 
tion not  thereafter  admitted,  and,  among  other  things,  set 
out  in  detail  the  ownership  of  his  mortgage,  the  com- 
mencement of  his  suit  to  foreclose,  the  decree,  sheriff's  sale, 
confirmation,  and  the  fact  that  he  had  sold  certain  por- 
tions of  the  land  to  other  parties,  and  specifically  denied 
any  interest  in  or  connection  with  the  transaction  between 
plaintiffs  in  error  and  Sands ;  and  it  is  contended  on  behalf 
of  plaintiffs  in  error  that  by  pleading  a  general  denial,  and 
following  it  by  pleading  another  agreement  and  a  differ- 
ent state  of  facts,  defendant  in  error.  Miller,  in  effect  ad- 
mits the  allegations  of  the  petition.    The  answer  will  not 
bear  the  construction  sought  to  be  placed  upon  it  by  plain- 
tiffs in  error.    If  the  answer  were  in  the  nature  of  a  con- 
fession and  avoidance  there  might  be  merit  in  the  con- 
tention.   But  while  the  answer  contains  much  immaterial 
matter  which  is  surplusage,  we  find  nothing  therein  re 
lieving  plaintiff's  in  error  from  the  burden  of  proving  the 
allegations  of  their  petition.    This  they  have  failed  to  do, 
and  their  first  contention  can  not  be  sustained. 

It  is  next  contended  that  the  court  erred  in  admitting 
in  evidence  a  lease,  entered  into  between  defendant  in  error, 
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Error  from  the  district  court  for  Cass  county.    Tried 
below  before  Jessen^  J.    Affirmed. 

J.  C.  Cowin  and  A.  If.  BulUvan,  for  plaintiff  in  error. 

Byron  Clark  and  C.  A.  Rawls,  contra. 

Oldham,  C. 

On  the  4th  day  of  January,  1898,  the  plaintiff  in  this 
cause  of  action  procured  a  decree  of  divorce  and  alimony 
from  the  defendant,  on  the  ground  of  abandonment,  in  the 
district  court  of  Cass  county,  Nebraska.    In  the  latter  part 
of  the  year  1899,  the  plaintiff  instituted  this  cause  of 
action  for  the  puri)ose  of  having  this  decree  of  divorce  and 
alimony  which  she  formerly  procured  set  aside  for  the 
alleged  reason  that  said  decree  had  been  obtained  by  fraud 
and  intimidation  practiced  upon  her  by  the  defendant 
through  collusion  wath  the  attorney  who  represented  her 
in  the  proceeding.    The  petition  is  exceedingly  lengthy  and 
details  a  most  reprehensible  and  revolting  narrative  of 
crimes  and  persecutions  alleged  to  have  been  perpetrated 
upon  the  plaintiff  by  the  defendant  during  a  period  of 
about  fifteen  years  of  her  married  life.    It  is  alleged  that  as 
a  result  of  the  inhuman  treatment  to  which  plaintiff  was 
subjected  she  became  weak  in  body  and  disordered  in  mind 
until  she  was  wholly  incapacitated  from  transacting  busi- . 
ness  and  from  realizing  and  knowing  the  legal  effect  of 
her  acts,  and  that  while  in  this  condition  the  defendant 
by  threats  of  leaving  the  country  and  taking  the  only 
child  of  their  marriage  with  him,  and  refusing  to  con- 
tribute anything  for  her  support  and  leaving  her  in  a  des- 
titue  condition,  induced  her  to  institute  the  divorce  pro- 
ceeding which  she  now  seeks  to  have  set  aside.    Defendant 
filed  an  answer  to  this  petition  denying  each  of  these  alle- 
gations and  alleging  that  plaintiff  had  ratified  the  decree 
of  divorce  and  alimony  by  accepting  the  alimony  awarded 
her.     There  was  trial  to  the  court  and  a  judgment  for 
defendant  and  plaintiff  brings  error  to  this  court 
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It  conld  accomplish  no  useful  purpose  to  comment  upon 
the  sad  story  of  domestic  infelicity  revealed  by  the  testi- 
mony contained  in  the  bill  of  exceptions  in  this  cause,  nor 
is  any  of  this  testimony  relevant  to  the  issues  in  the  case 
at  bar,  except  in  so  far  as  it  tended  to  show  the  mental 
condition  of  the  plaintiff  at  the  time  she  instituted  the 
suit  for  divorce  which  she  now  seeks  to  have  set  aside  and 
the  possible  influence  that  fear  of  vengeance  from  the  de- 
fendant might  have  had  upon  her.  The  trial  court  gave 
plaintiff  a  most  liberal  range  of  investigation  of  every- 
thing that  tended  to  show  these  possible  influences,  and 
after  a  patient  and  lengthy  hearing,  in  accordance  with 
the  clear  preponderance  of  the  evidence  he  found  the  issues 
against  her  contention. 

There  is  nothing  in  the  testimony  that  tends  in  the  re- 
motest degree  to  show  any  bad  faith  on  the  part  of  plain- 
tiff's counsel  in  procuring  the  original  decree  of  divorce. 
While  the  evidence  shows  that  plaintiff  was  physically 
weak  and  in  bad  health  at  the  time  the  divorce  was  pro- 
cured, yet  the  testimony  strongly  tends  to  show  that  she 
fully  understood  the  purpose  and  effect  of  the  suit  and 
expressed  satisfaction  with  the  result  of  the  action  when 
she  received  her  firat  installment  of  the  alimony  awarded. 
It  is  useless  to  say  that  in  this  state  of  the  record  we 
would  be  justified  in  interfering  with  the  judgment  of  the 
trial  court  because  not  sustained  by  suflScient  evidence. 

Complaint  is  made  of  the  action  of  the  trial  court  in 
overruling  plaintiff's  application  for  a  continuance  of  the 
cause.  This  application  was  made  on  the  ground  that 
plaintiff  herself  was  physically  unable  to  appear  in  court 
and  give  testimony.  Instead  of  sustaining  the  application 
the  trial  court  went  to  the  residence  of  plaintiff  with  the 
officers  of  the  court  and  the  attorneys  of  plaintiff  and 
defendant  and  had  her  testimony  taken  there  in  his  pres- 
ence. We  think  that  the  trial  judge  in  whose  presence 
this  testimony  was  taken  was  best  able  to  determine 
whether  or  not  the  plaintiff  was  in  a  proper  mental  con- 
dition to  testify,  and  we  find  nothing  in  the  record  that 
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tends  to  show  any  abuse  of  discretion  in  this  matter,  and 
we  therefore  recommend  that  the  judgment  of  the  district 
court  be  affirmed. 

Babnes  and  Pound,  CO.,  concur. 

Afpibmed. 


W.  W.  Db  Wolf  v.  The  Village  of  Bennett  et  al. 

Filed  Octobeb  9,  1902.   No.  12,094. 

Commissioner's  opinion.   Department  No.  3. 

Kunicipal  Corporations:  Sebvices  Rendered  Viuj^ge:  Pleading  Pbiob 
Appeopbiation.  Ordinarily,  in  an  action  to  recover  for  servlcsB 
rendered  a  village,  a  petition,  which  does  not  allege  a  prior  appro* 
priation  for  such  services,  is  vulnerable  to  a  general  demurrer. 
Lincoln  Land  Co.  v.  Village  of  Grant,  57  Neb.,  70,  distinguished. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.    Affirmed. 

C.  8.  Rainboltj  for  plaintiff  in  error. 

R.  D,  Steams,  contra. 

Albert,  C. 

The  following  petition  was  filed  in  the  district  court : 

"1.  The  plaintiff  is  a  physician  and  surgeon  duly  author- 
ized by  the  state  board  of  health  of  the  state  of  Nebiaska 
to  practice  medicine  and  surgery  in  said  state.  The  cer- 
tificate authorizing  this  plaintiff  to  practice  medicine  and 
surgery  in  this  state,  issued  by  said  board  of  health  has 
been  duly  filed  in  the  office  of  the  county  clerk  of  Lancaster 
county,  Nebraska,  and  is  now  of  record  in  said  office. 

"2.  The  defendant  is  and  at  all  times  herein  mentioned 
was  a  municipal  corporation  duly  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Nebraska 
governing  villages. 

"3.  Said  defendant  corporation  at  all  times  herein  men- 
tioned was  authorized  by  the  statutes  of  Nebraska  to  and 
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had  the  power  to  ^provide  pest  houses';  ^to  prevent  the 
introduction  and  spread  of  contagious  diseases,'  and  to 
make  contracts  and  incur  expenses  for  that  purpose. 

"4.  On  or  about  the  28th  day  of  June,  1899,  one  Ross, 
a  resident  of  the  village  of  Bennett,  was  afflicted  with  a 
contagious  and  malignant  disease  commonly  called  small- 
pox, and  the  other  residents  of  said  village  were  in  danger 
of  contracting  said  disease. 

"5.  Said  defendant  acting  by  and  through  its  trustees 
established  a  pest  house  outside  the  corporate  limits  of 
said  village  and  requested  the  plaintiflf  herein  to  remove 
said  Ross  to  said  pest  house  for  the  purpose  of  preventing 
the  spread  of  said  disease  and  said  defendant,  by  and 
through  its  trustees,  requested  this  plaintiff  to  take  charge 
of  and  treat  said  case  and  prevent  the  spread  of  said  dis- 
ease, for  all  which  said  defendant,  through  its  trustees, 
agreed  to  pay  the  plaintiff.  In  pursuance  of  said  request 
and  agreement  the  plaintiff  did  cause  the  said  Ross  to  be 
removed  from  said  village  to  said  pest  house  and  did  treat 
said  Ross  professionally  and  did  fumigate  certain  build- 
ings, which  were  infected,  and  did  such  other  work  and 
exercised  such  care  as  was  necessary  to  and  did  prevent 
the  spread  of  such  disease. 

"6.  The  defendant  accepted  and  received  the  said. serv- 
ices of  this  plaintiff  and  the  trustees  of  said  defendant 
village  were  at  all  times  duly  advised  that  said  services 
were  being  performed  and  said  services  were  at  all  times 
accepted  and  received  by  them  without  objection. 

"7.  Plaintiff  charged  defendant  for  said  services  the 
sum  of  f  104  which  was  a  fair  and  reasonable  charge  there- 
for and  said  account  was  presented  to  defendant  and  filed 
with  its  board  of  trustees  and  demand  made  for  the  pay- 
ment thereof,  but  payment  thereof  was  refused  and  said 
amount  now  remains  due  and  unpaid  from  the  defendant, 
the  village  of  Bennett,  to  this  plaintiff. 

"Wherefore  plaintiff  prays  judgment  against  the  de- 
fendant for  the  sum  of  $104  and  interest  thereon  from 
August  3, 1899,  and  costs  of  this  suit." 
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The  defendant  interposed  a  general  demurrer,  which  was 
sustained;  the  plaintiff  electing  to  stand  on  his  petition,         \ 
judgment  was  rendered  accordingly.    The  plaintiff  brings 
the  case  here  on  error. 

The  defendant  contends  that  it  was  necessary  for  the 
plaintiff  to  plead  the  contract,  and  that  the  proper  pre- 
liminary proceedings  had  been  taken  by  the  village  board, 
showing  that  an  appropriation  had  been  made,  because, 
without  such  appropriation,  the  defendant  had  no  author- 
ity to  make  contracts  or  create  liabilities  like  that  in- 
volved in  this  case.  We  think  this  contention  is  clearly  sus- 
tained in  City  of  Kearney  v.  Downing,  59  Neb.,  549.  That 
was  on  action  to  recover  for  supplies  furnished  by  the 
plaintiff  to  the  temporary  poor  of  the  city  of  Kearney. 
The  petition  was  assailed  by  demurrer,  which  was  over- 
ruled. NoRVAL,  J.,  after  a  careful  review  of  the  provisions 
of  the  statute  relative  to  municipal  corporations,  and  the 
authorities,  says:  "There  is  no  averment  in  the  petition 
to  the  effect  that  the  city  of  Kearney,  by  ordinance  or 
otherwise,  had  made  an  appropriation  of  any  sum  of  money 
to  be  devoted  to  the  relief  of  the  temporary  poor  within 
the  city,  or  for  any  other  purpose.  Therefore,  under  the 
provisions  of  the  statute  quoted,  the  city  of  Kearney  could 
not  lawfully  incur  an  indebtedness  for  relief  furnished  its 
temporary  poor."  The  judgment  of  the  district  court  was 
reversed.  The  plaintiff  in  this  case,  however,  relies  on 
Lincoln  Land  Go,  v.  Village  of  Grant,  57  Neb.,  70,  wherein 
it  is  held,  that  where  a  municipal  corporation  receives 
and  retains  substantial  benefits  under  a  contract  which 
it  was  authorized  to  make,  but  which  was  void  because 
irregularly  executed,  it  is  liable  in  an  action  brought  to 
recover  the  reasonable  value  of  the  benefits  received.  The 
case  was  brought  to  recover  the  rental  value  of  certain 
hydrants  furnished  by  the  plaintiff  to  the  defendant.  The 
plaintiff  pleaded  an  express  contract,  which  the  court  held 
to  be  void,  but,  as  the  petition  contained  sufiicient  facts 
to  show  an  imjilied  contract,  it  was  held  suflSicient  against 
a  general  demurrer.    The  distinction  between  the  case  at 
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2.  Gaming:    GAMBLrNO  on  Board  of  Tbadb:    Drafts:    DEiFEin>ANT  Pur 

Upon  Inquiry.  The  drafts  used  in  the  deals  complained  of  having 
been  drawn  to  the  order  of  the  cashier  of  the  bank  which  was  de- 
frauded, by  himself  or  at  his  Instance  by  the  assistant  cashier, 
were  sufficient,  of  themselves,  to  put  the  defendant  upon  inquiry 
as  to  the  nature  and  ownership  of  the  funds  used  by  them  in  the 
transactions. 

3.  Qaming:    Transactions  on  Board  or  Trade:    Liability  of  Broker. 

The  broker  in  such  transactions  will  be  held  liable  to  the  true 
owner  of  the  funds,  even  if  he  has  no  knowledge  of  the  ownership 
thereof.  Central  Stock  and  Qrain  Exchange  v.  Bendinger,  109 
Fed.  Rep.,  926. 

4.  Gaming:     Transactions  on  Board  of  Tradk:     Payment  to  Joint 

Tort-Feasor:  Liability  of  Broker.  Payment  to  the  joint  tort- 
feasor without  tracing  the  money  into  the  hands  of  its  owner  is 
no  defense  in  an  action  against  the  broker  to  recover  the  money 
lost  in  such  deals. 

5.  Gaming:   Board  of  Trade :   Conversion  by  Broker:   Liability:   Mm* 

gation  of  Damages.  In  such  an  action  the  broker  should  be  charged 
with  the  amount  of  the  trust  fund  actually  received  and  converted 
by  him,  and  he  is  entitled  to  credit,  by  way  of  mitigation  of  dam- 
ages, for  all  of  the  money  repaid  by  him  which  can  be  traced  back 
into  the  hands  of  the  owner  thereof. 

6.  Gaming:   Board  of  Trade:   Money  Lost  by  Bank  Cashier:    Subkties 

Make  Good:  Subrogation.  When  a  bank  cashier  is  a  defaulter  to 
his  bank  for  money  used  in  gambling  on  the  board  of  trade,  and 
his  sureties  to  the  bank  pay  his  shortage,  they  are  subrogated  to 
the  rights  of  the  bank  against  the  broker  with  whom  the  money 
was  lost.  I 

7.  Gaming:  Transactions  on  Board  of  Trade:  EvmENCs:    Sctfficienct. 

Evidence  examined,  and  held  not  sufficient  to  siistain  the  verdict 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Slabaugh,  J.    Reversed. 

Gaines^  Storey  d  Kelby,  and  John  P.  Breen,  for  plain- 
tiff in  error. 

Where  an  officer  of  a  bank  draws  checks  or  drafts  on 
the  bank  to  pay  his  own  private  debts,  the  party  receiving 
such  checks  or  drafts  is  put  upon  inquiry  as  to  whether 
or  not  such  officer  has  paid  for  such  checks  or  drafts. 
The  rule  applies  with  special  force  in  eases  involving 
board  of  trade  speculations.     Lamson  v.  Beard,  94  Fed. 
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Rep.,  30;  Rochester  &  Charlotte  Tur^ipike  Road  Co,  v. 
Paviour,  164  N.  Y.,  281,  52  L.  R.  A.,  790,  and  note. 

Boyd  became  a  party  to  the  wrong  done  the  bank  and 
notice  of  the  embezzlement  of  Watts  was  not  material. 
Cook  V.  Monroe,  45  Neb., 349;  Hill  v,  Campbell  Commission 
Co.y  54  Neb.,  at  page  60;  State  v.  Omaha  Nat.  Bank,  59 
Neb.,  483 ;  Central  Stock  cfe  Gfain  Exchange  v.  Bendinger, 
109  Fed.  Rep.,  926. 

Boyd  was  a  joint  tort-feasor,  and  as  such  must  respond 
to  the  bank  to  the  full  amount  of  its  damage  because  he 
took  more  than  enough  to  occasion  all  the  loss  or  damage 
which  the  bank  sustained.  Central  Stock  &  Grain  Ex- 
change  w  Bendinger,  109  Fed.  Rep.,  926 ;  Cooley,  Torts  [2d 
ed.],  pp.  153, 154,  155, 156;  Sprague  <t  Carey  v.  Kneeland, 
12  Wend.  [N.  Y.],  161;  Cuddy  v.  Horn,  46  Mich.,  596; 
Smethurst  v.  Proprietors  of  Independent  Congregational 
Church,  2  L.  R.  A.  [Mass.],  695,  and  note. 

Boyd  could  not  claim  the  amounts  paid  back  to  the 
bank  as  oflf-sets  in  his  favor.  The  bank  did  not  consent 
to  so  receive  them.  Kissam  v.  Anderson,  145  U.  S.,  435 ; 
McAfee  v.  Crofford,  54  U.  S.,  at  page  455. 

Where  the  debtor  has  made  no  application  of  payments 
the  creditor  may  apply  them  so  as  to  best  serve  his  own 
interests.  The  same  rule  is  true  as  to  the  time  when  the 
creditor  may  exercise  this  right.  This  has  been  held  to 
extend  to  the  time  application  is  made  under  direction 
of  the  court  and  the  bringing  of  the  suit  itself  has  been 
held  as  an  election  by  the  plaintiff  as  to  how  funds  shall 
be  applied.  2  Am.  &"Eng.  Ency.  Law  [2d  ed.],  pp.  437, 
^Q;Starrett  v.  Barber,  20  Me.,  457;  Garrett's  Appeal,  100 
Pa.  St.,  597. 

The  return  deposits  should  have  been  applied  as  of  the 
dates  upon  which  they  were  made.  It  was  the  duty  of 
the  court  to  make  such  application.  2  Am.  &  Eng.  Encv. 
Law  [2d  ed.],  pp.  447,  452,  455,  456,  461. 

The  bondsmen  were  subrogated  to  the  status  of  the  bank 
with  reference  to  its  loss.  Dcriug  v.  Earl  of  Winchclsea, 
1  White  and  Tudor,  Leading  Cases  in  Equity,  *110,  notes ; 
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City  of  Keokuk  v.  Love,  31  la.,  119;  Heuser  v.  Shannan, 
89  la.,  355;  Blake  v.  Traders'  Nat  Bank,  145  Mass.,  13; 
Cowgill  V.  lAnville,  20  Mo.  App.,  138;  May,  Insurance 
[4th  ed.],  section  454;  Mobile  Ins.  Co.  v.  Columbia  &  0. 
R.  Co.y  44  Am.  St.  Rep.,  at  page  731,  note;  24  Am.  &  Eng. 
Eney.  Law  [1st  ed.],  216. 

/8f.  R.  Rush  and  Howard  B.  Smithy  contra. 

The  transactions  on  the  board  of  trade  were  not  illegal 
because  Watts  had  a  right  to  demand  the  delivery  of  the 
article  purchased  by  him  from  Boyd.  Clews  v.  Jamicson, 
182  U.  g.,  461;  Hibbletchite  v.  MWIorine,  5  Mees.  &  Wels, 
[Eng.],  462;  Pearce  v.  Rice,  142  U.  S.,  28;  Pickeritig  v. 
Cease,  79  111.,  328. 

The  bondsmen  were  not  subrogated  to  the  rights  and 
remedies  of  the  bank  as  against  the  defendant.  Sheldon, 
Subrogation  [2d  ed.],  section  86;  BoJin  8a^h  and  Door 
Co.  V.  Case,  42  Neb.,  281;  Arlington  State  Bank  v.  Paul- 
sen, 57  Neb.,  717,  59  Neb.,  94;  Mobile  Life  Ins.  Co.  v. 
Brame,  95  U.  S.,  754;  Rockingham  Mutual  Fire  Ins.  Co. 
V.  Bosher,  39  ]Me.,  253;  Ashley  v.  Dixon,  48  N.  Y.,  430; 
Orove  V.  Bradenburg,  7  Blackf.*  [Ind.],  234;  Dunlap  «. 
Glidden,  31  Me.,  435;  Anthony  v.  Slaid,  11  Met  [Mass.], 

290. 

Application  of  payments  must  be  made  before  a  con- 
troversy has  arisen.  2  Am.  &  Eng.  Ency.  Law  [2d  ed.], 
446,  note  1.  The  debtor  must  have  had  an  opportunity 
for  making  the  application  himself.-  Id.,  439,  note  2.  In 
case  the  money  is  furnished  by  a  third  person  the  cred- 
itor is  bound  to  apply  it  to  the  debt  upon  which  such 
third  person  or  his  property  would  otherwise  be  liable. 
Id.,  440  and  441,  note,  and  Crane  Bros.  Mfg.  Co.  v.  Keck, 
35  Neb.,  683,  685.  Where  third  parties  intervene  the  right 
of  the  creditor  to  appropriate  the  payment  as  his  own 
interests  may  dictate,  has  gone  as  against  such  third  per- 
t  on.  2  Am.  &  Eng.  Ency.  Law  [2d  ed.],  447,  note  1.  Wlicu 
ui  xllic-  ilebt.'jr  noi*  creditor  makes  tlie  application  the  court 
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will  make  such  application  so  as  to  do  the  greatest  equity. 
Id.,  447,  note  2;  452,  note  4.  Where  the  creditor  holds 
two  or  more  claims  for  one  of  which  a  particular  fund  is 
liable  and  money  is  received  by  him  which  arose  out  of 
that  fund  such  payment  in  the  absence  of  a  contrary  agree- 
ment will  be  applied  to  extinguish  that  particular  claim. 
Id.,  466,  subdivision  4. 

The  defendant  had  a  right  to  have  the  damages  miti- 
gated to  the  amount  of  the  sums  that  had  been  returned 
to  the  bank.  Anderson  v.  Kissam,  35  Fed.  Rep.,  699 ;  Go- 
burn  V.  Watson,  48  Neb.,  257;  Thomas  v.  City  National 
Bank  of  Hastings,  40  Neb.,  501,  506 ;  3  Sutherland,  Dam- 
ages [1883  ed.],  p.  528. 

Bahnbs,  G. 

This  suit  was  commenced  in  the  district  court  of  Doug- 
las county  by  Herman  Mendel  against  James  E.  Boyd 
to  recover  a  judgment  on  account  of  certain  money  of 
the  State  Bank  of  Neola,  alleged  to  have  been  lost  by 
one  J.  C.  Watts,  cashier  of  the  said  bank  to  Boyd  in  spec- 
ulating with  him  in  certain  gambling  transactions  on 
the  rise  and  fall  of  the  market  price  of  grain;  the  trans- 
actions being  commonly  known  as  bucket  shop  or  board  of 
trade  deals.  It  appears  from  the  record  and  bill  of  ex- 
ceptions that  in  May,  1896,  J.  C.  Watts,  who  was  cashier 
of  the  State  Bank  of  Neola,  commenced  to  withdraw  its 
funds  and  speculate  with  them  in  the  manner  aforesaid; 
that  his  deals  were  made  by  and  through  George  H.  Sid- 
well  &  Company  of  Chicago  and  James  E.  Boyd  of  Omaha. 
So  far  as  the  record  shows  these  parties  had  nothing  to 
do  with  each  other,  the  deals  being  separate  and  distinct 
transactions.  It  is  claimed  that  nineteen  of  the  bank's 
drafts  were  drawn  to  the  order  of  J.  C.  Watts,  amount- 
ing in  all  to  121,125,  on  the  Chemical  National  Bank  of 
New  York  city,  and  indorsed  by  him  to  Boyd.  These 
drafts  were  drawn  by  Watts  himself  or  his  assistant  cash- 
ier at  his  instance  and  were  traced  directly  to  the  defend- 
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ant,  who  admitted  that  he  received  the  money  thereon. 
It  is  claimed  that  certain  other  drafts  were  drawn  to 
Watts  and  indorsed  by  him  to  Sidwell  &  Company  of 
Chicago;  and  there  was  thus  used  of  the  bank's  money 
over  146,000 ;  that  f  18,500  of  the  money  received  by  Boyd 
had  never  been  returned  to  the  bank;  that  the  plaintiff, 
Mendel,  and  one  Dillin  were  sureties,  to  the  bank,  on  the 
bond  of  Watts,  as  its  cashier,  and  as  such  sureties  had 
paid  the  shortage  in  full ;  that  Dillin  had  transferred  all 
of  his  rights,  by  reason  of  such  payment,  to  the  plaintiflf, 
who  was  thereafter  and  thereupon  subrogated  to  the 
rights  of  the  bank  as  against  Boyd.  The  plaintiflf  prayed 
for  a  judgment  against  the  defendant  for  the  sum  of  |21,- 
125.  The  cause  was  tried  to  a  jury,  and  a  verdict  was 
returned  for  the  defendant;  judgment  was  rendered  there- 
on and  plaintiff  thereupon  prosecuted  error  to  this  court. 
We  find  very  little,  if  any,  conflict  in  the  evidence;  it 
is  established  beyond  question  that  Boyd  received  of 
Watts  121,125  of  the  bank's  money;  that  he  has  returned 
to  Watts  as  much  or  more  than  that  amount,  but  he  was 
only  able  to  trace  a  part  of  it  back  into  the  bank,  leav- 
ing a  balance  which,  so  far  as  this  record  is  concerned, 
must  be  treated  as  having  never  been  returned. 

1.  The  evidence  contained  in  the  record  and  bill  of  ex- 
ceptions fully  sustains  the  view  of  the  trial  court,  that 
the  deals  between  J.  C.  Watts  and  the  defendant  were 
speculations  on  the  rise  and  fall  of  the  market  price  of 
grain,  mere  gambling  transactions,  and  were  therefore 
illegal  and  void.  Thev  clearlv  fall  within  the  rule  of 
Rogers  &  Bro.  v,  Marriott ^  59  Neb.,  759;  Sprague  v.  War- 
ren, 26  Neb.,  326;  Watte  v.  Wickersham,  27  Neb.,  457. 

2.  It  is  contended  by  plaintiff  that  the  judgment  should 
be  reversed,  and  that  defendant  is  liable  for  all  of  the 
losses  of  the  bank.  It  is  claimed  that  the  defendant,  hav- 
ing joined  with  cashier.  Watts,  in  these  illegal  transac- 
tions, he  became  a  joint  tort-frafior,  and  liable  jointly  and 
severally  with  him  for  all  of  the  money  he  took  from  the 
bank.    The  courts  have  always  held  the  broker  liable  for 
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the  money  received  by  him  in  deals  of  this  kind.  In  the 
case  of  Lamson  v.  Beard,  94  Fed.  Rep.,  30,  the  court  held 
that  drafts  drawn  to  the  order  of  the  president  of  a  bank 
on  its  correspondents  for  funds  of  such  bank  on  deposit 
with  them,  and  paid  to  certain  brokers  for  margins  on 
transactions  in  futures,  carried  for  the  president  per- 
sonally, were  suflScient  of  themselves  to  put  the  brokers 
on  their  inquiry  as  to  the  president's  authority  to  draw 
them.  They  were  therefore  held  liable  to  the  bank  for 
the  proceeds  of  the  drafts.  The  drafts  in  question  in  this 
case  having  been  drawn  to  the  order  of  the  cashier  were 
sufficient,  of  themselves,  to  put  the  defendant  upon  in- 
quiry as  to  the  ownership  of  the  funds.  The  courts  now 
hold  that  the  broker  is  liable  without  regard  to  the  ques- 
tion of  his  knowledge  of  the  nature  of  the  funds.  Central 
Stock  &  Orain  Exchange  v.  Bendinger,  109  Fed.  Rep.,  926. 
The  reason  of  the  rule.is  "that  the  broker  is  not  a  bona  fide 
holder  for  value."  An  act  that  is  criminal  and  void  can 
not  be  said  to  be  founded  on  good  faith,  or  a  valuable 
consideration.  A  third  person  holding  money,  and  de- 
fending against  the  owner,  must  show  some  better  case 
than  that  he  acquired  the  money  in  violation  of  law.  Cen- 
tral Stock  d  Grain  Exchange  v,  Bendinger,  supra.  This 
is  extending  the  liability  to  the  limit,  and  we  decline 
to  go  further  and  make  the  defendant  liable  for  funds 
which  he  never  received.  We  hold  the  rule  to  be,  in  this 
case,  that  the  defendant  should  be  charged  with  the 
amount  of  the  bank's  funds  which  were  actually  paid  to 
him ;  but  he  is  not  liable  for  the  money  paid  to  Sidwell 
&  Company.  It  is  alleged  in  the  petition  that  he  received, 
of  the  bank's  money,  f21,125,  and  the  proof  contained 
in  the  record  supports  this  allegation.  The  instructions 
of  the  trial  court  on  this  point  were  correct,  and  should 
be  upheld. 

3.  It  is  contended  by  the  plaintiff  that  the  money  returned 
should  be  credited  according  to  the  rule  of  application  of 
pMiyments  by  which  each  sum  of  money,  returned  to  the 
bank,  should  be  applied  to  the  payment  of  Watt's  oldest 
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indebtedness  first.  The  result  of  such  a  rule  in  this  case 
would  be  to  charge  the  defendant  with  all  of  the  money 
withdrawn  from  the  bank,  no  matter  to  whom  paid,  and 
thus  plaintiff,  in  effect,  would  receive  the  benefit  of  his 
contention  that  Boyd  was  liable,  not  only  for  the  money 
which  he  received,  but  also  that  which  was  paid  over  to 
George  H.  Sidwell  &  Company.  The  trial  court  refused 
to  so  hold,  and  instructAl  the  jury  that  defendant  was 
entitled  to  credit  by  way  of  mitigation  of  damages  for 
all  the  money  which  was  traced  back  directly  into  the 
bank,  or  to  its  correspondent  banks  for  its  use  and  benefit. 
We  approve  of  this  rule.  The  defendant  should  be  charged 
with  all  of  the  bank's  money  actually  paid  to  and  received 
by  him  in  these  grain  deals,  and  should  have  credit  by 
way  of  reduction  of  damages  for  all  the  money  paid  back 
by  him  to  Watts,  which  was  traced  back  to  the  bank,  or 
for  which  it  got  credit  in  its  correspondent  banks.  The 
measure  of  recovery  in  this  case  would  be  the  difference, 
if  any,  between  such  sums,  together  with  interest  thereon 
at  the  rate  of  seven  per  cent  per  annum  from  the  time  of 
the  payment  of  the  shortage  by  the  plaintiff.  We  further 
hold  that  payment  of  the  funds  back  to  Watts  without 
tracing  them  direct  to  the  bank,  the  owner  thereof,  is  no 
defense  in  this  action. 

4.  It  is  contended  by  plaintiff  that  the  verdict  is  not 
sustained  by  the  evidence.  The  proof  shows,  beyond 
question,  that  the  defendant  received  from  J.  C.  Watts 
$21,125  of  the  bank's  money;  that  he  was  able  to  and 
did  trace  back  into  the  bank  so  much  of  the  money  paid 
by  him  to  Watts  on  these  grain  deals  that  the  balance 
so  unaccounted  for  was  about  f3,500.  It  is  claimed  by 
the  defendant  that  the  verdict  was  supported  by  the  evi- 
dence because  in  the  deposition  of  Watts,  which  appears 
in  the  record,  he  testified  that  he  had  returned  all  of  the 
money  to  the  bank  but  four  or  five  hundred  dollars.  All 
the  rest  of  the  evidence  tends  to  show  that  the  shortage 
was  in  the  neighborhood  of  $3,500.'  Therefore^  in  any 
event,  the  verdict  in  this  case  should  have  been  for  the 
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Samuel  A.  Parker,  a  chattel  mortgage  upon  their  entire 
stock  of  goods  and  fixtures  to  secure  a  claimed  indehted- 
ness  of  f2,774.75.  At  the  same  time  they  executed  and 
had  filed  for  record  one  mortgage  to  the  United  States 
National  Bank  of  Holdredge,  one  to  the  Synms  Grocery 
Company,  and  one  or  more  others,  subject,  however,  to 
the  mortgage  given  to  Parker.  The  mortgages  made  to 
the  United  States  National  Bank  and  to  Symns  Grocery 
Company  were  executed  and  filed  without  the  knowledge 
or  consent  of  the  grantees  who  refused  to  accept  them 
and  who  afterwards  procured  and  levied  writs  of  attach- 
ment upon  the  property  covered  by  the  Parker  mortgage. 
Parker  thereupon  replevied  the  goods  covered  by  his  mort- 
gage from  Knudson,  the  sheriff  in  i)ossession  under  the 
attachments.  The  replevin  case  was  tried  to  a  jury  April 
10,  1896,  and  a  verdict  returned  in  favor  of  Knudson,  the 
sheriff,  finding  the  value  of  the  property  to  be  f4,000.  The 
jury  also  fixed  the  value  of  said  possession  of  Knudson, 
sheriff,  under  his  writs  of  attachment  at  |1,510.29,  that 
being  the  amount  of  the  claim  of  Symns  Grocery  Com- 
pany as  disclosed  by  the  evidence.  Prior  to  this  trial  the 
claim  of  the  United  States  National  Bank  had  been  as- 
signed to  H.  A.  Snow,  the  wife  of  E.  H.  Snow,  and  the 
claim  of  the  bank  under  its  attachment  does  not  appear 
to  have  been  tried  or  determined.  Sometime  afterwards 
Snow  Brothers  filed  a  motion  to  discharge  the  attachment 
of  the  Symns  Grocery  Company,  as  well  also  as  a  motion 
to  set  aside  the  verdict  in  favor  of  the  sheriff  under  their 
attachment.  November  12,  1896,  both  motions  were  sus- 
tained, and  thereupon  Snow  Brothers  prosecuted  error  to 
this  court  from  the  order  of  the  district  court  dissolving 
their  attachment,  and  upon  a  hearing  in  this  court  th« 
order  dissolving  the  attachment  was  reversed.  See  Symns 
Grocery  Co.  v.  Snow,  58  Neb.,  516. 

The  principal  action  was  again  tried  at  the  June,  1900, 
term  of  the  district  court  and  resulted  in  a  disagreement 
by  the  jury ;  a  third  trial  was  had  at  the  December  t^m, 
the  jury  returning  a  verdict  for  Julia  M.  Parker,  the  plain- 
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taken  by  Symns  Grocery  Company  from  the  order  dis- 
solving its  writ  of  attachment  and  which  contains  some 
evidence  relating  to  the  consideration  for  the  notes.  Thifl 
record  was  not,  however,  introduced  in  evidence  in  this 
case.  The  plaintiff  in  error  used  a  small  portion  of  it, 
extracts  from  the  testimony  given  by  Samuel  A.  Parker 
upon  the  first  trial,  to  support  his  contention  that  the 
mortgage  was  fraudulent,  but  the  bill  of  exceptions  as  a 
whole  was  not  introduced  in  evidence  and  was  not  before 
the  court  or  jury,  and  so  far  as  we  can  see  is  no  part 
of  the  record  of  the  trial.  The  plaintiff,  to  sustain  her 
petition,  introduced  the  notes  and  mortgage,  together 
with  the  evidence  of  one  of  the  attorneys  who  had  pre- 
pared the  mortgage,  showing  the  circumstances  under 
which  it  was  executed  and  then  rested.  No  attempt  was 
made  to  show  any  consideration  for  the  notes  which  the 
mortgage  was  made  to  secure.  It  is  an  inflexible  rule  in 
this  state,  established  in  Bartlett  v.  Checshrough,  23  Neb., 
767,  that  "transactions  between  relatives,  by  reason  of 
which  strangers  who  have  sold  goods  to  some  such  rela- 
tives will  be  deprived  of  payment  therefor,  will  be  scruti- 
nized very  closely,  and  the  good  faith  of  the  same  most 
be  clearly  established." 

For  the  reason  that  the  plaintiff  failed  to  show  any  con- 
sideration for  the  notes  secured  by  the  mortgage  in  contro- 
versy we  recommend  that  the  judgment  of  the  district 
court  be  reversed  and  the  case  remanded  for  another  trial. 

Ames  and  Albert^  GC,  concur. 

Bevebsed  and  remanded. 

Note. — ^A  rehearing  was  granted  in  the  above  case  and  an  opinion  on 
rehearing  by  Sedgwick,  J.,  filed  October  7,  1903,  vacating  the  judgment 
rendered  therein  and  affirming  that  of  the  lower  court.  That  opinion 
may  be  found  reported  in  —  Neb., ,  96  N.  W.  Rep.,  1010.— REPOBtw. 
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duly  filed  in  the  office  of  the  county  clerk  of  Holt  county, 
Nebraska,  so  that  the  record  disclosed  four  chattel  mort- 
gages upon  the  piano,  all  executed  the  same  day  but  ma- 
turing at  dififerent  dates.  The  plaintiff  paid  the  notes 
maturing  in  January  and  April  and  requested  Lyon  4 
HeaJy  by  letter  to  cancel  and  discharge  the  mortgages 
attached  thereto.  This  request  was  not  complied  with. 
In  August,  the  plaintiff  again  demanded  a  discharge  of 
the  mortgages  included  in  the  two  notes  which  had  not 
been  jxaid  and  in  this  demand  notified  the  defendants  that 
unless  it  was  complied  with  he  would  enforce  the  stat- 
utory penalty  for  a  failure  to  cancel  the  mortgages  upon 
the  record.  To  this  demand  Lyon  &  Healy  replied  with 
some  asperity,  but  declined  to  cancel  the  mortgages  and 
notified  the  plaintiff  that  unless  the  note  was  paid  by 
September  3,  suit  would  be  commenced  to  enforce  pay- 
ment. After  the  last  note  matured  the  plaintiff  tendered 
to  the  attorney  for  Lyon  &  Healy,  ^1.75,  as  the  balance 
due  upon  the  notes  maturing  in  July  and  October.  In 
arriving  at  this  sum  as  the  balance  due  upon  the  notes 
the  plaintiff  claimed  a  credit  of  |100,  due  him  as  a  pen- 
alty under  the  statute  for  the  failure  to  release  the  mort- 
gages upon  his  request.  The  tender  was  refused  and 
thereupon  Lyon  &  Healy  commenced  an  action  in  the 
district  court  to  replevy  the  piano  and  placed  the  writ 
in  the  hands  of  H.  C.  McEvony,  sheriff,  for  execution. 
Before  the  writ  was  served,  this  action  was  commenced. 

It  is  clear  that  to  entitle  the  plaintiff  to  the  relief  he 
asks  he  must  be  credited  as  a  set-off  upon  the  notes  with 
$100,  which  he  claims  is  due  him  as  a  penalty  for  the  fail- 
ure to  release  the  mortgages  which  had  been  paid. 

This  claim  is  based  upon  section  15,  chapter  32  of  the 
Compiled  Statutes,  and  in  so  far  as  it  relates  to  the  ques- 
tion now  under  consideration,  is  as  follows:  "Any  mort- 
gagee, assignee,  or  their  legal  personal  representatives, 
after  full  performance  of  the  conditions  of  the  mortgage^ 
who  for  space  of  ten  (10)  days  after  being  requested  shall 
refuse  or  neglect  to  discharge  the  same  as  provided  in 
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as  was  claimed,  in  derogation  of  plaintlflf's  exclusive  fran- 
chise to  maintain  a  ferry. 

It  is  true  that  in  Lafayette  County  v.  Hall,  70  Miss., 
678, 13  So.  Rep.,  39,  the  court  holds  that  it  was  error  where 
the  trial  court  had  jurisdiction  to  reform  a  bond  and  did 
so,  to  refuse  to  enforce  it  as  to  statutory  penalties  as  well 
as  damages.  But  this  is  on  the  ground  that  equity  juris- 
diction having  attached  on  independent  grounds  the  court 
should  have  given  complete  relief.  Clark  v.  Barnard,  108 
U.  S.,  436,  2  Sup.  Ct.  Rep.,  878,  is  cited.  This  last 
was  a  suit  in  equity  by  assignees  of  a  bankrupt  railway 
company  to  recover  a  sum  of  money  due  on  a  certificate 
of  indebtedness  of  the  city  of  Boston  which  had  been 
deposited  with  the  state  treasurer  of  Rhode  Island  to  se- 
cure the  completion  of  a  railway  which  had  not  been  built 
The  relief  was  refused  and  the  money  given  to  the  state 
on  the  ground  that  it  was  not  a  security  for  the  comple- 
tion of  the  road  but  a  penalty  for  its  non-completion  oyer 
which  there  was  no  jurisdiction  in  equity. 

In  Mississippi  recently  it  has  been  held  that  bills  to 
recover  penalties  for  taking  excessive  freight  will  not  lie 
in  chancery;  that  there  is  no  equity  jurisdiction  and  the 
fact  that  the  remedy  is  administered  by  the  same  court 
having  jurisdiction  at  law  makes  no  difference  Missis- 
sippi Railroad  Commission  v.  Oiilf  d  S.  L  R.  Co.,  78  Miss., 
750,  29  So.  Rep.,  789. 

The  provision  under  consideration  here  is  not  a  security 
against  damage  to  the  mortgagor.  It  is  a  penalty  enacted 
by  the  state  for  a  willful  violation  of  his  "rights.  It  should 
be  recovered  by  a  judgment  at  law  before  it  is  sought  to 
be  made  the  foundation  of  equitable  proceedings  for  the 
cancellation  of  the  lien. 

It  is  recommended  that  the  decree  of  the  district  court 
be  reversed  and  plaintiflPs  petition  dismissed. 

Hastings  and  Kibkpatrick,  CO.,  concur. 

The  judgment  of  the  district  court  is  reversed  and  plain- 
tiff's petition  dismissed. 

Bevebsed  and  dismissed. 
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John  0.  Shrakb  et  al.  v.  William  Laflin. 
Hbyb  J.  Mbnsbn  bt  al.  v.  William  Laflin. 

Filed  Ootobbb  22,  1902.  Nos.  11,091,  11,092. 
CSommiBsioner's  opinion.   Department  No.  1. 

1.  Bonndariee:   Subtets:   Fdeld  Notes:   Bvn>ENOE.  Evidence  examined, 

and  held  to  warrant  a  finding  that  a  channel  indicated  by  the  fl^d 
notes  of  an  original  surrey  as  constituting  the  boundary. line  be- 
tween parties  could  no  longer  be  located  by  either  natural  or 
artificial  landmarks. 

2.  Boundaries:    Subvets,  Rejection  of.   A  survey  will  not  be  rejected 

merely  because  the  county  surveyor  commenced  the  measurement 
of  a  line  at  its  northern  extremity,  where  that  extremity  is  well 
ascertained,  instead  of  going  over  it  from  the  south  sm  was  done 
in  the  original  survey. 

8.  Boundaries:  Subvets,  Rejection  of.  The  identification  of  a  section 
comer  as  a  starting  imint,  made  by  the  county  surveyor  upon  ex- 
amination of  the  ground  and  upon  sworn  evidence,  will  not  be 
rejected  in  the  absence  of  any  showing  of  mistake  or  error. 

4.  Boundaries :  Subvets:  Meandebino  Lines:  Instbuqtions.  An  in- 
struction that  the  Jury  were  to  decide  from  the  evidence  whether 
or  not  certain  meandering  lines,  located  by  the  government  sur- 
veyor, could  be  identified  where  such  lines  indicated  the  margin 
of  a  certain  chaoinel,  does  not  substitute  such  meandered  lines 
for  the  center  of  the  channel  as  a  boundary,  where  the  Jury  are 
expressly  told  that,  if  they  can  locate  such  channel,  its,  center  is 

to  serve  as  the  boundary  between  the  parties  in  the  action. 

* 

Errors  from  the  district  court  for  Dawson  connty. 
Tried  below  before  Sullivan,  J.    Affirmed. 

Warrington  d  Stewart  and  E.  A.  Cook,  for  plaintiffs  in 
error. 

Dryden^  d  Mam,  contra. 

Day,  O. 

These  actions  present  the  same  issues.  Each  is  an  eject- 
ment suit  brought  by  William  Laflin  in  one  case  against 
John  C.  and  Mary  Shrake,  and  the  other  by  the  same  plain- 
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tiff  against  Heje  J.  Mensen  and  Anna  Mensen.  The  plain- 
tiff, Laflin,  is  a  patentee,  and  the  present  owner  of  lots 
9,  10  and  11,  in  section  6,  township  8,  range  19  west  in 
Dawson  county.  The  defendants  are  the  owners  of  lots 
5,  6,  7  and  8  in  the  same  section.  The  matter  in  dispute 
is  the  boundary  between  plaintiff's  lots  9,  10  and  11  and 
the  defendants',  which  lie  directly  north  of  him.  The 
plaintiff's  lots  9,  10  and  11,  were  platted  by  the  United 
States  survey  as  forming  an  island  in  the  Platte  river, 
and  the  boundary  was  fixed  as  a  meandering  line  along 
the  channel  separating  this  island  from  the  north  bank 
of  the  river.  The  south  boundary  of  the  defendants'  lots 
was  fixed  as  a  meandering  line  on  the  north  bank  of  the 
river,  each  party,  of  course,  holding  supposedly  to  the 
middle  -of  the  channel.  As  a  matter  of  fact  there  is  no 
such  channel  at  the  present  time.  There  is  a  dispute  in 
the  testimony  as  to  whether  a  trace  of  the  old  channel  still 
exists;  some  of  the  witnesses  affirm  that  there  are  such 
traces  and  some  affirm  that  there  is  nothing  to  indicate 
that  there  was  ever  a  channel  across  the  section  anywhere 
in  the  vicinity  indics^ted  by  the  government  field  notes. 
It  seems  clear  that  the  government  monuments,  which  ac- 
cording to  those  field  notes  once  marked  the  meandered 
line  on  each  side  of  this  supposed  channel,  are  no  longer 
to  be  found. 

The  county  surveyor  of  Phelps  county  made  a  survey 
in  1898,  in  which  he  abandoned  the  effort  to  locate  this 
old  channel  by  either  natural  or  artificial  marks.  He 
measured  the  section  lines  on  both  the  east  and  west  sides 
of  section  6  and  found  those  lines  varying  considerably 
in  length  from  that  of  the  government  survey.  The  north- 
west corner  of  section  6  seems  to  have  been  definitely 
located.  It  is  also,  of  course,  a  township  corner.  The 
southwest  corner  of  the  same  section  is  in  the  river  and 
measurements  were  taken  across  the  river  over  the  bridge 
now  standing  there  to  the  south  side  of  section  7.  The 
surveyor  claims  to  have  identified  the  southwest  comer 
of  section  7.    The  southeast  corner  of  the  same  section 
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is  identified  by  the  testimony  of  a  resident  and  by  estab- 
lished landmarks.  The  northeast  corner  of  section  6,  the 
surveyor  also  claims  to  have  found,  and  to  have  measured 
the  distance  from  that  corner  down  to  the  river.  Then 
starting  at  the  southeast  corner  of  section  7,  he  measured 
to  the  river  bank  and  then  by  triangulation  ascertained 
the  distance  from  the  south  bank  of  the  river  to  the  point 
where  he  had  found  that  the  east  line  of  section  6  came 
down  to  the  north  bank  of  the  river  and  where  he  had 
left  a  stake.  Bv  this  means  he  claims  to  have  learned  the 
length  of  the  two  lines  forming  respectively  the  west  and 
east  boundaries  of  sections  6  and  7.  He  seems  to  have 
located  the  meandered  lines  by  taking  proportionate  parts 
of  this  distance  and  substituting  them  for  the  distances 
indicated  in  the  field  notes  of  the  original  survey. 

After  establishing  in  this  way  the  starting  point  of  the 
meandered  lines  on  each  side  of  the  section  he  drew  them 
through  the  section  corresponding  with  the  plat  of  the 
original  survey,  and  then  divided  equally  the  space  in- 
cluded between  the  two  meandered  lines  which  were  thus 
assumed  to  constitute  the  respective  north  and  south 
boundaries  of  the  channel  shown  by  the  original  survey. 
The  result  thus  reached  gives  to  each  of  the  several  claim- 
ants a  quantity  of  land  somewhat  in  excess  of  that  allotted 
under  the  original  survey  and  plat,  for  the  reason,  as 
above  stated,  that  the  length  of  the  north  and  south  lines 
of  the  two  sections  is  found  to  be  somewhat  greater  than 
that  indicated  in  the  original  survey,  and  the  space  occu- 
pied by  the  river  is  now  considerably  less  than  that  shown 
by  said  survey.  The  plaintiff  brought  this  action  to  re- 
cover the  land  included  between  the  boundaries  thus 
located  and  an  old  fence,  which  the  defendants  claim  was 
some  years  ago  located  by  the  parties  as  a  boundary  fence, 
and  is  to  be  taken  as  the  true  boundary.  It  appears  clearly 
from  the  evidence  that  at  the  time  this  action  was  begun, 
the  defendants  held  all  north  of  the  so-called  old  fence 
line.  The  evidence  is  undisputed  as  to  the  defendant^ 
Mensen,  that  he  and  his  grantors  had  so  held  for  nearly 
fourteen  years. 
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Among  the  defenses  urged  is  that  of  adverse  possession. 
It  does  not  seem  necessary,  however,  to  give  such  claim 
any  extended  consideration.  Plaimtiflf  acquired  his  title 
by  homestead  entry.  His  patent  bears  date  of  December 
9,  1893.  Just  when  this  action  was  commenced  does  not 
appear,  but  plaintiff's  amended  petition  was  filed  June. 
21,  1898,  and  there  is  nothing  to  indicate  that  plaintiff 
had  been  entitled  to  his  patent  for  ten  years  previous  to 
that  time;  in  fact,  his  first  settlement  on  the  land,  as  tes- 
tified to,  was  only  eleven  years  prior  to  the  trial  in  Novem- 
ber, 1898.  The  claim  of  adverse  possession  could  begin 
only  when  plaintiff  became  entitled  to  a  patent.  The  bur- 
den of  proof,  however,  is  upon  the  plaintiff  to  establish 
his  new  boundary,  as  it  clearly  appears  that  possession 
under  the  old  one  had  been  held  for  at  least  seven  vears. 
The  jury  found  in  favor  of  plaintiff's  contention.  Both 
cases  were  decided  upon  the  same  evidence  and  the  same 
errors  are  urged  except  that  in  the  Shrake  case,  adverse 
possession  by  the  defendant  is  not  claimed. 

The  principal  complaint  of  defendants  is  that  plaintiff's 
evidence  does  not  support  this  new  boundary,  nor  the  ver- 
dict which  upheld  that  boundary.  They  say,  truly  enough, 
that  if  a  channel  corresponding  substantially  in  location 
to  that  mentioned  in  the  field  notes  of  the  United  States 
survey  can  be  found,  that  channel  must  be  taken  as  the 
boundary,  and  this  is  true  if  its  location  does  violence  in 
some  degree  to  the  courses  and  distances  shown  in  the 
original  survey. 

As  before  stated,  the  evidence  is  somewhat  conflicting. 
Whether  or  not  the  channel  can  now  be  discovered,  or 
the  remains  of  one,  seems  to  depend  to  some  degree  upon 
the  sympathies  and  imagination  of  the  observer.  It  is 
clear,  however,  that  there  is  not  now  and  has  not  been 
for  a  good  many  years,  any  such  channel  as  the  field  notes 
indicate.  In  fact,  the  testimony  now  is  that  all  the  land 
in  the  section  north  of  the  old  fence  is  cultivated  and  that 
the  plaintiff  is  cultivating  south  of  that  fence  and  clear 
up  to  it.  Plaintiff's  island  is  evidently  no  longer  an  island. 
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question  is  whether  the  evidence  does  away  with  the  north 
channel  of  the  river  which  the  United  States  surveyor 
located  as  the  boundary  between  these  parties.  If  that 
is  done  the  distances  and  locations  as  established  by  Mr. 
Billings'  survey  are  not  impeached.  As  has  been  before 
suggested,  the  evidence  seems  to  sufficiently  justify  the 
jury  in  their  conclusion  that  this  landmark  not  only  can 
not  now  be  found,  but  its  location,  if  it  ever  did  exist, 
can  not  be  ascertained. 

Error  is  also  predicated  of  certain  instructions  which 
were  given  by  the  trial  court.  It  is  complained  that  those 
instructions,  instead  of  telling  the  jury  to  look  in  the  evi- 
dence for  the  channel  which  constituted  the  boundary, 
told  them  that  the  test  for  the  location  of  the  boundary 
was  their  ability  to  determine  where  the  meandered  lines 
of  the  channel  were  located,  instead  of  the  channel  itself. 

The  jury  were  told  by  instruction  No.  7,  that  the  evi- 
dence tended  to  show  that  the  channel  originally  sep- 
arated the  holdings  of  plaintiff  from  those  of  defendants; 
that  the  south  line  of  defendants'  holdings  was  its  north 
margin  "perpetuated  by  mounds,  stakes  and  other  means" ; 
that  plaintiff's  north  line  was  the  south  side  of  this  chan- 
nel "perpetuated  in  the  same  manner."  The  instruction 
continued  as  follows : 

"If  you  believe  from  the  evidence  that  there  was  a  chan- 
nel running  from  west  to  east  through  said  section  and 
that  the  lines  of  these  tracts  were  established  by  the  gov- 
ernment surveyor  in  this  way,  then  it  is  for  you  to  say 
whether  or  not  you  can  tell  from  the  evidence  with  a  rea- 
sonable degree  of  certainty  where  these  lines  as  then  estab- 
lished now  are,  and  whether  the  tract  in  dispute  lies  south 
of  the  north  line  of  lots  9,  10  and  11  as  then  established, 
or  whether  the  tract  in  dispute  lies  north  of  the  south 
line  as  then  established  of  lots  5,  6,  7  and  8 ;  and  if  plaintiff 
has  established  by  a  preponderance  of  the  evidence  that 
said  tract  in  dispute  lies  south  of  the  north  line  of  lots 
9,  10  and  11,  then  you  will  find  for  the  plaintiff. 

"And  further,  if  you  believe  from  the  evidence  that  lines 
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boundaries  could  also^  and  so  far  as  there  is  any  hard- 
ship in  these  instructions  it  would  seem  to  lie  wholly  upon 
the  plaintiff  in  requiring  him  to  stay  within  his  own  quan- 
tity of  land  in  his  recovery  in  case  the  boundary  can  not 
be  located  and  quantities  have  to  be  resorted  to  in  deter- 
mining the  division. 

The  jury  were  expressly  told  that  if  they  found  that  at 
the  time  the  government  survey  was  made  a  channel  ran 
through  section  6,  whose  margins  were  located' by  mean- 
dered lines,  and  since  that  time  the  channel  had  become 
filled  up,  then  they  should  take  the  center  of  such  channel 
as  the  boundary  line. 

It  is  rot  believed  that  there  was  any  misapprehension 
on  the  ]  art  of  the  jury  of  the  fact  that  they  were  to  ascer- 
tain if  they  could  where  the  original  channel,  taken  as  a 
boundary,  was  located  and  place  the  dividing  line  at  its 
center.  And  if  they  were  unable  to  locate  it  the  land  was 
to  be  divided  by  courses,  distances  and  quantities  in  ac- 
cordance with  the  original  survey  as  nearly  as  could  be 
ascertained. 

It  is  therefore  recommended  that  the  judgments  of  the 
district  court  be  affirmed. 

Hastings  and  Kiekpatbiok,  CO.,  concur. 

Afhrmed. 


Walter  J.  Lamb,  appellant  ^and  cross-appbllbb,  v. 
Hbney  H.  Wilson  bt  al.,  appellees  and  cboss-ap- 
pbllants. 

Filed  Ootobbb  22,  1902.  No.  11,483. 
CommiSBioner's  opinion.    Department  No.  1. 

1.  Partnership:   Dissolution:   CtoMPENSATiow  fob  Wnronro  up  AfTAiBS. 

It  is  a  general  rule  that  neither  partner  of  a  dlBaolved  firm  is  on- 
titled  to  compensation  for  services  rendered  in  winding  up  part- 
nership afCairs,  unless  it  is  expressly  agreed  otherwise  or  can  be 
fairly  implied  from  the  circumstances. 

2.  Partnership:    Dissolution:    Continuawcb  of  BusiNvaB:    Com«wa.- 

TioN.  Where,  however,  a  subsisting  partnership  upoa  eqiual  tenns 
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etts  and  H.  H.  Wilson  for  an  accounting  and  settlement 
of  the  partnership  business  of  Lamb,  Kicketts  &  Wilson. 
The  issues  tendered  by  the  pleadings  will  suflSciently  ap- 
pear in  the  further  discussion  of  the  case.  The  trial 
resulted  in  a  judgment  in  favor  of  the  defendants  and 
against  the  plaintiff  for  $415.66,  to  review  which  the 
plaintiff  has  brought  the  case  to,  this  court  by  appeal.  The 
defendants  filed  a  cross-appeal  asking  a  modification  of 
certain  findings  of  the  trial  court  and  praying  that  the 
amount  of  the  judgment  be  increased  to  correspond  with 
the  modified  findings  prayed  for. 

The  record  show^s  that  in  November,  1882,  the  plaintiff 
and  the  defendants  entered  into  a  partnership  upon  equal 
terms  to  engage  in  the  practice  of  law  in  the  city  of  Lin- 
coln, Nebraska,  under  the  firm  name  of  Lamb,  Ricketts 
&  Wilson.    The  partnership  so  continued  until  November 
28,  1892,  when  it  was  dissolved  by  mutual  consent  and 
apparently  with  the  best  of  feeling  existing  between  the 
parties.    At  the  time  of  the  dissolution  all  the  money  on 
hand  and  all  other  property  belonging  to  the  firm  was 
equally  divided  between  the  partners.     The  firm  appears 
to  have  been  very  successful  and  at  the  time  of  this  disso- 
lution had  on  hand  a  number  of  cases  pending  in  the  state 
and  federal  courts,  in  some  of  which  fees  were  contingent 
upon  their  successful  termination.     In  some  of  the  cases 
a  large  amount  of  work  had  been  performed,  others  had 
been  tried  and  submitted,  while  in  others,  scarcely  any- 
thing had  been  done.    At  the  time  of  the  dissolution  a  list 
of  the  firm's  cases  was  prepared  and  by  mutual  agreement 
were  assigned  to  the  different  members  to  close  up  for 
the  firm,  the  division  being  based  somewhat  on  the  fact 
that  the  case  had  been  particularly  in  charge  of  the  mem- 
ber to  whoiii  it  was  assigned.     There  were  a  few  cases 
pending  in  the  supreme  court  which  had  been  briefed, 
argued  and  submitted,  and  most  of  these  were  not  assigned. 

It  appears  that  the  firm  had  been  employed  by  Mrs. 
Houston  to  prosecute  a  case  in  her  behalf  against  one  Gran 
and  others,  and  that  a  contract  had  been  made  \^ith  her 
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Ricketts  &  Wilson  are  entitled  to  receive  a  reasonable 
compensation  for  their  services  in  closing  up  the  Houston 
case  as  against  the  old  firm.  As  bearing  upon  this  ques- 
tion, the  trial  court  found  as  a  matter  of  fact,  that  the 
reasonable  value  of  the  services  performed  by  Ricketts 
&  Wilson  in  the  Houston  case  after  it  was  reversed  by 
the  supreme  court  was  |2,D00,  and  that  the  reasonable 
value  of  the  services  performed  by  the  old  firm  in  said 
case  was  |350.  Upon  these  facts  the  court  held  "That  out 
of  the  f2,147.06  received  by  the  defendants  for  the  prose- 
cution of  the  claim  of  Mary  J.  Houston,  f350  thereof 
belongs  to  the  old  firm  of  Lamb,  Ricketts  &  Wilson,  and 
that  said  firm  of  Ricketts  &  Wilson  must  account  to  said 
old  firm  for  said  amount." 

The  rule  of  law  is  well  settled  by  the  weight  of  author- 
ities that  neither  partner  of  a  dissolved  firm  is  entitled 
to  compensation  for  services  rendered  in  winding  up  the 
partnership  affairs  unless  it  is  expressly  agreed  otherwise 
or  can  be  fairly  implied  from  the  circumstances.  It  seems, 
however,  that  the  rule  should  not  be  extended  beyond  the 
requirement  of  merely  winding  up  the  partnership  affairs 
by  collecting  its  outstanding  claims,  paying  debts  and 
distributing  the  surplus  among  the  members,  and  that 
when  it  appears  that  time,  skill  and  labbr  have  been  ex- 
pended by  a  partner  in  the  continuance  of  a  partnership 
business  which  inures  to  the  general  benefit,  he  ought  to 
receive  from  the  profits  from  his  skill  and  labor,  a  rea- 
sonable compensation  varying  according  to  the  nature  of 
the  business,  the  difficulties  and  results  of  the  undertak- 
ing and  its  necessity  or  desirability.  While  few  cases  are 
found  which  directly  support  this  view,  it  seems  to  us  to 
be  founded  upon  the  plainest  principles  of  equity  and  jus- 
tice, especially  when  applied  to  partnerships  among  pro- 
fessional men  where  the  profits  are  almost  wholly  the 
result  of  professional  skill  and  labor. 

This  exception  to  the  general  rule  is  suggested,  but  not 
decided,  in  Denver  v.  Roane,  99  U.  S.,  355,  wherein  Justice 
Strong,  after  stating  the  rule  that  the  winding  up  of  a 
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profits.  Where,  however,  the  surviving  partner  renders 
services  in  excess  of  the  mere  winding  up  of  the  partner- 
ship affairs,  he  will,  under  certain  circumstances,  be  en- 
titled to  compensation  for  such  excess." 

It  seems  to  us  that  the  services  performed  by  Ricketts 
&  Wilson  in  closing  up  the  Houston  case  are  clearly  dis- 
tinguishable from  the  mere  winding  up  of  the  partnership 
affairs  within  the  meaning  of  that  term  as  it  is  used  in 
the  books.  The  skill  and  labor  performed  by  them  in  that 
case  made  the  firm's  contract  valuable.  We  think,  there- 
fore, that  they  were  entitled  to  compensation  for  services 
in  that  case  out  of  the  profits  created  by  their  skill  and 
labor. 

The  next  question  which  is  suggested  is  how  the  funds 
should  be  divided,  where,  as  in  this  case,  the  amount  of 
the  fees  under  the  contract  is  less  than  the  reasonable 
value  of  the  combined  services  of  the  old  and  new  firm. 
The  proofs  show  that  the  services  of  the  old  firm  were 
worth  |350,  and  the  services  of  Kicketts  &  Wilson  were 
worth  |2,000,  while  the  amount  collected  under  the  con- 
tract was  ?2,147.06. 

It  is  contended  by  Eicketts  &  Wilson  that  from  the  fees 
so  received  should  first  be  deducted  the  value  of  their 
services,  and  the  remainder  credited  to  the  old  firm.  It 
seems  to  us,  however,  that  the  fees  received  should  be 
divided  between  the  old  and  the  new  firm  pro  rata  with 
the  value  of  the  services  which  each  rendered  in  producing 
it.  It  cannot  be  said  that  because  the  first  judgment  was 
set  aside  that,  therefore,  the  services  of  the  old  firm  were 
valueless.  Upon  this  basis  the  old  firm  is  entitled  to  re- 
ceive out  of  the  Houston  fee,  |319.76,  and  the  balance, 
f  1,827.30,  should  go  to  the  firm  of  Ricketts  &  Wilson. 

The  record  also  shows  that  in  the  assignment  of  cases 
to  the  several  members  for  the  purpose  of  closing  them 
up,  that  the  cases  of  Alaynard  against  Hecht,  and  the 
Chattanooga  Foundry  and  Pipe  Company  against  Orleans, 
were  assigned  to  the  plaintiff.  It  appears,  however,  that 
the  defendants  were  not  satisfied  with  the  progress  which 
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laintiff,  was  making  in  this  case  and  that  they  volun- 
'  took  hold  and  closed  the  business  up.  The  court 
I  that  the  defendants  were  entitled  to  receive  the 
of  $60  as  against  the  old  firm  for  services  rendered 
ajnard  against  Hecht  and  the  sum  of  $425  in  the 
^anooga  Pipe  Foundry  case.  It  seems  clear  to  us  that 
iese  services  the  defendants  are  not  entitled  to  re- 
.  By  agpeement,  supported  by  sufficient  considera- 
these  cases  were  assigned  to  Jlr,  Lamb  to  close  up. 
roof  is  offered  that  he  was  not  in  good  faith  carrying 
lis  part  of  the  agreement  and  when  the  defendants 
!d  to  and  did  assist  him  in  closing  them  up  their 
;e8  should  be  regarded  as  gratuitous.  We  think, 
fore,  the  court  was  in  error  in  allowing  the  defend- 
to  recover  for  services  in  these  two  cases, 
before  stated,  the  amount  received  by  the  old  firm 
sive  of  the  Houston  claim  was  $2,128,  to  which  should 
ded  the  fee  of  $319.7G  belonging  to  the  old  firm  in  the 
ton  case,  making  a  total  of  $2,447.76.  The  books  of 
rm  as  kept  by  Mr.  Wilson  show  that  Mr.  Lamb  drew 
f  the  firm  $575.40,  to  which  should  be  added  the  item 
2,  which  it  is  admitted  he  received.  Of  the  amount 
^  to  Mr.  Lamb  on  the  books  it  is  shown  that  $300 
of  was  not  in  fact  paid  to  him  but  was  charged  to 
>n  the  books  by  reason  of  the  fact  that  that  amount 
)een  realized  and  retained  by  Lamb  as  commissions 
e  sale  of  the  judgment  in  the  Chattanooga  case.  This 
^  was  made  on  the  books  without  the  knowledge  or 
■nt  of  Mr.  Lamb.  Upon  this  branch  of  the  case,  Wil- 
e8tifie<l  as  follows;  "Excluding  that  $300,  Mr.  Lamb's 
int  would  be  $275.40,  of  that  amount  $100  did  not  go 
the  actual  bank  account  of  the  firm,  but  when  we 
d  finally  with  Mr.  Lamb  that  the  firm  should  receive 
$300  for  the  release  of  the  attorney's  lien  on  the 
tanooga  judgment  in  the  federal  court,  he  gave  his 
inal  check  to  Mr.  Rickette  for  $100  and  to  me  for  $100 
:«tained  $100,  and  these  three  items  were  all  charged 
ist  the  several  members,  so  it  would  be  wholly  imma- 
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terial  whether  it  went  out  entirely  or  remjained  in  en- 
tirely/' The  testimony  also  shows  in  this  connection  that 
there  were  two  items  of  |300  each  considered,  that  the  item 
divided  was  not  the  commission  item  in  the  sale  of  the 
judgment  but  was  an  item  for  fees  that  was  paid  at  the 
time  that  Ricketts  &  Wilson  discharged  the  attorney's  lien. 

In  further  explanation  it  might  be  said  that  the  Chat- 
tanooga Company  employed  Mr.  Lamb  personally  to  close 
up  its  business  and  that  fact  was  communicated  to  the 
other  members  of  the  firm. 

It  also  appears  that  in  July,  1895,  Lamb  wrote  a  letter 
to  Ricketts  &  Wilson,  in  which,  among  other  things,  the 
item  of  the  commission  for  the  selling  of  the  judgment 
was  mentioned.  The  contents  of  this  letter  led  to  some 
communications  between  the  plaintiff  and  the  defendants 
as  to  a  settlement  of  the  question  of  fees  to  be  charged 
by  the  firm  against  the  Chattanooga  company.  A  settle- 
ment was  finally  agreed  upon,  and  on  September  24, 
1895,  the  defendants  executed  to  the  plaintiff  a  receipt  as 
follows : 

^TiiNCOLN,  Neb.,  Sept.  24, 1895. 

"Received  of  W.  J.  Lamb  |200,  being  in  full  for  all  fees 
and  costs  collected  and  charged  by  Lamb,  Ricketts  &  Wil- 
son against  the  Chattanooga  Foundry  &  Pipe  Works. 

"Ricketts  &  Wilson." 

This  settlement  was  made  with  full  knowledge  of  the 
claim  which  was  being  urged  by  Lamb  that  the  commis- 
sions claimed  by  him  were  earned  under  a  separate  em- 
ployment and  after  the  old  firm's  services  had  been  dis- 
pensed with.  There  is  no  claim  that  the  settlement  was 
not  so  understood.  We  see  nothing  in  the  testimnoy  which 
warrants  us  in  opening  up  this  settlement.  It  would  seem, 
therefore,  that  the  old  firm  should  be  credited  with  fees 
to  the  amount  of  |2,447.76,  out  of  which  each  member  is 
entitled  to  receive  1815.92.  Mr.  Lamb  having  received 
of  this  amount  but  |297.40  is  still  entitled  to  draw  from 
the  old  firm  f  518.52. 

We  therefore  recommend  that  the  judgment  of  the  die- 
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trict  court  be  reversed  and  that  a  judgment  be  entered 
in  favor  of  tlie  plaintiff,  and  against  the  defendants,  for 
{518.52. 

Hastings  and  Kirkpatbick^  CO.,  concur. 

The  judgment  of  the  district  court  is  reversed  with  direc- 
tions to  enter  a  judgment  in  favor  of  the  plaintiff,  and 
against  the  defendants,  for  |518.52. 

Reversed  with  directions. 

Opinion  on  rehearing  follows. 


Walter  J.  Lamb,  appellant  and  cross- appellee,  v. 
Henry  H.  Wilson  et  al.,  appellees  and  cross-ap- 
pellants. 

Filed  November  5, 1903.    No.  11,483. 
Commissioner's  opinion.      Department  No.  1. 

1.  Partnership:   Dissolution:   Com  pens  atiow  fob  Winding  up  Affaibs: 

Contracts.  In  the  absence  of  a  contract  between  partners  touch- 
ing the  nature  or  amount  of  services  to  be  rendered  by  each  in  the 
prosecution  of  the  common  enterprise,  one  partner  is  not  entitled 
to  compensation  for  extra  attention,  labor  or  services  devoted  to 
the  partnership  business,  but  by  agreement  with  his  associates  he 
may  become  so  entitled. 

2.  Partnership:     Dissolution:     Mutual    Contracts:     Consideration. 

Mutual  promises  aftord  a  consideration  for  each  other  sufficient  to 
constitute  a  binding  contract  between  the  parties  making  them, 
to  do  the  things  promised. 

3.  Attorney  and  Client:    E!xtent  of  Employment:    Partnership.     In 

the  absence  of  stipulations  evidencing  a  different  intent,  an  em- 
ployment of  an  attorney  to  prosecute  a  claim  to  a  recovery,  termi- 
nates with  the  rendition  of  a  judgment  thereon  and  the  exhaustion 
of  the  usual  legal  process  upon  the  Judgment  It  does  not  include 
the  prosecution  of  subsequent  actions  and  proceedings  to  reach 
the  property  of  the  Judgment  debtor,  or  to  enforce  liability  against 
his  sureties  upon  supersedeas. 

Bbheabino  of  case  reported  ante^  page  496. 
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Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.  Judgment  below  reversed 
with  directions. 

Walter  J.  Lamb  and  Robert  Ryan,  for  appellant 

Ricketts  &  Wilsoriy  contra. 

Ames,  C. 

This  is  a  rehearing  from  a  former  decision  of  this  court. 
Lamb  v.  Wilson,  ante,  page  496,  92  N.  W.  Rep.,  167.  The 
statement  of  facts  there  published  will  not  be  repeated  or 
supplemented,  except  incidentally,  in  the  course  of  the 
following  discussion.  Although  it  is  alleged  in  both  the 
petition  and  answer  that  the  copartnership  of  Lamb, 
Ricketts  &  Wilson  was  dissolved  on  the  28th  day  of  Novem- 
ber, 1892,  that  assertion  is  distinctly  denied  by  other  alle- 
gations of  the  pleadings,  by  the  evidence  and  by  the 
findings  of  the  trial  court.  What  was  in  fact  done  on  that 
day  was  the  division  of  the  tangible  property  of  the  firm, 
and  the  release  of  the  individual  members  from  partner- 
ship obligations  with  respect  to  their  future  acquired 
business,  and  the  entry  into  a  new  agreement  for  the  con- 
tinuation of  the  partnership  relation  with  respect  to  the 
larger  part  of  the  uncompleted  business  of  which  the  firm 
was  then  in  possession  and  in  the  course  of  transaction. 
The  fourth  finding  of  fact  by  the  trial  court  which  is 
acquiesced  in  by  all  parties  upon  this  appeal,  is  in  the 
following  language : 

"Upon  the  dissolution  of  said  firm  on  November  28, 
1892,  by  a  mutual  agreement  the  members  of  said  firm 
apportioned  among  themselves  all  of  the  cases  then  in 
the  hands  of  said  firm  that  had  not  been  finally  disposed 
of,  except  such  cases  as  had  already  been  briefed,  argued 
and  submitted  in  the  supreme  court  of  Nebraska,  each 
member  of  said  firm  then  and  there  agreeing  to  look  after 
and  try  the  several  cases  assigned  and  apportioned  to  him 
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in  consideration  of  the  other  members  looking  after  and 
trying  the  eases  that  had  been  assigned  and  apportioned 
to  them  respectively." 

That  this  was  an  agreement  which  the  parties  were  com- 
petent to  enter  into,  is  not  questioned,  nor  do  we  think 
there  can  be  any  doubt  about  its  binding  force.  It  is  ele- 
mentary that  mutual  promises  are  a  consideration  for 
each  other  sufficient  to  constitute  a  contract  between  the 
parties  making  them,  to  do  the  things  promised.  1  Parsons, 
Contracts  [8th  ed.],  section  IX,  bottom  paging,  464-468. 
No  reason  is  urged  nor,  we  think,  successfully  can  be, 
why  this  agreement  with  respect  to  the  services  to  which 
it  had  reference,  was  not  as  obligatory  upon  the  parties 
to  it,  as  though  they  had  not  previously  been  partners,  or 
the  business  which  it  concerned  had  not  belonged  to  the 
partnership.  That  an  express  agreement  of  a  like  kind 
might  have  been  made  as  a  part  of  the  partnership  agree- 
ment, and  that  in  such  case  it  would  have  been  enforce- 
able, or  damages  would  have  been  recoverable  for  its 
breach,  we  think  there  can  be  no  doubt.  It  would  have 
been  like  any  other  agreement  to  contribute  a  specified 
amount  or  degree  of  money,  skill  or  labor,  as  capital  or 
otherwise,  for  the  prosecution  of  the  common  undertak- 
ing. The  ^occasion  for  making  the  agreement,  in  this  in- 
stance, was  the  contemplated  dissolution  of  the  partner- 
ship and  the  winding  up  of  its  affairs,  and  this  occasion 
would  have  furnished  an  additional  consideration,  if  one 
had  been  needed,  for  the  agreement  itself. 

When,  therefore,  Ricketts  &  Wilson  begun  and  prose- 
cuted the  litigation  in  the  matter  of  the  Chattanooga 
Foundry  &  Pipe  Company  against  Orleans,  they  con- 
tributed to  the  common  enterprise,  with  the  knowledge 
and  consent  of  Lamb,  valuable  services,  which  Lamb  was 
lawfully  bound  to  contribute  himself.  There  is  nothing 
in  the  record  to  indicate  that  any  of  the  parties  supposed 
such  contribution  to  be  gratuitous,  and,  in  view  of  their 
legal  rights  and  liabilities  under  the  agreement,  there  is 
no  presumption  to  that  effect.    Neither  does  it  appear  to 
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VLB  correct  to  say  that  such  services  were  rendered  volnn- 
tarily.  The  retainer  for  the  litigation  was  a  valuable  asset 
of  the  firm  which  Bicketts  &  Wilson  were  entitled  to  have 
realized  upon  in  the  only  way  in  which  it  could  be  done, 
namely,  by  the  performance  of  the  required  service  and, 
besides  this,  they  as  well  as  Lamb,  were  individually  as 
well  as  jointly  liable  for  any  damages  that  might  have 
become  recoverable  for  a  breach  of  the  contract  of  retainer. 
When,  therefore,  they  had  collected  their  fee  and  charged 
it  to  themselves  upon  the  partnership  account,  they  were 
entitled  to  charge  Lamb  thereon  with  a  like  amount  for 
services  rendered  in  his  behalf  and  for  his  benefit  With 
respect  to  the  item  of  fSOO  obtained  by  Lamb  upon  the 
sale  of  the  judgment  in  favor  of  the  Foundry  &  Pipe  Com- 
pany, the  district  court  found  in  effect,  that  it  was  not 
paid  to  him  as  a  brokerage  commission  for  making  the 
sale,  but  was  a  method  by  which  he  collected  so  much  for 
the  services  of  the  firm  in  the  litigation.  Such  being  the 
case  he  became,  for  the  reasons  above  stated,  indebted  to 
Bicketts  &  Wilson  for  the  whole  thereof.  Like  considera- 
tions apply  to  the  fee  of  f  60  received  by  Bicketts  &  Wilson 
for  services  in  the  case  of  Maynard  against  Hecht.  Lamb 
should  be  charged,  as  of  course,  with  the  f  22  admittedly 
received  by  him  of  funds  belonging  to  the  firm  and  not 
charged  to  him  upon  its  accounts.  With  respect  to  the 
fee  of  |260  in  the  case  of  Ormsby  against  Parker,  Bicketts 
&  Wilson  appear  to  have  acquiesced  in  its  retention  by 
Lamb,  without  its  being  entered  upon  the  company  ac- 
counts, for  no  less  than  six  years  and  may  fairly  be  pre- 
sumed to  have  relinquished  all  claims  to  share  in  it. 

The  remaining  inquiry  in  the  case  is  with  respect  to  the 
litigation  in  and  growing  out  of  the  case  of  Houston  v. 
Gran,  38  Neb.,  687,  which  was  pending  in  this  court  at 
the  time  the  agreement  for  winding  up  the  affairs  of  the 
firm  was  entered  into,  and  concerning  which  no  stipula- 
tion between  the  parties  was  made  at  that  time  or  after- 
wards. 

In  our  view,  above  expressed,  that  the  partnership  was 


Vol.31  SEPTEMBfilt  TERM,  1902.  SOd 

Lamb  v.  Wilson. 

not  at  any  time  dissolved  or  terminated  with  respect  to 
pending  business,  the  authorities  cited  in  the  former  opin- 
ion and  in  the  briefs  and  arguments  of  counsel  touching 
the  rights  and  obligations  of  surviving  and  continuing 
partners  after  dissolution  bj'  death  or  otherwise,  are  not 
in  point,  but  it  is  important  to  determine  what  was  the* 
extent  of  the  service  contracted  for  between  Mrs.  Houston 
and  the  firm  and  when  the  employment  ended.  These  mat- 
ters are  defined  by  the  first  paragraph  of  the  written  con- 
tract of  employment  which  is  in  the  following  form  and 
is  unambiguous: 

"This  agreement  made  and  entered  into  this  15th  day 
of  November,  1889,  by  and  between  Lamb,  Ricketts  &  Wil- 
son and  Mary  J.  Houston  is  such  that  the  party  of  the 
second  part  hereby  retains  Lamb,  Ricketts  &  Wilson  as 
attorneys  to  bring  suit  on  behalf  of  herself  and  her  child- 
ren against  Thomas  Carr  and  his  saloon  bondsmen,  or 
the  person  or  persons  conducting  the  Carr  saloon  on  the 
north  side  of  the  square  in  the  city  of  Lincoln  during  the 
month  of  March,  1889,  to  recover  damages  for  the  loss  of 
services  and  want  of  support  from  her  husband  caused 
by  liquor  purchased  at  the  above  named  saloon,  and  also 
for  the  death  of  her  husband,  James  Houston,  by  being 
run  over  by  the  B.  &  M.  railroad,  occasioned  by  the  intox- 
ication of  the  said  Houston  upon  liquor  purchased  at  the 
Carr  saloon  in  the  city  of  Lincoln  in  the  month  of  March, 
1889." 

Clearly  this  language  contemplates  nothing  more  or  fur- 
ther than  the  prosecution  of  an  action  to  judgment  and 
execution  against  the  saloon  keeper  and  his  bondsmen. 
It  is  true  that  subsequent  paragraphs  of  the  agreement 
obligate  the  attorneys  to  bring  and  prosecute  such  a  suit 
or  suits  as  in  their  judgment  should  be  necessary  to  re- 
cover for  the  death  of  the  husband,  and  for  the  loss  of 
support  by  the  widow  and  children,  but  we  do  not  think 
that  these  provisions  operated,  or  were  intended,  to  en- 
targe  the  scope  or  nature  of  the  employment  which  was 
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fully  described  in  the  above  quoted  paragraph,  or  to  obli- 
gate the  attorneys  to  begin  and  prosecute  the  unantici- 
pated proceedings  for  the  appraisal  and  setting  aside  of 
the  homestead  right  of  one  of  the  judgment  debtors,  nor 
the  prosecution  of  an  action  upon  a  supersedeas  bond 
thereafter  given  by  the  defendants  in  the  prosecution 
of  a  petition  in  error  in  this  court,  nor  of  an  action  to 
obtain  subrogation  to  and  to  foreclose  a  mortgage  executed 
by  one  of  the  judgment  defendants  to  indemnify  his  sure- 
ties upon  the  supersedeas  bond.  When  the  final  judgment 
against  the  saloon  keeper  and  his  sureties  had  been  recov- 
ered in  the  district  court  and  afl&rmed  by  this  court,  and 
an  unavailing  execution  had  been  issued  thereon,  the  plain- 
tiffs therein  and  the  attorneys  became  the  owners  respect- 
ively of  five-eighths  and  three-eighths  of  that  judgment, 
and  the  contract  of  employment  had  been  kept  and  ful- 
filled. Whatever  additional  suits  or  proceedings  were  nec- 
essary to  be  prosecuted,  and  were  prosecuted  for  the  pur- 
pose of  rendering  available  and  collecting  this  judgment, 
were  for  the  joint  benefit  of  all,  and  at  the  reasonable 
expense  of  all  in  proportion  to  their  respective  interests. 
For  the  rendition  of  this  service  the  plaintiffs  were  not 
bound  to  employ  the  members  of  the  former  law  firm, 
or  any  of  them,  nor  were  they  or  any  of  them  bound  to 
render  such  service  gratuitously  or  in  consideration  of 
the  interest  which  they  had  already  earned  and  acquired 
in  the  judgment.  After  having  rendered  this  service  Rick- 
etts  &  Wilson  accepted  a  lump  sum  of  $2,147.0G,  in  com- 
pensation therefor  and  for  a  release  of  the  interest  of  the 
firm  in  the  judgment.  That  they  had  authoritj^  to  make 
such  release  in  good  faith  and  for  a  consideration,  is  not 
disputed,  and  their  good  faith  is  not  impugned.  What 
remained  to  be  done,  and  what  remains  for  the  court  to 
do,  is  to  deduct  from  the  sum  so  received  the  reasonable 
value  of  their  services  and  disbursements  in  the  conduct 
of  the  litigation  subsequent  to  the  execution  on  the  judg- 
ment, and  to  account  to  tlie  firm  for  the  residue  thereof. 
Neither  findings  nor  evidence  sufficient  to  enable  the  court 
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to  make  such  an  apportionment  upon  this  appeal,  can  be 
found  in  the  record. 

It  is  therefore  recommended  that  the  former  judgment 
of  this  court  be  vacated  and  set  aside  and  that  the  judg- 
ment of  the  district  court  be  reversed  and  the  case  re- 
manded for  a  restatement  of  the  account  between  the  par- 
ties in  compliance  with  this  opinion  and  the  entry  of  a 
judgment  accordingly. 

Hastings  and  Oldham,  CO.,  concur.  '' 

The  judgment  heretofore  rendered  by  this  court  is  va- 
cated and  set  aside,  the  judgment  of  the  district  court 
reversed  and  the  cause  remanded  for  a  restatement  of  th^ 
account  between  the  parties  in  compliance  with  this  opin- 
ion and  a  judgment  to  be  entered  accordingly. 

Judgment  below  reversed  with  directions. 

Note. — January  21,  1904»  an  opinion,  Peb  Cubiam,  was  filed  overrul- 
ing the  motions  on  file  asking  for  a  second  rehearing  in  the  above 
cause.  The  opinion  modifies  the  former  opinions,  however,  by  directing 
the  district  court  "to  hear  such  additional  evidence  as  may  be  requisite 
for  a  complete  statement  of  the  accounts  between  the  parties,  and 
restate  such  accounts  and  render  Judgment  accordingly,  in  accordance 
with  the  law  as  stated  in  the  syllabus  of  the  opinion  upon  the  last 
hearing,  without  regard  to  the  findings  of  fact  or  distribution  of  items 
and  partial  statement  of  accounts  contained  in  said  opinion."  This 
pptnion  is  reported  in  98  N.  W.  Rep.,  37. — Refobteb. 


Louisa  Wolff,  appellant,  v.  Goodwin  W.  Phelps  et  al., 

appellees. 

Filed  Ogtobeb  22,  1902.    No.  11,488. 

Ck>mmissioner's  opinion.      Department  No.  1. 

1<  Xortg^ages:  Fobeclosube:  Defictenct  Jxtdoment:  Repeal  of  Stat- 
utes. The  court  has  jurisdiction  to  enter  a  personal  deficiency 
Judgment  in  actions  of  foreclosure  which  were  pending  prior  to  the 
repeal  of  sections  847  and  849  of  the  Code  of  Civil  Procedure. 
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S.  ICortgages:  BVmbolosxtbb:  Dkiicienot  Judgmsitt,  AppucAnoR  vqb: 
Statutsb.  Under  Uie  pToylsions  of  eection  848  of  the  Code  of  Clfll 
Prooednre,  a  motion  and  application  for  deficiency  judgment  it 
properly  overruled  when  a  foreclosure  proceeding  commenoed 
prior  thereto  remaine  undispoeed  of. 

Appeal  from  the  district  court  for  Colfax  county.  Tried 
below  before  Mabshall,  J.    Affirmed. 

George  H.  Thomas,  for  appellant. 

Everett  d  Wertz,  contra. 

Ejukpatriok,  0. 

This  is  an  appeal  from  an  order  of  the  district  conrt 
of  Colfax  county,  denying  a  deficiency  judgment  in  a  fore- 
closure proceeding  brought  by  Louisa  Wolff,  on  Augnst 
29, 1895.  Appellant  Louisa  Wolff,  commenced  a  proceed- 
ing against  Goodwin  W.  Phelps,  and  others  to  forecloae 
a  mortgage.  On  December  7,  1895,  a  default  was  entered 
which  appears  upon  the  journal  of  the  court  in  the  lan- 
guage following:  ^^Now  on  this  7th  day  of  December,  A. 
D.,  1895,  this  cause  came  on  for  hearing  and  trial  to  the 
court,  and  the  defendants,  Oweda  Phelps,  Qoodwin  W. 
Phelps,  Charles  J.  Phelps,  and  Edwin  A.  Phelps,  haying 
failed  to  answer  or  demur,  were  each  three  times  called 
in  open  court,  but  came  not,  and  thereby  made  default, 
and  default  is  hereby  entered  against  them.  In  consid- 
eration whereof  the  court  finds  that  there  is  due  the  plain* 
tiff  from  the  defendants  the  sum  of  |882.87,  which  said 
amount  draws  interest  at  the  rate  of  10  per  cent,  per  an- 
num, and  the  sheriff  is  hereby  ordered  to  advertise  apd 
sell  said  premises  according  to  law  in  default  of  payment 
for  twenty  days.*' 

A  stay  was  taken,  and  on  September  14, 1896,  an  order 
of  sale  was  issued,  and  thereafter  return  was  made  that 
the  proi)erty  was  not  sold  for  want  of  bidders.  On  Jan- 
uary 20,  1899,  a  second  order  of  sale  was  issued.  The 
property  was  sold,  and  on  March  3^  1899,  the  sale  was  duly 
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confirmed.  On  the  20th  day  of  March,  1899,  a  petition 
for  a  deficiency  judgment  was  filed,  and  an  order  made 
by  the  district  court  nMiuiring  defendants  to  show  cause 
within  ten  days  why  judgment  should  not  be  entered  as 
prayed.  Due  service  of  this  order  seems  to  have  been 
made 'upon  Charles  J.  Phelps  and  Edwin  A.  Phelps,  and 
the  latter  on  June  17,  1899,  filed  objections  to  a  deficiency 
judgment,  alleging  that  the  district  court  had  no  jurisdic- 
tion to  enter  a  deficiency  judgment,  and  that  the  petition 
failed  to  state  facts  entitling  plaintiff  to  any  relief.  On 
the  28th  day  of  December,  1899,  the  matter  of  a  deficiency 
judgment  came  on  for  hearing  in  the  district  court  and 
an  order  was  made  denying  the  deficiency  judgment  in  the 
language  following:  "Now,  on  this  day  this  cause  cauu; 
on  for  hearing  upon  motion  of  plaintiff  for  deficiency  judg- 
ment, and  the  court  after  hearing  arguments  of  counsel 
and  being  fully  advised  in  the  premises,  denies  the  same, 
to  which  holding  and  ruling  of  the  court  the  plaintiff  at 
the  time  duly  excepted,  and  is  allowed  forty  days  in  which 
to  prepare  and  serve  a  bill  of  exceptions." 

On  the  18th  day  of  June,  1900,  the  journal  entry  just 
quoted  was  amended  to  read  as  follows:  "Now,  on  this 
28th  day  of  December,  1899,  this  cause  came  on  for  hear- 
ing on  the  motion  and  application  of  plaintiff  for  a 
deficiency  judgment  against  the  defendants,  Goodwin  \V. 
Phelps,  Oweda  Phelps,  Charles  J.  Phelps,  and  Edwin  A. 
Phelps,  and  was  submitted  to  the  court,  and  hereon  and 
upon  the  objections  thereto  of  the  defendant  Edwin  A. 
Phelps,  on  consideration  whereof  the  court  doth  find  and 
say:  Ist.  That  the  original  petition  herein  is  suflScient 
to  support  a  personal  deficiency  judgment  against  said 
defendants  and  each  of  them,  and  the  second,  third  and 
fourth  paragraphs  of  said  objection  are,  therefore,  over- 
ruled; but  the  court  further  finding  that  it  hath  no  juris- 
diction to  render  and  enter  a  personal  deficiency  judgment 
in  this  action  by  reason  of  the  repeal  of  the  statutes  here- 
tofore existing  authorizing  such  entry;  it  is,  therefore, 

ordered  and  considered  that  said  plaintiff's  motion  and 
37 
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application  be  and  the  same  is  hereby  overruled  and 
denied,  and  said  application  dismissed.  To  which  holding 
and  ruling  of  the  said  court  the  plaintifT  duly  excepted 
and  is  awarded  forty  days  from  the  rising  of  the  court  to 
prepare  and  serve  a  bill  of  exceptions." 

From  the  decisions  of  this  court  in  Hanscom  v.  Meyer, 
61  Neb.,  798,  86  N.  W.  Rep.,  381 ;  Thompson  r.  West,  59 
Neb.,  677;  Patrick  v.  National  Bank  of  Commerce,  63  Neb., 
200,  88  N.  W.  Rep.,  183,  it  is  clear  that  the  learned  trial 
court  was  in  error  in  the  view  that  it  had  no  right  to  enter 
a  deficiency  judgment  because  of  the  repeal  of  sections 
847  and  849  of  the  Code.  (Chapter  95,  page  378,  Laws, 
1897.)  But  it  is  also  clear  that  the  action  taken  by  the 
trial  court  on  December  7,  1895,  as  disclosed  by  the  jonr- 
nal  entry,  does  not  amount  to  a  decree  of  foreclosure.  H 
a  decree  of  foreclosure  was  in  fact  pronounced  by  the 
court  at  that  time,  and  the  clerk  failed  to  make  it  a  mat- 
ter of  record,  in  a  proper  proceeding  and  upon  due  notice 
to  the  defendants  therein,  the  trial  court  has  an  undoubted 
right  to  cause  to  be  entered  a  judgment  nunc  pro  tunc; 
but  until  this  be  done,  no  decree  of  foreclosure  of  the 
mortgage  upon  which  suit  was  brought  is  in  existence. 
Section  848  of  the  Code  as  it  existed  at  the  time  this  fore- 
closure proceeding  was  commenced  is  in  the  language  fol- 
lowing :  "After  such  petition  shall  be  filed,  while  the  same 
is  pending,  and  after  a  decree  rendered  thereon,  no  pro- 
ceedings whatever  shall  be  had  at  law  for  the  recovery 
of  the  debt  secured  by  the  mortgage,  or  any  part  thereof, 
unless  ordered  by  the  court." 

The  application  for  a  deficiency  judgment  in  this  case, 
having  been  made  after  the  commencement  of  the  pro- 
ceedings to  foreclose,  and  before  any  final  disposition  had 
been  made  of  such  proceedings,  was  properly  denied  by 
the  trial  court.  There  seems  to  be  no  error  in  the  judg- 
ment of  the  trial  court,  and  it  is  therefore  recommended 
that  the  same  be  afSrmed. 

Hastings  and  Day,  CC,  concur. 

•  Affiemkd. 
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Waddell  v.  Gage  County. 

Shannon  W.  Waddell  et  al.^  appellees,  v.  The  County 
OF  Gage,  in  the  State  op  Nebraska,  bt  al.,  ap- 
pellants. 

Elizabeth  C.  La  Sbllb,  apphllbb,  v.  The  County  op 
Gage,  in  the  State  of  Nebraska,  et  al.,  appellants. 

Elizabeth  C.  La  Sellb,  appellee,  v.  The  County  op 
Gage,  in  the  State  of  Nebraska,  et  al.,  appbll^hnts. 

Edward  E.  Snyder  et  al.,  appellees,  v.  The  County 
OP  Gage,  in  the  State  op  Nebraska,  et  al.,  ap- 
pellants. 

FnJED  October  22,  1902.      Nos.  11,615,  11,616,  11,731,  11,732. 
Commissioner's  opinion.      Department  No.  3. 
Tazation:    Special  Assessments:    Cancellation:    Notice. 

0 

AppbaIjS  from  the  district  court  for  Gage  county.  Tried 
below  before  Letton  and  Stull,  JJ.    Affirmed. 

A^lhertus  H.  Kidd  and  L.  Jf.  PembertOn,  for  appellants. 

George  A.  Murphy,  William  G.  Dorsey  and  Orlando 
Swain-,  contra. 

DUPPIB,  C. 

The  appellees  in  the  four  cases  above  entitled  brought 
their  actions  in  the  district  court  of  Gage  county  to  have 
certain  special  paving  and  grading  taxes  assessed  against 
their  property  in  the  city  of  Beatrice  declared  void  and 
to  cancel  the  same. 

The  facts  in  these  cases  are  identical  with  those  in  Cook 
V.  Oage  County,  65  Neb.,  611,  91  N.  W.  Rep.,  559,  and  for 
the  reasons  there  given  we  recommend  that  the  judgments 
of  the  district  court  be  each  affirmed. 

Ames  and  Albert,  CO.,  concur. 

Appirmed. 
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John  S.  Logan^  Trustee  in  Bankbuptoy  of  Minnib  E. 
Stoneb,  et  al.  v.  Nbbbaska  Molinb  Plow  Company. 

Fujbd  Ooiobeb  22, 1902.     No.  11,903. 

Oommlssioner'B  opinion.    Department  No.  L 

Banlcmptey:  Contbaot  of  Coia>inoirAi.  Saub:  Unrboorded:  Gokstioo- 
TioN  of  STAtums.  The  federal  bankruptcy  law  giying  to  the  trus- 
tee the  title  to  all  property  which  the  bankrupt  could  have  tnos- 
ferred  prior  to  the  filing  of  the  petition  or  which  could  have  been 
leyled  upon  for  his  debts,  places  the  trustee  as  against  an  mm- 
corded  conditional  sale  contract  in  the  position  of  a  Judgment 
creditor. 

Eerob  from  the  district  court  for  Adams  county.   Tried ' 
below  before  Adams^  J.    Reversed. 

James  H.  Mcintosh,  for  plainti£fs in  error;  Tibhets  Bros. 
&  Morey,  of  counsel. 

Section  67a  of  the  federal  bankruptcy  law,  which  pro- 
vides that  "claims  which  for  want  of  record  or  for  other 
reasons,  would  not  have  been  valid  liens  as  against  the 
claims  of  the  creditors  of  the  bankrupt  shall  not  be  liens 
against  his  estate/'  clearly  defeats  the  plow  company's 
claim.  If  the  plow  company's  claim  is  construed  as  a  chat- 
tel mortgage  then  it  was  not  valid  as  against  the  claims 
of  creditors  of  Stoner  because  it  was  not  recorded.  Farm- 
ers &  Merchants  Bank  of  York  v.  Anthony^  39  Neb.,  343; 
Spaulding  v.  Johnson,  48  Neb.,  830;  Meyer  d  Raapke  r. 
Miller,  51  Neb.,  620.  If  the  contract  was  one  of  condi- 
tional sale,  the  title  to  remain  in  the  plow  company  until 
the  purchase  money  was  paid,  it  was  invalid  for  the  same 
reason.  Compiled  Statutes,  chapter  32,  section  26 ;  Peter- 
son V.  Tufts,  34  Neb.,  8.  The  bankruptcy  law  of  1867  did 
not  contain  section  67a  of  the  present  law,  therefore  un- 
recorded liens  or  rights  were  valid  as  between  the  claimant 
and  the  assignee  in  bankruptcy,  or  the  general  creditors. 
Stewart  v.  Piatt,  101  U.  S.,  731 ;  Teatma/n  v.  Savings  Inr 
stitution,  95   U.  S.,  764.    Section   67a   was  adopted  to 
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remedy  the  evil  of  fostering  secret  liens  that  was  an  out- 
growth of  the  old  law.  The  decisions  construing  section 
67a  are  all  adverse  to  the  plow  company's  claim.  In  re 
Legg,  96  Fed.  Kep.,  326;  In  re  AdamSy  97  Fed.  Rep.,  188; 
In  re  Booth's  Estate,  98  Fed.  Bep.,  975. 

Section  70a  of  the  bankruptcy  law  sequesters  the  prop- 
erty in  favor,  and  on  behalf,  of  the  creditors  as  of  the  date 
of  filing  the  petition,  giving  the  trustee,  and  through  him 
the  creditors,  all  the  rights  the  bankrupt  could  have  given, 
or  the  creditors  could,  by  legal  process,  have  acquired. 
Section  67a  relates  to  right;  section  70a  relates  to  title. 
In  respect  to  title,  two  things  are  important,  viz. :  when 
does  the  title  vest  in  the  trustee,  and  to  what  property 
does  the  trustee  take  title?  Clearly  the  property  vests 
in  the  trustee  "as  of  the  date  he  was  adjudged  a  bankrupt." 
As  to  the  property  to  which  the  trustee  takes  title,  section 
70a  says,  the  trustee  shall  take  title  to  all  property  which, 
prior  to  filing  the  petition,  the  bankrupt  could  by  any 
means  have  transferred,  or  which  might  have  been  levied 
upon  or  sold  under  judicial  process  against  him.  The 
decisions  of  the  federal  courts  sustain  these  views.  In 
re  Hammond,  98  Fed.  Rep.,  845,  860;  In  re  Barrow,  98 
Fed.  Rep.,  582;  In  re  Qutwillig,  90  Fed.  Rep.,  475,  480; 
In  re  Pekin  Plow  Co.,  112  Fed.  Rep.,  308. 

"The  eflfect  of  the  institution  of  such  proceeding  is  to 
forthwith  sequester  and  appropriate  all  the  property  of 
the  bankrupt  to  the  payment  of  his  \iebts  pro  rata  and 
equally.  ♦  ♦  ♦  The  institution  of  proceedings  in  bank- 
ruptcy amounts  to  an  effectual  sequestration  for  the  bene- 
fit of  all  his  creditors  of  all  the  property  of  the  bankrupt. 
*  •  •  By  such  a  proceeding  the  creditors  ^are  using 
the  courts  of  law  and  their  processes  for  the  collection 
of  their  debts,'  and  the  creditors  thereby  make  an  effectual 
seizure  of  the  property  of  the  bankrupt  within  the  true 
meaning  of  the  decisions  of  the  supreme  court  of  Nebraska 
[construing  recording  statute],  hereinbefore  referred  to." 
In  re  Pekin  Plow  Company,  112  Fed.  Rep.,  308. 
"It  is  as  true  ^f  the  present  law  as  it  was  of  that  of  1867, 
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that  the  filing  of  the  petition  is  a  caveat  to  all  the  world, 
and  in  eflFect  an  attachment  and  injunction."  MueUer  v. 
Nugent,  184  U,  S.,  1.  See  also  Bryan  v.  Beti^hemcr,  181 
U.  S.,  188;  White  v.  Schloerh,  178  U.  S.,  542;  In  re 
Rahenau,  118  Fed.  Rep.,  471. 

There  is  no  distinction  between  voluntary  and  involun- 
tary proceedings  in  bankruptcy  so  far  as  the  questions  in- 
volved herein  are  concerned.  Missouri  Moline  Plow  Go. 
V,  Spilman^  117  Fed.  Rep.,  746. 

O'Neill  and  Gilherty  for  defendant  in  error. 

The  estate  possessed  by  Mrs.  Stoner  in  these  goods  was 
merely  a  right  to  hold  and  to  sell  and  to  turn  the  proceeds 
over  to  the  plow  company.  Title  was  never  in  her  but 
was  at  all  times  in  the  plow  company,  and  if  the  trustee 
took  only  the  estate  which  Mrs.  Stoner  had  in  the  goods 
conditionally  sold  he  took  but  a  bare  right  of  possession, 
accompanied  by  a  right  to  sell,  but  also  accompanied  and 
burdened  with  the  duty  of  turning  over  to  the  plow  com- 
pany the  proceeds  of  such  sale.  Technically  the  vendee 
had  an  unreserved  power  to  sell  the  goods  prior  to  the 
filing  of  the  petition  in  bankruptcy,  but  in  reality  she  did 
not  have  such  power.  She  could  sell  the  goods  in  the 
usual  course  of  trade  and  give  a  good  title,  because  it  was 
agreed  that  the  title  to  the  money  received  for  the  goods 
sold  should  remain  in  the  vendor  as  well  as  the  title  to 
the  goods  not  sold.  This  is  not  a  sale  within  the  meaning 
of  section  70a  of  the  bankruptcy  act.  Neither  had  the 
vendee  such  power  to  sell  as  is  contemplated  in  the  entire 
act  unless  the  failure  to  record  the  contract  of  sale  as  pro- 
vided by  our  state  statute  gave  him  that  power  in  certain 
cases  included  within  section  67a  of  the  bankruptcy  act, 
namely,  to  purchasers  in  gpod  faith  without  notice. 

Section  70a  of  the  bankruptcy  act  gives  trustee  no 
greater  title  than  his  bankrupt  had.  "Except  in  cases  of 
attachments  against  the  proj)erty  of  the  bankrupt  within 
a  prescribed  time  preceding  the  commencement  of  pro- 
ceedings in  bankruptcy,  and  except  in  cases  where  the 
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disposition  of  property  by  the  bankrupt  is  declared  by  law 
to  be  fraudulent  and  void,  the  assignee  takes  the  title  sub- 
ject to  all  equities,  liens,  op  incumbrances,  whether  created 
by  operation  of  law  or  by  act  of  the  bankrupt,  which  ex- 
isted agsfinst  the  property  in  the  hands  of  the  bankrupt. 
*  *  *  He  takes  the  property  in  the  same  'plight  and 
condition'  that  the  bankrupt  held  it.  Winsor  v.  McClellan, 
2  Story  [U.  S.],  492."  Yeatman  v.  Savings  Institution, 
95  U.  S.,  764.  See  also  Stevmrt  v.  Piatt,  101  U.  S.,  731, 
for  same  holding.  Unless  changed  by  section  67a  of  the 
present  bankruptcy  act  the  above  rule,  which  was  adopted 
in  the  construction  of  the  act  of  1867,  is  still  in  force  and 
the  decisions  of  the  courts  under  the  present  act  are  prac- 
tically unanimous  that  such  change  has  not  been  made. 
Chattanooga  National  Bank  v.  Rome  Iron  Co.,  4  Am. 
Bank.  Rep.,  441 ;  In  re  Kellogg,  112  Fed.  Rep.,  52 ;  In  re 
NetD  York  Economical  Printing  Co.,  110  Fed.  Rep.,  514; 
In  re  McKay,  1  Am.  Bank.  Rep.,  292.  The  case  of  In  re 
Hammond,  98  Fed.  Rep.,  845-860,  cited  by  plaintiflFs  in 
error  and  the  other  Massachusetts  cases  of  Lowe  v,  Welch, 
139  Mass.,  33;  Grant  v.  Lyman,  4  Met.  [Mass.],  470,  473, 
and  Sibley  v.  Quinsigamond  National  Bank,  133  Mass., 
at  page  523,  upon  which  the  Hammond  case  is  based,  are 
not  adverse  to  our  contention.  Under  the  holding  in  the 
Hammond  case,  supra,  the  trustee  in  bankruptcy,  under 
section  70a  of  the  act,  takes  no  greater  title  than  the  bank- 
rupt had,  and  in  no  case  takes  greater  title  than  the 
bankrupt  had  except  in  special  cases  provided  for  by  sec- 
tion 67a  where  the  claims  of  creditors  are  invalid  for 
want  of  record.  Applying  this  holding  to  the  case  at  bar 
the  trustee  could  take  no  property  interest  in  the  goods 
replevied  in  this  action  for  the  reason  that,  first, — the 
bankrupt  had  only  a  naked  right  to  possess  and  to  sell  the 
goods  and  was  bound  to  hold  the  proceeds  for  the  benefit 
of  the  plow  company,  and  second, — because  the  claim  of 
the  plow  company  was  not  invalid  for  want  of  record 
against  creditors  generally,  but  only  as  against  purchasers 
in  good  faith  and  judgment  and  attaching  creditors  with- 
out notice. 
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Section  67a  of  the  bankruptcy  act  gives  no  greater  prop- 
erty in  the  goods  of  the  bankrupt  than  the  bankrupt  him- 
self had. 

The  object  of  section  26,  chapter  32,  Compiled  Statutes, 
was  not  to  change  the  rights  of  the  parties  to  a  cbntract, 
but  "to  protect  innocent  purchasers  and  creditors."  Mc- 
Gonnick  v.  Stevenson,  13  Neb.,  70;  Peterson  v.  Tufts, 
34  Neb.,  8 ;  Oshorne  v.  Piano  Mfg.  Company,  51  Neb.,  602. 
It  thus  becomes  apparent  that  the  want  of  record  of  the 
contract  of  conditional  sale  involved  herein  would  not 
have  invalidated  it  as  against  the  claims  of  "creditors" 
of  the  vendee.  It  would  have  invalidated  it,  if  at  all,  only 
as  against  purchasers  and  judgment  and  attaching  cred- 
itors without  notice.  These  are  not  "creditors"  in  the 
sense  in  which  the  word  is  used  in  section  67a  of  the  bank- 
ruptcy act.  Wherever  courts  have  held  that  the  trustee 
takes  title  as  against  a  conditional  vendor,  the  statutes 
of  the  states  in  which  the  cases  were  decided,  without 
exception,  have  provided  that  such  contracts,  unless  re- 
corded, were  void  as  to  creditors  generally  or  as  to  all 
persons  except  the  parties  to  the  contract.  Just  such 
statutes  were  in  force  where  In  re  Legg,  96  Fed.  Rep.,  326 ; 
In  re  Adams,  97  Fed.  Rep.,  at  page  189,  and  In  re  Booth's 
Estate,  98  Fed.  Rep.,  975,  cited  by  plaintiffs  in  error,  orig- 
inated. The  statute  applies  only  to  such  as  come  within 
its  description.  In  re  Hinsdale,  111  Fed.  Rep.,  502 ;  Singer 
Manufacturing  Company  v.  Tsfash,  70  Vt.,  434;  In  re 
Setvell,  111  Fed.  Rep.,  791. 

In  re  New  York  Economical  Printing  Co.,  110  Fed.  Rep., 
514,  and  In  re  Pekin  Plow  Co.,  112  Fed.  Rep.,  308,  cited 
and  relied  upon  by  plaintiffs  in  error,  are  irreconcilably 
opi)osed  to  each  other  unless  a  distinction  in  the  applica- 
tion of  the  rule  contended  for  may  be  made  between  volun- 
tary and  involuntary  proceedings  in  bankruptcy.  The 
former  case  was  one  in  voluntary  bankruptcy  and  the  lat- 
ter in  involuntary.  A  creditor  has  not  the  right  to  oppose 
an  adjudication  in  voluntary  bankruptcy,  while  in  invol- 
untary proceedings  he  has  that  right  .given  to  him  by 
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section  186  of  the  act  itself.  In  re  Ives,  113  Fed.  Rep., 
911.  So  the  creditors  in  a  voluntary  proceeding  can  not 
be  "using  the  courts  of  law  and  their  processes  in  the  col- 
lection of  their  debts,"  and  are  not  within  the  description 
of  the  statute  governing  the  filing  of  contracts  of  condi- 
tional sale. 

Day^  C. 

The  material  facts  in  this  case  are  undisputed,  and  in 
so  far  as  they  are  necessary  to  an  understanding  of  the 
discussion  are  substantially  as  follows :  In  1896,  the  Mo- 
line  Plow  Company  entered  into  a  contract  with  Minnie 
E.  Stoner,  which  provided,  among  other  things,  as  follows : 

"It  is  expressly  agreed  that  all  bills  are  to  be  settled 
for  by  note  on  receipt  of  goods  or  upon  monthly  balances 
at  the  option  of  second  party ;  and  all  goods  ordered  here- 
after for  this  season's  trade  will  be  subject  to  the  same 
conditions  as  to  time  and  manner  of  payment  as  those 
herein  ordered.     ♦    ♦     ♦ 

"Second  party  agrees  that  the  title  to  and  the  ownership 
of  all  implements  which  may  be  shipped  as  herein  provided 
shall  remain  in  the  party  of  the  first  part  and  their  pro- 
ceeds in  case  of  sale  shall  be  the  property  of  the  Nebraska 
Moline  Plo^  Company  and  subject  to  their  order  until 
full  payment  shall  have  been  made  for  the  goods  by  second 
party  to  the  satisfaction  of  the  first  party;  but  nothing 
in  this  clause  to  release  second  party  from  making  pay- 
ment as  aforesaid. 

**If  the  purchaser  under  this  contract  fails  or  becomes 
insolvent,  or  any  member  of  the  purchaser's  firm  fails  or 
becomes  insolvent  or  dies ;  all  accounts  or  notes  for  goods 
bought  under  this  contract,  including  renewal  notes  in 
whose  hands  soever  said  notes  may  be^  shall  then  become 
due  and  payable  whether  the  notes  be  given  in  payment 
for  goods  or  accounts  op  collateral  security  thereto." 

Pursuant  tp  this  contract  certain  implements  were  de- 
lirered  to  the  vendee^  and  in  March,  1897,  notes  were  exe- 
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cuted  by  her  in  favor  of  the  vendor  for  the  amount  of  the 
price.  The  notes  by  their  terms  became  due  in  October, 
1890.  On  September  3,  1890,  the  vendee  filed  a  petition 
of  voluntary  bankruptcy.  On  September  6,  the  plow  com- 
pany instituted  this  action  to  replevy  the  goods  still  in 
the  possession  of  vendee  and  took  them.  A  few  days  later 
the  vendee  was  duly  adjudged  a  bankrupt  and  one  J.  S. 
Logan  was  appointed  trustee  in  bankruptcy.  The  trustee 
intervened  and  claimed  the  goods  replevied  by  the  plain- 
tiff as  the  property  of  the  bankrupt  estate.  Upon  the  trial 
a  finding  in  favor  of  the  plaintiff  was  entered  upon  which 
judgment  was  rendered.  To  review  this  judgment,  the 
intervener  has  brought  the  case  to  this  court  on  proceed- 
ings in  error. 

Our  statute  provides  that  such  contract  is  void  as  against 
purchasers  in  good  faith  and  judgment  creditors.  Com- 
piled Statutes,  chapter  32,  section  11.  The  bankruptcy 
law,  section  67a,  provides  that  claims  which  for  want  of 
record  are  not  valid  against  creditors  shall  not  be  valid 
against  the  bankrupt  estate. 

Section  70  of  the  bankruptcy  law  provides  that  the  trus- 
tee shall  be  vested  with  the  title  of  the  bankrupt  "as  of  the 
date  he  was  adjudged  a  bankrupt  *  *  *  to  all  *  *  * 
property  which  prior  to  the  filing  of  the  petition  he  could 
by  any  means  have  transferred  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process  against  him.'' 

These  three  statutory  provisions  are  claimed  by  him 
to  give  the  trustee  title  to  the  goods  in  question  and  to 
entitle  him  to  their  return  or  a  judgment  for  their  value. 
The  finding  and  judgment  of  the  trial  court^^in  favor  of 
the  plow  company  are  therefore  alleged  to  be  wTong. 

It  is  claimed  by  the  plow  company  that  these  provisions 
taken  together  do  not  give  the  trustee  title  to  these  goods; 
that  the  lien  given  by  the  conditional  sale  contract  was 
valid  as  against  all  but  purchasers  for  value  without 
notice  and  judgment  creditors  and  that  the  trustee  does 
not  come  under  either  category  and,  therefore,  section 
67a  of  the  bankruptcy  law  does  not  apply.    The  plow  com- 
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pany  also  claims  that  section  70  only  gives  the  trustee 
such  title  as  the  bankrupt  had  at  the  "date  he  was  ad- 
judged a  bankrupt"  together  with  the  title  and  right  to 
vindicate  it  against  property  transferred  in  fraud  of  cred- 
itors. 

Of  course,  the  real  question  here  is  whether  or  not  the 
provision  in  subdivision  5  of  section  70a  in  the  bank- 
ruptcy act,  vesting  the  trustee  with  all  the  title  which  the 
bankrupt  could,  prior  to  the  filing  of  the  petition,  have 
transferred  or  which  could  have  been  levied  upon  for  his 
debts,  places  the  trustee  in  the  position  of  a  judgment 
creditor  as  of  the  date  of  the  filing  of  a  petition  in  bank- 
ruptcy by  the  debtor. 

By  its  naked  terms  it  seems  to  do  so.  This  property 
certainly  could  have  been  levied  upon  at  that  time  by 
one  who  had  taken  out  process.  The  language  seems  to 
have  been  used  with  an  express  intention  to  give  the  trus- 
tee the  rights  of 'a  levying  creditor  and  have  such  rights 
relate  back  to  the  time  of  filing  the  petition.  The  careful 
reservation  of  rights  of  purchasers  for  value,  in  sub- 
division €  of  this  section  70,  and  in  subdivision  /  of  sec- 
tion 67,  seems  a  further  indication  of  such  intention. 

In  support  of  plaintiff  in  errors  contention,  we  are  cited 
to  the  case  of  In  re  Pekin  Plow  Company,  112  Fed.  Rep., 
308.  In  that  case  a  contract  providing  that  the  goods  sold 
should  be  held  as  collateral  security  and  in  trust  for  the 
vendor,  was  held  to  be  a  chattel  mortgage,  and,  not  being 
of  record,  to  be  void  as  to  a  trustee  in  an  involuntary  bank- 
ruptcy. No  distinction  is  suggested  between  a  voluntary 
and  an  involuntary  bankruptcy,  and  the  reasons  given  by 
the  court  for  holding  the  one  a  sequestration  of  property 
seem  to  apply  equally  to  the  other. 

The  reasoning  of  the  federal  court  with  regard  to  the 
holding  of  this  court  in  Fanners  d  Merchants  Bank  of  York 
r.  Anthony,  39  Neb.,  348,  that  only  creditors  who  are  using 
the  courts  could  complain,  would,  of  course,  not  apply  to 
a  proceeding  inaugurated  by  the  debtor.  At  all  events, 
until  notice  was  ordered  on  an  adjudication  the  creditors 
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could  not  be  held  to  be  "using  the  courts  of  laV  and  their 
processes  for  the  collection  of  their  debts."  The  invol- 
untary bankruptcy  petition  would  be  of  itself  such  a  pro- 
ceeding by  at  least  three  creditors  on  behalf  of  all.  The 
voluntary  petition  would  not  be  by  a  creditor  and  would 
not  necessarily  set  forth  any  facts  which  would  warrant 
any  appeal  to  the  courts  on  the  part  of  creditors.  The 
title,  however,  and  rights  of  the  trustee  rest  upon  the 
federal  statute  and  its  terms.  These  are  in  no  respect 
different  in  a  case  of  voluntary  bankruptcy  from  that  of 
an  involuntary  one.  The  provisions  of  section  67a  and 
of  section  70  apply  to  both  alike,  and  if  the  trustee  in  one 
case  has  the  rights  of  a  levying  creditor  it  is  hard  to  see 
how  he  can  fail  to  have  them  in  the  other. 

It  is  true  that  the  case  of  the  Pekin  Plow  Gampany, 
above,  is  diametrically  opposed  to  that  of  In  re  New  York 
Economical  Printing  Company,  110  Fed.  Rep.,  514.  In 
the  latter  case  the  trustee  was  held  to  have  no  rights  as 
against  an  unrecorded  mortgage.  The  same  two  sections 
of  the  law  relied  upon  here  were  urged  in  that  case.  The 
court,  however,  says  that  the  intention  of  the  law  was  to 
give  the  trustee  in  bankruptcy  the  bankrupt's  rights  and 
no  more,  and  it  was  held  that  the  terms  of  sections  67a 
and  70  of  the  bankruptcy  law  ought  not  to  be  extended 
to  oases  not  clearly  within  them.  The  case,  however,  is 
prior  to  that  of  the  Pekin  Plow  Company  and  from  an- 
other circuit.  Like  the  Pekin  Plow  Company  case,  it  indi- 
cates no  distinction  between  the  trustee's  rights  in  volun- 
tary and  in  involuntary  cases.  As  before  suggested,  while 
both  come  under  the  same  provisions  of  the  law,  it  is 
difficult  to  show  such  distinctions.  The  same  statute 
ought  to  give  the  same  right  to  the  trustees  in  both  eases. 

The  contention  of  the  plow  company  that  there  was  no 
judgment  creditor  at  the  time  of  the  filing  of  the  bank- 
ruptcy petition,  and  so  nobody  whb  could  have  levied, 
and  that  no  transfer  would  have  been  good  unless  to  a 
grantee  in  good  faith,  who  does  not  exist  in  this  case,  and 
therefore,  this  is  not  property  which  Mrs.  Stoner  could 
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have  transferred  or  which  could,  in  fact,  have  been  levied 
upon  seems  to  us  to  have  great  force.  It  was,  however, 
equally  available  in  the  Pekin  Plow  Company  case  and 
is,  therefore,  overruled  by  that  decision. 

The  argument  from  the  general  intention  of  the  law 
merely  to  transfer  to  the  trustee  such  title  as  the  bank- 
rupt has  and  such  as  the  trustee  is  subrogated  to  from 
the  various  creditors  and  to  preserve  to  the  latter  all  ex- 
isting liens  is  also  just  as  strong  in  one  kind  of  bank- 
ruptcy as  in  another,  and  is  also  overruled  in  the  Pekin 
Plow  Company  case,  although  only  adverted  to  incident- 
'  ally  in  saying  that  the  rights  of  the  trustee  are  not  the 
same  as  those  of  the  assignee  under  the  1867  act. 

.  We  are  cited  by  the  plow  company  to  some  Massachu- 
setts cases  construing  a  state  assignment  law  very  similar 
to  the  federal  statute.  These  decisions  give  the  trustee 
no  rights  against  unrecorded  liens.  The  decisions  are 
strongly  based  upon  the  general  intention  of  the  statute. 
We  should  be  inclined  to  follow  them  if  the  federal  court 
of  this  circuit  had  not  held  otherwise.  Until  the  federal 
supreme  court  changes  the  rule  laid  down  in  the  Pekin 
Plow  Company  case,  we  suppose  that  in  this  circuit,  at 
leasts  the  filing  of  a  petition  in  bankruptcy  is  a  sequestra- 
tion of  the  property  that  might  have  been  levied  upon  by 
process  against  the  debtor  at  that  time  except  as  against 
purchasers  for  value  without  notice.  It  should  be  jioted 
that  the  Pekin  Plow  Company  case  was  decided  since  the 
finding  of  the  trial  court  in  this  case. 

It  is,  therefore,  recommended  that  th,e  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded. 

Hastings  and  Eibkpatbiok,  CO.,  concur. 

Bevebsed  and  remanded. 
Opinion  on  rehearing  follows. 
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John  S.  Logan,  Trustee  in  Bankruptcy  op  Minnie  E. 
Stoner,  bt  al.  v.  Nebraska  Moline  Plow  Company. 

Filed  Mabch  18, 1903.      No.  11,903. 

CommisBioner's  opinion.      Department  No.  3. 

Bankruptcy:  Contract  of  Conditional  Sale:  Petition  in  Ba5K- 
buptgt:  Effect.  As  against  a  conditional  vendor  of  chattels,  the 
filing  of  a  petition  in  bankruptcy  by  or  against  the  vendee  has  the 
efCect  of  the  seizure  of  the  goods  upon  judicial  process  against  the 
latter. 

Rehearing  of  case  reported  ante^  page  516. 

Error  from  the  district  court  for  Adams  county.  Tried 
below  befqre  Adams,  J.  Former  judgment  of  reversal  adr 
hered  to. 

James  H.  Mcintosh,  for  plaintiffs  in  error. 

O'Neill  &  Gilbert,  contra. 

For  extracts  from  briefs  see  ante,  pages  516-521. 

Ames,  C. 

This  is  a  rehearing  granted  from  a  former  decision  re- 
ported ante,  page  516,  92  N.  W.  Rep.,  129,  where  the  facts 
are  sufficiently  stated.  The  case  has  been  exhaustively 
rebriofed  and  reargued  with  the  effect  to  confirm  in  our 
minds  the  belief  that  the  former  decision  is  right.  Noth- 
ing would  be  gained  by  ropoating  or  recapitulatinjj  the 
arguments  contained  in  that  decision.  It  may  suffice  to 
say  that  they  are  fortified  by  more  recent  decisions  of  the 
courts  of  the  United  States  to  whom  is  committed  author- 
ity for  the  ultimate  interpretation  of  the  laws  of  congress. 
It  is  admitted  that  if  the  goods  in  controversy  had  been 
seized  by  a  creditor  of  Mrs.  Stoner  by  ordinary  judicial 
process,  such  creditor  would  thus  have  acquired  a  right 
to  them  superior  to  that  of  the  defendant  in  error.  In 
Mueller  v,  Nugent,  184  U.  S.,  1,  the  supreme  court  of  the 
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United  States  has  held,  subsequently  to  the  announcement 
of  the  former  decision,  that  "the  filing  of  a  petition  in 
bankruptcy  is  a  caveat  to  all  the  world,  and  in  effect,  an 
attachment  and  injunction."  And  in  In  re  RabenaUj  118 
Fed.  Rep.,  471,  Judge  Phillips  of  the  United  States  court 
for  the  western  district  of  Missouri  held  that  a  trustee  in 
bankruptcy  stands  in  the  same  position  as  creditors  of  the 
estate  pursuing  the  goods  under  legal  process  and  is  en- 
titled to  claim  them  as  against  a  vendor  by  a  conditional 
sale.  And  in  Missouri  Moline  Plow  Company  v.  Spilman, 
117  Fed.  Rep.,  746,  the  beginning  of  a  proceeding  in  bank- 
ruptcy was  held  to  be  a  sequestration  of  the  bankrupt's 
property  so  as  to  extinguish  the  title  of  a  conditional 
vendor  of  chattels  under  circumstances  similar  to  those 
in  the  case  at  bar.  To  the  same  effect  is  In  re  Hammond, 
98  Fed.  Rep.,  845,  in  which  the  precise  question  now  at 
issue  is  discussed  at  some  length  by  Judge  Lowell.  In 
none  of  these  cases  is  any  discrimination  attemptcfd,  in 
this  respect,  between  voluntary  and  involuntary  proceed- 
ings nor  do  we  think  any  good  reason  has  been  suggested 
why  any  should  be.  In  view  of  these  decisions  we  are  of 
opinion- that  the  construction  of  the  bankruptcy  act,  in 
this  regard,  ought  to  be  considered  as  judicially  settled, 
irrespective  of  whether,  if  unrestrained  by  authority,  we 
should  have  reached  the  same  or  a  different  conclusion. 
It  is  therefore  recommended  that  the  former  decision 
of  this  court  be  adhered  to  and  the  judgment  of  the  dis- 
trict court  reversed  and  the  cause  remanded  for  a  new 
trial. 

Albert  and  Duppie,  CO.,  concur. 

FOBMEB  JUDGMENT  OF  BEVEBSAL  ADHEBED  TO. 
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Malinda  Russell,  appellant^  y.  Ida  O.  Anderson  m  al.; 

APPELLBBB. 

Filed  Octobeb  22, 1902.     No.  11,966.  ' 

Commissioner's  opinloxL      Department  No.  3. 

Appeal  and  Error:  Bbiefb,  Bsboiis  Not  Discussed  in.  This  ooort  will 
not  search  the  record  for  errors  that  are  not  pointed  out  by  coos- 
sel  and  discussed  in  the  brief. 

Appeal  from  the  district  conrt  for  Otoe  county.  Tried 
below  before  Fawcett,  J.    Affirmed, 

John  C.  Watson,  for  appellant. 

Hayden  d  Wilson,  contra. 

DuppiE,  O. 

Malinda  Russell  is  one  of  the  heirs  at  law  of  Lewis  G. 
Anderson  who  departed  this  life  April  2,  1894.  Prior 
to  his  death  he  had  conveyed  to  another  daughter,  Ida 
C.  Anderson,  .certain  real  estate  owned  by  him  in  coBsid- 
eration  of  said  Ida  G.  agreeing  to  care  for  and  support 
the  grantor  and  his  wife,  Ruth  Anderson,  for  the  term 
of  their  natural  lives.  It  is  alleged  that  this  conveyance 
was  procured  by  threats,  i)ersuasions  and  duress  of  the 
said  Ida  C.  Anderson  and  that  she  failed  to  carry  cot 
her  agreement. 

One  Ramold,  who  took  a  conveyance  from  Ida  C.  Ander- 
son, is  also  made  a  party  and  it  is  charged  he  purchased 
the  land  with  knowledge  of  the  fraud  and  duress  by  which 
Ida  C.  Anderson  obtained  title.  Ida  0.  Anderson  and 
Ramold  filed  separate  answers,  the  statements  of  which, 
if  true,  constitute  a  complete  defense  to  the  action- 
Among  other  matters  pleaded  in  defense  by  Ida  C.  Ande^ 
son  is  a  former  adjudication.  Upon  the  final  hearing  the 
plaintiff's  bill  was  dismissed,  the  court  finding  that  aU 
the  defenses  set  up  in  the  answer  of  Ida  O.  Anderson  wcsre 
established  by  the  evidence 


r 


Vol.  3]  SEPTEMBER  TERM,  1902.  529 

Russell  V.  Anderson. 

The  brief  of  the  appellant  consists  of  a  copy  of  the  peti- 
tion, the  answers  of  Ida  C.  Anderson  and  Ramold,  the 
replies  thereto,  together  with  the  following  statement: 
"The  correctness  of  the  judgment  rendered  on  the  plead- 
ings and  the  proof  is  the  only  question  to  be  considered. 
We  can  not  condense  the  testimony  of  the  witnesses  as 
detailed  at  the  trial  and  scattered  as  it  is  through  the 
bill  of  exceptions,  and  if  we  fully  produce  it  in  print 
nothing  in  time  would  be  gained;  but  the  court  must 
verify  the  correctness  of  our  printed  version  by  reading 
the  entire  bill  of  exceptions  itself.  The  court  erred  in 
rendering  a  decree  for  the  appellees.  We  therefore  sub- 
mit that  under  the  pleadings  and  the  evidence  as  intro- 
duced at  the  trial  the  appellant  should  have  had  judg- 
ment and  a  decree,  and  should  in  this  court" 

Nowhere  is  our  attention  directed  to  any  evidence  which 
it  is  claimed  supports  the  plaintiff's  bill;  but  we  are 
directed  to  examine  the  evidence  and  ascertain  for  our- 
selves if  that  is  not  the  case.  Conceding  that  that  would 
be  our  duty  in  case  no  other  question  was  involved  than 
the  sniBciency  of  the  evidence  to  support  the  decree,  there 
is  another  question  in  the  case  and  on  Avhich  the  court 
found  in  favor  of  the  defendants,  namely,  a  former  adjudi- 
cation. This  presents  a  legal  proposition  upon  which  we 
think  we  are  entitled  to  the  assistance  of  counsel.  It  is 
not  claimed  that  the  former  action  pleaded  by  the  defend- 
ant did  not  fully  cover  the  issues  raised  in  this  case.  It 
is  not  denied  that  in  the  former  action  a  decree  went  in 
favor  of  the  defendant  and  that  such  a  decree  is  not  now 
in  full  force.  If  the  plea  of  former  adjudication  is  not 
good,  if  the  issues  made  in  the  former  case  were  not  within 
those  embraced  in  the  case  at  bar,  counsel  should  have 
pointed  out  wherein  the  difference  lies  and  have  assisted 
UB  by  his  brief  in  an  examination  of  that  question.  We 
can  not  with  the  great  mass  of  business  before  us  devote 
our  time  to  an  examination  of  questions  which  it  is  the 
duty  of  counsel  to  investigate  and  we  must  adhere  to  the 
rule  that  until  some  specific  error  is  pointed  out  by  counsel 
38 
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for  appellant  we  are  not  required  to  search  the  record 
for  errors  which  may  possibly  exist. 

We   recommend    that    the   decree   appealed    from  be 
affirmed. 

Ames  and  Albert^  CC,  concur. 

Affirmed. 


Hannah  R.  Dillon,  appellee,  v.  John  C.  Watson  bt  al., 

appellants. 

Filed  Octobeb  22,  1902.      No.  11,984. 
Commissioner's  opinion.      Department  No.  2. 

1.  Contracts:    Constbuction :    Court  and  Jury,  Province  of.    Although 

the  construction  of  Instruments  is  for  the  court,  where  a  written 
contract  requires  extrinsic  evidence  to  explain  its  terms,  the  in- 
terpretation to  be  given  in  view  of  such  evidence  is  a  question  of 
fact. 

2.  Attorney  and  Client:   Employment  of  Attorney  by  Attorney:  Lia- 

bility OF  Client.  A  client  is  not  liable  for  fees  of  other  counsel 
employed  by  those  whom  he  has  retained  to  conduct  his  case  unless 
he  authorizes  or  ratifies  such  employment. 

3.  Attorney  and  Client:   Assistant  Counsel  in  Other  County:  Liabo- 

ITY  OF  Client  fob  Fees.  But  an  attorney  retained  to  conduct  a 
case  which  is  pending  in  another  county,  may  properly  employ 
local  counsel  to  attend  to  necessary  formal  matters,  such  as  pro- 
curing orders,  attending  calls  of  the  docket,  and  the  like,  and 
charge  the  fees  paid  such  counsel  as  expenses,  where  it  appears 
that  the  fees  paid  were  less,  or  at  least  not  more,  than  the  ex- 
pense which  would  have  been  incurred  had  he  gone  in  person. 

4.  Frauds,  Statute  of:    Waiver:    Brokers.   Whether  a  defendant  who 

has  not  pleaded  the  statute  and  permits  evidence  of  an  oral  agree- 
ment employing  an  agent  to  sell  land  to  be  introduced  without 
objection  does  not  thereby  waive  the  provisions  of  section  74. 
chapter  73,  Compiled  Statutes,  guore. 

6.  Contracts:   Attorney  and  Client.  Certain  findings  of  fact  \t\A  to  be 
supported  by  the  evidence. 

Appeal  from  the  district  court  for  Otoe  county.    Tried 
below  before  Jessen,  J.    Modified  and  affirmed. 
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Robert  Ryan,  for  appellants. 

E.  F.  Warren  and  L.  F.  Jackson,  contra. 

Pound,  C. 

This  suit  involves  an  accounting  between  attorneys  and 
client.  The  trial  court  allowed  a  great  part  of  the  items 
charged  by  the  defendants,  but  rejected  several,  so  that 
each  side  has  appealed.  The  items  rejected,  to  which  we 
shall  first  direct  our  attention,  have  been  grouped  by 
counsel  under  four  heads;  services  in  the  defense  of  plain- 
tiff's son  in  a  criminal  prosecution;  services  in  a  fore- 
closure proceeding;  services  in  the  collection  of  rents; 
and  services  connected  with  the  sale  of  certain  property. 
The  first  class  of  items  involves  the  construction  of  a 
written  contract  between  the  parties.  This  contract  was 
made  after  a  preliminary  examination  had  been  had,  and 
on  the  face  thereof  it  is  not  entirely  clear  whether  com- 
pensation for  services  at  that  hearing  were  meant  to  be 
included  in  its  terms  or  not.  Ordinarily,  the  construction 
of  instruments  is  for  the  court.  But  where  a  written 
contract  requires  extrinsic  evidence  to  explain  its  terms, 
the  interpretation  to  be  given  in  view  of  the  circumstances 
attending  execution  of  the  contract  and  the  extrinsic  evi- 
dence is  a  question  of  fact.  CoquiUard  v.  Hovey,  23  Neb., 
622 ;  Rosenthal  v.  Ogdcn,  50  Neb.,  218;  Meyer  v.  Shamp,  51 
Neb.,  424.  The  trial  court  found  that  services  at  the  pre- 
liminary* examination  were  included  in  the  agreement, 
and  such  finding  is  not  without  supi)ort  in  the  contract 
and  the  circumstances  disclosed  in  evidence.  The  other 
items  connected  with  the  criminal  proceeding,  relate  to 
exi>en8es  in  procuring  a  change  of  venue.  The  contract 
provided  that  one  of  the  attorneys  was  to  procure  such 
change  of  venue  at  his  own  expense,  and  hence  the  sums 
charged  were  properly  disallowed. 

The  second  class  of  items  comprise  two  charges  for  sums 
paid  to  counsel  in  a  foreclosure  suit  and  certain  expenses 
connected  with  a  transfer  of  the  property  in  controversy. 
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We  are  somewhat  reluctant  to  take  up  these  items  sep- 
arately because  review  of  the  record  as  a  whole  leads  us 
to  suspect  that  they  were  rejected  more  because  a  some- 
what liberal  fee  had  been  allowed  tor  legal  services  in  the 
suit  than  because  the  charges  in   themselves  were  im- 
proper.   But  there  is  an  express  finding  that  tliese  items 
were  improperly  charged,  and  we  have  no  course  open 
but  to  review  it  upon  the  evidence  relating  to  them.    It 
appears  that  the  suit  had  been  removed  to  the  federal 
court,  which  sat  in  other  counties  than  that  in  which  the 
parties  resided,  and  that  the  defendants  on  several  occa- 
sions paid  small  sums  to  local  counsel  at  points  where 
the  court  was  sitting  for  attending  to  formal  matters  con- 
nected with  the  progress  of  the  litigation.    It  is  no  doubt 
true  that  a  client  is  not  liable  for  fees  of  other  counsel 
employed  by  those  Avhom  he  has  retained  to  conduct  his 
case  to  assist  therein  unless  he  authorizes  or  ratifies  such 
employment.    Sedgwick  v.  Bliss^  23  Neb.,  617.    But  where 
a  case  is  pending  in  another  county,  it  frequently  happens 
that  orders  have  to  be  obtained,  leave  of  court  taten  in 
matters  of  course,  and  calls  of  docket  attended,  which  do 
not  require  personal  attention  of  counsel  familiar  with 
the  cause  but  may  be  left  to  one  person  as  well  as  to 
another.    Expense  is  necessarily  involved  whether  counsel 
retained  by  the  party  go  in  person  or  whether  local  coun- 
sel are  employed  to  act  for  them.     If  the  latter  course 
is  taken  and  the  fees  paid  are  less,  or  at  least  not  more, 
than  the  expense  necessarily  involved  in  going  in  person, 
w«^  see  no  reason  why  the  sums  thus  expended  are  not  as 
properly  chargeable  to  the  client  as  the  traveling  and 
other  expenses  would  have  been.    It  is  in  evidence  that  the 
fees  paid  in  this  case  were  less  than  the  expense  of  attend- 
ing the  courts  in  person,  and  we  think  the  items  should 
be  allowed.     With  respect  to  the  other  items  under  this 
head,  there  seems  to  be  no  dispute  that  the  sums  charged 
were  actually  expended,  and  as  they  were  paid  out  in  the 
course  of  the  client's  business  in  a  proceeding  which  she 
authorized  and  approved,  we  can  find  no  warrant  for 
rejecting  them. 
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The  third  class  of  items  is  made  up  of  interest  on  a  note 
and  commission  on  certain  rents  collected.  There  was  an 
express  contract  not  to' charge  commissions,  but  this  seems 
to  have  referred  to  rents  collected  to  satisfy  a  note  given 
defendants  by  plaintiff,  and  charge  is  made  for  rents  col- 
lected in  excess  of  the  amount  thereof.  Upon  this  branch 
of  the  case,  the  trial  court  seems  to  have  taken  the  view 
that  as  defendants  had  considerable  sums  of  money  be- 
longing to  their  client  in  their  hands  for  some  time,  the 
interest  upon  the  one  claim  would  oflfset  that  upon  the 
other,  and  that  as  the  collection  of  the  rents  was  for  the 
benefit  of  each,  since  thej  were  in  large  part  applied  upon 
indebtedness  due  the  defendants,  in  tlie  absence  of  an 
agreement  therefor,  there  should  be  no  allowance  for  com- 
missions. We  think  this  view  was  warranted  under  all 
the  circumstances. 

The  last  group  of  charges  relates  to  commissions 
claimed  by  reason  of  an  oral  employment  to  procure  a  pur- 
chaser for  certain  real  property.  The  defendant  insists 
that  these  commissions  were  not  recoverable  by  reason  of 
section  74,  chapter  73,  Compiled  Statutes.  The  reply  does 
not  set  up  the  statute,  and  evidence  as  to  the  oral  agree- 
ment was  admitted  without  objection.  Under  such  cir- 
cumstances it  becomes  a  serious  question  whether  a  party 
who  has  made  no  attempt  to  take  advantage  of  the  pro- 
vision referred  to  should  not  be  held  to  have  waived  it. 
The  words  of  the  statute  are  almost  identical  with  those 
of  the  statute  of  frauds,  and  there  would  be  much  reason 
for  applying  the  same  rules  to  each.*  But  the  plaintiff 
in  her  evidence  denied  the  alleged  employment,  and  we 
need  not  decide  as  to  the  effect  of  the  statute  in  view  of 
the  finding  of  the  trial  court. 

The  plaintiff  appeals  from  the  allowance  of  fees  in  the 
foreclosure  suit,  claiming  that  the  amount  thereof  is  ex- 
cessive The  fee  allowed  is  a  liberal  one,  but  in  view  of 
all  the  circumstances,  we  think  the  court  did  justice  to 
both  parties.  There  is  evidence  to  sustain  the  finding^ 
and  we  do  not  think  it  should  be  disturbed. 
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We  therefore  recommend  that  the  decree  be  modified 
by  reducing  the  amount  of  plaintiff's  recovery  to  |536, 
and  that,  so  modified,  it  be  afl^med,  each  party  to  pay  hk 
own  costs  in  this  court. 

Barnes  and  Oldham,  CO.,  concur. 

The  judgment  of  the  district  court  is  modified  by  re- 
ducing the  amount  of  plaintiff's  recovery  to  the  sum  of 
f536,  and,  so  modified,  it  is  affirmed.  It  is  further  ordered 
that  each  party  pay  his  own  costs  in  this  court. 

Modified  and  affibmed. 


Marshall  S.  Elder  et  al.  v.  Jacob  O.  Webber. 

Filed  Octtobeb  22,  1902.      No.  12,036. 
Commissioner's  opinion.      Department  No.  1. 

1.  Quieting  Title:   Pleading:   Reply,  New  Cause  of  Action  in.    Where 

a  petition  alleges  facts  showing  that  the  legal  title  to  the  premisea 
is  in  plaintiff,  and  that  defendant  is  asserting  title  to  the  premlseB 
adverse  to  plaintiff  under  a  deed  from  a  stranger,  a  reply  which 
alleges  that  plaintiff  Joined  in  a  deed  from  defendant's  grantor, 
but  by  express  agreement  the  premises  were  to  be  held  in  trust 
for  plaintiff,  introduces  a  new  cause  of  action. 

2.  Pleading:    Reply,  New  Cause  of  Action  in:    Joinder  of  Issue. 

While  it  is  not  the  province  of  a  reply  to  introduce  a  new  cause 
of  action,  yet  if  all  parties  and  the  trial  court  treat  the  issue  pre- 
sented by  the  reply  as  if  it  were  regularly  and  formally  joined,  the 
case  will  be  so  considered  in  the  appellate  court 

8.  Quieting  Title:  Trust,  Expbess:  Evidence.  Bvldence  examined,  and 
held  not  to  support  the  finding  of  the  trial  court  that  the  land  was 
held  by  defendant  under  an  express  trust. 

4.  Quieting  Title :^  Trust,  Express:  Validity:  Statutes.  Under  the 
provisions  of  section  3,  chapter  32,  Compiled  Statutes,  an  express 
trust  in  real  estate  is  unenforceable  unless  reduced  to  writing. 

6.  Quieting  Title:  Trust,  Resulting:  Evidence.  Evidence  examined, 
and  held  insufficient  to  establish  a  resulting  trust. 
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Error  from  the  district  court  for  Clay  county.  Tried 
below  before  Stubbs,  J.    Reversed. 

Thomns  H.  Matters^  for  plaintiffs  in  error. 

Hurd  d  Spanogle,  contra. 

Day,  C. 

Jacob  C.  Webber  brought  this  suit  in  the  district  court 
for  Clay  county,  Nebraska,  against  Marshall  S.  Elder  and 
others,  heirs  of  John  JI.  Elder,  deceased,  praying  that  the 
title  to  the  southwest  quarter  of  section  1,  township 
5  north  of  range  8  west  of  the  6th  P.  M.  be  quieted 
and  confirmed  in  the  plaintiflf.  The  plaintiff  alleged  in 
his  petition  that  on  July  20,  1875,  he  became  the  owner 
of  the  above  described  premises  by  purchase  from  the 
St.  Joseph  &  Grand  Island  Kailway  Company;  that  said 
lands  were  conveyed  to  him  by  a  deed  from  said  company 
which  was  duly  recorded  in  Clay  county,  Nebraska;  that 
immediately  after  the  purchase  the  plaintiflf  took  posses- 
sion of  said  land  and  has  ever  since  said  purchase  been 
in  actual  possession  thereof;  that  on  December  24,  1885, 
John  M.  Elder,  now  deceased,  with  full  knowledge  of 
plaintiff's  rights,  obtained  a  deed  for  said  premises  from 
one  John  M.  Ragan  for  an  alleged  consideration  of  $2,850, 
and  that  the  defendants,  heirs  of  said  John  M.  Elder, 
deceased,  now  claim  title  to  said  premises  against  the 
plaintiff  by  virtue  of  said  deed. 

The  defendants  denied  the  allegations  of  the  petition 
save  and  except  certain  admissions  not  necessary  to  be 
here  enumerated,  and  by  way  of  further  defense  alleged 
that  on  or  about  December  1,  1885,  the  plaintiflf  was 
heavily  in  debt  and  had  a  mortgage  on  the  above  described 
premises,  together  with  the  northeast  quarter  of  section 
12  in  township  6  north  of  range  8  west,  in  Clay  county, 
Nebraska;  that  said  mortgage  had  been  foreclosed  in  the 
federal  court,  a  sale  had  been  had  and  all  the  premises 
purchased  by  one  Samuel  M.  McCue;  that  the  purchase 


536  NEBRASKA  REPORTS.     [Unofficul. 

Elder  v.  Webber. 

price  paid  was  just  sufficient  to  pay  the  debt,  interest  and 
costs,  and  left  no  surplus  to  be  paid  the  plaintiff;  that 
John  M.  Kagan,  for  the  purpose  of  gain  and  speculation, 
purchased  from  the  plaintiff  his  equity  of  redemption  in 
said  lands  on  December  2,  1885,  and  took  from  said  plain- 
tiff a  conveyance  of  said  lands  and  redeemed  the  same 
from  the  foreclosure  sale,  and  thereafter  the  said  Kagan 
sold  and  conveyed  the  said  lands  naw  in  controversy,  be- 
ing a  part  of  the  lands  covered  by  the  mortgage  to  John 
M.  Elder,  now  deceased ;  that  in  this  conveyance  the  plain- 
tiff joined  the  said  Bagan  as  grantor,  the  purchase  price 
to  the  said  Ragan  being  about  |500  above  the  price  he 
had  paid  for  the  land.  As  a  part  of  the  same  transaction 
the  said  John  M.  Elder  mortgaged  the  said  lands,  together 
with  other  land  including  his  homestead,  for  the  purpose 
of  paying  the  purchase  price  of  said  land,  to  John  M. 
Kagan  and  that  sftid  mortgages  have  since  been  paid  ex- 
cept the  sum  of  about  $650;  that  said  Webber  has  never 
made  any  claim  to  said  premises  adverse  to  the  defendants. 
By  the  reply  the  plaintiff  alleged  that  on  December  3, 
1885,  by  an  agreement  between  the  plaintiff  and  John 
M.  Ragan,  the  plaintiff,  for  an  alleged  consideration  of 
f2,850,  executed  to  said  Ragan  a  quit-claim  deed  to  said 
premises,  and  that  on  January  12,  1886,  the  plaintiff 
joined  with  said  Ragan  and  wife  in  a  deed  to  John  M. 
Elder  to  the  premises  now  in  controversy  and  also  a  deed 
to  John  S.  Elder  for  the  northeast  quarter  of  section 
12 ;  that  it  was  then  and  there  agreed  between  the  plain- 
tiff and  John  M.  Elder  and  John  M.  Ragan  that  John  M. 
Elder  should  hold  the  property  conveyed  in  trust  for  this 
plaintiff:  that  the  property  conveyed  to  John  S.  Elder 
should  be  first  sold  and  the  plaintiff  given  credit  for  the 
amount  upon  the  .indebtedness  that  he  was  owing  upon 
said  premises,  and  that  the  rents  derived  from  the  lands 
should  be  applied  in  discharging  the  said  indebtedness; 
that  in  December,  1890,  the  land  deeded  to  John  S.  Elder 
was  sold  for  the  coi)sid(»ration  of  $3,200;  that  John  M. 
Elfl(»r  rever  hnd  po;  r/*?»sion  of  said  premises  and  never 
claimed  tQ  own  the  same. 
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Upon  the  trial  the  court  found  generally  for  the  plain- 
tifif  and  against  the  defendants,  and  also  found  that  at 
the  time  of  the  conveyance  from  said  Ragan  and  the  plain- 
tiff to  John  M.  Elder  and  John  S.  Elder,  it  was  agreed 
•  that  John  M.  Elder  should  hold  the  land  now  in  contro- 
versy in  trust  for  the  plaintiff,  and  entered  judgment  ac- 
cordingly. To  review  this  judgment  the  defendants  have 
brought  the  case  to  this  court  on  error. 

One  of  the  errors  assigned  and  now  relied  upon  is  that 
the  finding  of  the, court  that  the  land  in  question  was  held 
by  John  M.  Elder,  deceased,  in  trust  for  the  plaintiff  is 
not  sustained  by  any  evidence.  It  is  clear  that  by  the 
reply  the  plaintiff  has  sought  to  state  an  entirely  different 
cause  of  action  than  is  alleged  in  his  petition.  The  peti- 
tion is  a  simple  suit  to  quiet  title  and  alleges  facts 
showing  that  the  legal  title  to  the  premises  is  in  the 
plaintiff  and  that  the  defendants  are  asserting  some  title 
adverse  to  the  plaintiff  under  a  deed  executed  by  one 
John  M.  Kagan.  By  the  reply  it  is  alleged  that  the  plain- 
tiff joined  in  the  deed  executed  by  Ragan  under  which 
the  defendants  now  claim  title,  but  it  is  alleged  there  was 
an  express  agreement  at  the  time  that  the  premises  were 
to  be  held  in  trust  for  the  plaintiff.  The  petition  seeks 
to  quiet  the  title;  the  reply  to  have  a  trust  declared.  The 
allegations  of  the  reply  are  entirely  inconsistent  with  the 
cause  of  action  set  out  in  the  petition.  There  is  no  testi- 
mony supporting  the  allegations  of  the  petition.  The 
plaintiff's  testimony  shows  that  he  voluntarily  parted 
with  his  title  by  executing  a  deed  to  Ragan  and  that  he 
waa  paid  therefor.  It  is  true  there  is  an  allegation  in 
the  petition  of  possession  for  a  period  of  years  longer  than 
the  statute  of  limitations  but  ho  attempt  was  made  to 
base  the  plaintiff's  right  on  his  adverse  possession.  The 
plaintiff's  case  was  attempted  to  be  made  upon  the  allega- 
tions of  the  reply  that  an  express  trust  had  been  created. 

It  is  a  general  rule  that  the  plaintiff  can  recover  only 
on  the  cause  of  action  stated  in  his  petition.  It  is  not  the 
proTince  of  a  reply  to  introduce  a  new  cause  of  action. 
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School  District  of  the  City  of  Hastings  v.  Caldwell,  16 
Neb.,  68;  Piper  v.  Woolman,  43  Neb.,  280;  Wigton  v. 
Smith,  46  Neb.,  461.  In  view  of  the  fact  that  the  court 
as  well  as  the  parties  tried  the  case  upon  the  theory  pre- 
sented by  the  reply  we  will  consider  the  case  as  though 
this  issue  was  presented  in  the  regular  manner. 

It  is  alleged  that  there  is  no  evidence  to  support  the 
findings  of  the  court  that  at  the  time  of  executing  the 
deed  by  Ragan  and  the  plaintiff  to  John  M.  Elder,  that 
it  was  agreed  that  said  John  M.  Elder  should  hold  the 
property  in  trust  for  the  plaintiff.  The  testimony  of  the 
plaintiff  is  very  clear  that  at  the  time  of  the  transfer  no 
agreement  was  made  that  the  property  was  to  be  held  in 
trust  for  him.  Upon  this  branch  of  the  case  he  testified 
as  follows :  "State  if  there  was  any  agreement  with  them 
to  sell  it?  There  was  no  agreement.  What  was  the  agree- 
ment in  Mr.  Ragan's  office  as  to  what  should  be  done? 
There  was  nothing  said  in  Mr.  Ragan's  office  as  to  what 
was  to  be  done."  Mr.  Ragan  testified  that  at  the  time  the 
Elders  were  negotiating  with  him  for  the  property  that 
one  of  them  said  that  "they  wanted  to  provide  a  home  for 
the  old  man  as  long  as  he  lived." 

In  our  opinion,  there  is  an  absolute  failure  to  show  an 
express  trust.  None  of  the  witnesses  claim  that  the  al- 
leged agreement  was  in  writing.  Section  3,  chapter  32 
of  the  Compiled  Statutes,  provides  that,  "No  estate  or 
interest  in  land  other  than  leases  for  a  term  not  exceed- 
ing one  year,  nor  any  trust  or  power  over  or  concerning 
lands,  or  in  any  manner  relating  thereto,  shall  hereafter 
be  created,  granted,  assigned  or  surrendered  or  declared, 
unless  by  act  or  operation  of  law,  or  by  a  deed  or  convey- 
ance in  writing,  subscribed  by  the  party  creating,  grant- 
ing, assigning,  surrendering,  or  declaring  the  same."  If 
it  be  granted  that  the  testimony  shows  that  such  an  agree- 
ment was  made  as  alleged  it  would  be  unenforceable  be 
cause  not  in  writing.  Cameron  v.  Nelson,  57  Neb.,  381; 
Thomas  v.  Churchill,  48  Neb.,  266. 

There  is  testimony  which  tends  to  show  that  it  was  an- 
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derstood  that  plaintiff  was  to  be  cared  for  and  have  a 

home  on  the  land  during  his  lifetime,  but  this  testimony 

falls  far  short  of  creating  a  trust  in  the  land.     In  our  it 

opinion,  there  is  no  testimony  in  the  record  sustaining 

the  findings  of  the  court  that  by  agreement  of  the  parties 

the  property  in  question  was  to  be  held  in  trust  for  the 

plaintiff. 

Counsel  for  plaintiff  argues  at  some  length  that  the 
facts  established  are  sufficient  to  show  a  resulting  trust. 
We  are  unable  to  agree  with  this  contention.  The  plain- 
tiff had  transferred  the  legal  title  to  the  land  to  Ragan, 
and  Bagan's  deed  to  Elder  would  have  carried  the  title 
without  the  plaintiff  joining  in  the  deed.  The  plaintiff 
did  not  furnish  or  contribute  anything  toward  the  pur- 
chase of  the  land.  The  plaintiff's  theory  that  the  result- 
ing trust  arose  out  of  the  fact  that  plaintiff  had  con- 
tributed his  land  to  be  placed  in  the  mortgage,  is  not 
sustained  by  the  proof.  The  difficulty  with  this  conten- 
tion is  that  the  plaintiff  had  transferred  his  land  a  month 
before  to  John  M.  Eagan.  His  claim,  therefore,  that  it 
was  his  land  is  without  foundation.  There  are  other  ques- 
tions presented  in  the  brief  which  we  do  not  deem  it  nec- 
essary to  consider  as  the  propositions  here  discussed  will, 
no  doubt,  be  a  sufficient  guide  to  the  court  upon  a  retrial 
of  the  case. 

We  therefore  recommend  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

Hastings  and  Kirkpatbick,  CO.,  concur. 

f  Bevebsed  and  bemanded. 
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Lecompton  D.  Solomon  bt  al.,  appellants,  v.  Margaret 

V.  Solomon,  appellee. 

Filed  October  22,  1902.     No.  12,060. 
Commissioner's  opinion.      Department  No.  1. 

1.  Vendor  and  Purchaser:    Trust,  Resulting:    Title  Taken  in  Name 

OF  Stranger:  Husband  and  Wife.  Where  one  who  pays  the  pur- 
chase price  of  land  takes  the  title  thereto  in  the  name  of  a  stran- 
ger, the  law  will  by  implication  raise  a  resulting  trust  in  favor  of 
him  who  has  paid  for  the  land;  but  where  the  one  in  whose  name 
title  is  taken  stands  in  the  relation  of  wife  to  the  purchaser,  the 
presumption  will  be  that  the  conveyance  was  intended  as  a  gift  to 
the  wife. 

2.  Appeal  and  Error:    Evidence:    STjfficiency.    A  finding  by  the  trial 

court  upon  a  question  of  fact  will  not  be  disturbed  upon  appeal  if 
supported  by  sufficient  competent  evidence. 

« 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Affirmed. 

Weaver  d  Giller,  for  appellants. 

'Nelson  C.  Pratt,  contra. 

Kirkpatrick,  C. 

On  February  4,  1899,  Lecompton  D.  Solomon  and 
Josephine  Points  filed  in  the  district  court  for  Douglas 
county  a  petition,  making  IMargaret  V.  Solomon  defend- 
ant, alleging  that  they  were  children  of  Nathaniel  L  D. 
Solomon,  deceased,  who  had  died  May  31,  1889,  leaving 
surviving  him  the  plaintiffs,  two  of  the  four  children  by 
his  first  wife,  and  the  defendant,  his  second  wife,  and  her 
four  children,  the  issue  of  the  second  marriage.  It  was 
alleged  that  N.  I.  D.  Solomon  for  many  years  had  been 
engaged  in  the  retail  glass  and  crockery  business  in 
Omaha,  and  had  accumulated  a  large  amount  of  property; 
that  he  became  mentally  weak  and  enfeebled,  and  was 
brought  to  the  asylum  for  the  insane  at  Lincoln  for  treat- 
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ment;  and  that  during  his  absence  on  this  account  the 
defendant  conducted  and  managed  his  business  on  his 
account  and  for  his  benefit,  defendant  continuing  so  in 
charge  even  after  his  discharge  from  the  hospital  at  Lin- 
coln. On  February  6, 1882,  it  is  alleged,  N.  I.  D.  Solomon 
purchased  the  southeast  quarter  of  section  6,  township  15, 
range  13  east  of  6th  P.  M.,  Douglas  county,  and  paid  for 
it  with  his  own  money;  but  because  of  his  enfeebled  men- 
tal condition,  and  fearing  the  necessity  of  a  return  to  the 
asylum  at  Lincoln,  and  knowing  that  in  that  event  the 
management  of  the  property  would  again  devolve  upon 
the  defendant,  the  title  to  the  land  so  purchased  was  taken 
in  the  name  of  the  defendant,  but  that  she  took  it  as  trustee 
in  fact, .  recognizing  during  his  lifetime  and  for  several 
yeairs  thereafter  that  she  was  holding  said  property  as 
trustee;  that  after  the  purchase  of  the  property  N.  I.  D. 
Solomon  lived  with  his  family  thereon,  exercising  all 
rights  of  ownership,  and  expended  a  great  portion  of  his 
means  in  making  many  extensive  and  costly  improvements 
on  the  land ;  that  it  was  not  until  subsequent  to  the  death 
of  N.  I.  D.  Solomon  that  defendant  made  any  claim  that 
she  was  the  real  owner  of  the  property ;  that  the  property 
had  been  platted,  some  portions  of  which  had  been  sold 
to  strangers,  other  portions  had  been  deeded  by  defendant 
to  her  own  children,  while  still  a  large  portion  remained  in 
the  name  of  defendant,  who  refused  to  deed  any  of  it  to 
the  plaintiffs,  the  children  of  N.  I.  D.  Solomon,  although 
entitled  to  it  as  much  as  the  children  of  defendant.  It  was 
further  alleged  in  the  petition  that  N.  I.  D.  Solomon  was 
always  a  kind  and  afifectionate  father,  never  showing  a 
disposition  to  disinherit  any  of  his  children,  his  intention 
always  being  that  the  children  both  by  his  first  and  sec- 
ond marriage  should  inherit  in  equal  proportions.  The 
court  waa  asked  to  adjudge  that  defendant  held  in  trust 
a  one-eighth  interest  in  the  land,  consisting  of  160  acres, 
for  each  of  the  plaintiffs  subject  to  a  dower  interest  of 
the  defendant.  A  general  demurrer  was  overruled,  and 
defendant  filed  an  answer^  alleging  that  the  property  de- 
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scribed  was  purchased  by  her  and  paid  for  with  her  own 
money,  the  consideration  being  ?4,800,  fl,600  of  which 
was  paid  upon  the  delivery  of  the  deed;  that  a  mortgage 
was  given  for  |3,200  upon  the  premises,  executed  by  her- 
self and  husband,  for  the  remainder  of  the  purchase  price; 
that  this  mortgage  was  later  satisfied  by  giving  a  mort- 
gage for  f 6,000  executed  by  herself  and  husband,  and  that 
the  remainder  of  the  money  realized  on  the  last  mortgage 
was  used  in  improvements  upon  the  premises.  The  prop- 
erty, defendant  alleged,  was  convoyed  to  Jier  by  good  and 
sufficient  warranty  deed,  and,  that  ever  since  February 
6,  1882,  she  has  been  the  owner  and  in  possession  thereof. 
It  was  alleged  that  the  tract  had  been  platted,  and  the 
streets  and  alleys  dedicated  to  the  city  of  Omaha.  The 
first  and  second  marriage  of  N.  I.  D.  Solomon,  and 'the 
issue  thereof,  his  death,  and  the  disposal  by  sale  of  por- 
tions of  the  land  to  strangers,  and  that  she  claimed  to  own 
the  land,  and  had  never  deeded  any  portions  of  it  to  plain- 
tiffs were  allegations  admitted  in  the  answer.  A  reply  was 
filed  denying  new  matter  in  the  answer.  The  trial  court 
found  generally  for  defendant  upon  the  issues  joined,  and 
the  case  is  presented  to  this  court  upon  appeal. 

The  pleadings  show  with  sufficient  fullness  the  facta 
relied  upon  by  the  several  parties  to  the  controversy.  It 
is  claimed  by  appellants  that  the  testimony  is  sufficient 
to  establish  that  appellee  held  the  land  in  controversy  in 
trust  for  her  husband  and  his  heirs.  We  are  unable  to 
accept  this  view  of  the  evidence.  The  testimony  wholly 
fails  to  show  that  N.  I.  D.  Solomon  paid  the  purchase 
price  for  the  land.  On  the  other  hand,  while  the  testi- 
mony tending  to  show  that  appellee  furnished  the  purchase 
price  is  very  meagre,  yet  it  is  in  our  view  sufficient  to 
sustain  the  finding  of  the  trial  court.  The  letter  of  N.  I. 
D.  Solomon,  the  husband,  to  his  wife,  appellee  herein, 
which  we  find  in  the  record,  very  strongly  supports  the 
theory  of  appellee  that  the  money  necessary  to  make  the 
first  payment  on  the  purchase  of  the  land  was  furnished 
by  Mrs.  Solomon.    Not  a  particle  of  evidence  appears  in 
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the  record  tending  to  establish  an  express  trust,  and  the 
only  possible  theory  under  which  appellants  could  recover 
is  that  if  the  money  for  the  purchase  of  the  land  in  ques- 
tion was  furnished  by  the  husband,  a  resulting  trust  might 
arise  in  favor  of  appellants  and  the  other  children  of  the 
deceased.  The  rule  is  well  settled  in  this  state  that  a  re- 
sulting trust  must  be  established  by  evidence  full,  clear 
and  satisfactory.  Hoehne  v.  Breitkreitz,  5  Neb.,  110; 
Falsken  v.  Karkendorf,  11  Neb.,  82;  Klamp  v.  Klamp,  51 
Neb.,  17. 

But  conceding  for  the  purposes  of  this  discussion  that 
the  testimony  clearly  and  satisfactorily  established  the 
fact  that  the  purchase  price  was  in  fact  paid  by  N.  I.  D. 
Solomon,  appellants  would  scarcely  be  in  a  better  posi- 
tion. This  court,  in  discussing  the  subject  of  trusts  in 
Kobarg  v.  GreedeVy  51  Neb.,  365,  said :  "Where  a  person 
purchases  real  estate  with  his  own  funds  and  places  the 
title  in  the  name  of  a  stranger,  the  law  presumes  that  he 
made  such  purchase  for  his  own  use,  and  that  the  stranger 
holds  it  in  trust  for  him.  But  where  the  purchaser  is  a 
married  man  and  the  title  of  the  real  estate  purchased  is 
conveyed  to  his  wife,  the  presumption  is  that  the  pur- 
chaser intended  the  real  estate  as  a  gift  to  his  wife." 
Creed  v.  Lancaster  Bank,  1  Ohio  St.,  1;  Broionell  v.  Stod- 
dard, 42  Neb.,  177 ;  Gray  v.  Gray,  13  Neb.,  453 ;  Klamp  v. 
Klamp,  supra. 

It  is  disclosed  by  the  evidence  that  the  real  estate  in 
question  is  of  much  greater  value  now  than  when  the  pur- 
chaBe  was  made,  and  that  N.  I.  D.  Solomon,  spent  a  great 
portion  of  his  means  to  improve  the  place.  It  also  aj)- 
pears  that  the  children  by  his  first  wife,  appellants  herein, 
have  received  a  very  small  proportion  of  their  father's 
estate,  and  there  appears  to  be  much  equity  in  their  claim 
that  the  land  in  controversy  by  right  belongs  to  the  estate 
of  their  father,  and  was  not  the  separate  property  of  ap- 
pellee. But  under  the  evidence  in  the  record,  and  the 
law  as  applicable  thereto  announced  in  prior  decisions 
of  this  court,  we  are  unable  to  afford  appellants  any  relief. 
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The  judgment  of  the  trial  court  seems  to  be  right  and  it  is 
recommended  that  the  same  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

Affibmed. 


The  City  of  Red  Cloud,  Nebraska,  appellee,  v.  The 
Farmers  and  Merchants  Banking  Company  et  al., 
Impleaded  with  John  O.  Yeiser,  appellant. 

Filed  Octobeb  22,  1902.      No.  12,108. 

Commissioner's  opinion.      Department  No.  3. 

Judgment:    EvmENCE  of  Existence  of:    Memorandum.    Wlien  the  ex- 
istence of  a  Judgment  of  the  district  court  is  a  material  Issue  in  a 
'  case,  the  existence  of  such  Judgment  is  not  established  by  the 

I  memoranda  thereof  contained  in  the  Judgment  docket 


I 


Appeal  from  the  district  court  for  Webster  county. 
Tried  below  before  Adams,  J.    Reversed. 

John  O.  Teiser^  for  appellant. 

Oeo.  R.  Chaney,  contra^ 

Albert,  O. 

This  Action  was  brought  by  the  city  of  Red  Cloud  against 
the  Farmers  and  Merchants  Banking  Company,  William 
S.  Qarber,  John  O.  Yeiser,  and  Ryland  Dillard  Bedford. 
The  allegations  of  the  petition,  on  which  the  case  was 
submitted,  so  far  as  are  material  at  present,  in  eflfect  are 
as  follows:  That  on  the  10th  day  of  January,  1898,  the 
plaintiff  recovered  a  judgment  against  the  banking  com- 
pany for  a  certain  sum,  naming  it,  in  the  district  court 
of  Webster  county,  which  remains  wholly  unpaid ;  that  on 
the  7th  day  of  March,  1899,  the  plaintiff  caused  an  exe 
cution  to  be  issued  on  said  judgment,  and  placed  it  in  the 
hands  of  the  sheriff  of  said  county,  for  service,  and  that 
said  officer  thereupon  levied  the  execution  on  certain  real 
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estate  in  said  county;  that,  at  the  time  of  the  levy,  the 
banking  company  was  the  equitable  owner  of  the  lot,  but 
the  legal  title  had  been  vested  in  a  third  person  in  trust 
for  the  said  banking  company;  that  prior  to  the  levy  of 
the  said  execution,  the  trustee  conveyed  the  legal  title 
to  the  premises  to  the  defendant  John  O.  Yeiser,  who  at 
the  time  x>t  said  conveyance,  well  knew  that  his  grantor 
held  the  legal  title  in  trust  for  the  said  banking  company ; 
that  the  said  Yeiser  holds  the  title  to  the  premises  in  trust 
for  the  banking  company,  and  its  creditors,  and  for  no 
other  purpose,  but  claims  to  hold  both  the  legal  and  equita- 
ble title  to  the  premises ;  that  by  reason  of  such  assertion 
of  ownership,  and  the  fact  that  the  record  title  stands 
in  the  name  of  the  defendant  Yeiser,  the  plaintiff  is  un- 
able to  sell  said  premises,  ^r  procure  a  purchaser  therefor 
on  execution  sale;  that  the  sheriff  on  ascertaining  that 
the  legal  title  to  said  premises  was  in  the  name  of  the 
defendant  Yeiser,  returned  said  execution  wholly  unsatis- 
fied for  want  of  property  whereon  to  levy;  that  the  said 
banking  company  and  the  defendant  Yeiser,  and  each  of 
them  are  wholly  insolvent  The  prayer  for  relief  is  in 
the  usual  form.  ^ 

All  of  the  defendants,  except  John  O.  Yeiser,  made  de- 
fault. His  answer,  in  effect,  consists  of  a  general  denial 
and  allegations  that  he  was  purchaser  in  good  faith  of 
the  premises  in  question  and  without  any  notice  whatever 
that  the  banking  company  had  any  right,  title  or  interest 
therein.  The  reply  is  a  general  denial.  A  trial  was  had 
to  the  court,  which  resulted  in  a  finding  and  decree  for 
the  plaintiff.    The  defendant  Yeiser  appeals. 

The  argument  in  this  case  covers  a  wide  field,  but  nar- 
rows down  to  the  single  question,  whether  the  competent 
evidence  in  the  record  is  sufficient  to  warrant  the  finding 
and  decree  of  the  district  court.  The  question  of  fact,  to 
which  counsel  have  particularly  addressed  themselves,  is 
the  bona  fides  of  the  conveyance  of  the  premises  to  the 
defendant  Yeiser,  and  whether  he  purchased  them  with- 

oot  notice  that  his  grantor  held  the  legal  title  in  trust 
39 
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for  the  banking  company.  On  this  point  the  evidence  is 
conflicting  and  would  have  warranted,  we  think,  a  finding 
either  way.  The  trial  court  found  for  the  plaintiff.  Under 
the  settled  rule  of  this  court,  its  finding,  under  such  cir- 
cumstances, will  not  be  disturbed.  But  there  is  another 
matter,  put  in  issue  by  the  pleadings,  and  that  is,  whether 
the  plaintiff,  prior  to  the  levy  of  its  execution,  had  ob- 
tained a  valid  judgment  against  the  defendant  banking 
company.  That  it  had  obtained  such  judgment,  is  one 
of  the  material  allegations  of  the  petition,  and  is  put  in 
issue  by  the  answer.  The  only  evidence  we  haVe  beea 
able  to  find  in  the  record  of  such  judgment  is  what  pu^ 
ports  to  be  a  copy  of  the  judgment  docket,  which  reads  sb 
follows : 

"I,  James  Burden,  clerk  of  the  district  court  in  and  for 
Webster  county,  Nebraska,  do  hereby  certify  that  the  fol- 
lowing is  a  correct  copy  of  the  record  of  the  judgment 
of  the  city  of  Red  Cloud  against  the  Farmers  and  Mer- 
chants Banking  Company  as  it  appears  on  page  212  of 
^Judgment  Docket  4'  of  the  records  in  my  office,  to  wit : 

"  'City  of  Red  Cloud,  Nebr.  Judgment  Creditor.  Farm- 
ers and  Merchants  Banking  Oomjxany,  defendant  debtor. 
Date  of  Judgment,  January  10,  1898.  Amount  of  Judg- 
ment, f5,349.17.  Amount  of  costs,  |21.35.  Execution 
issued  February  4,  1898,  Docket  "4,"  page  19.  Returned 
unsatisfied.  Execution  issued  Oct.  11,  1898,  Docket  "3," 
page  208,  returned  unsatisfied.  Execution  issued  March 
6,  1899,  Docket  "4,"  page  23,  returned  unsatisfied.'  Wit- 
ness my  hand  and  seal  of  said  court,  this  28th  day  of 
February,  1901.  ( Seal. )  James  Burden,  Clerk  of  the  Dis- 
trict Court" 

It  was  held  in  Surge  v.  Ga/ndyy  41  Neb.,  151,  that  such 
evidence  is  insufficient  to  show  the  existence  of  a  judg- 
ment. Applying  that  rule  to  the  record  in  this  case  there 
is  no  competent  evidence  showing  the  existence  of  the 
judgment,  which  forms  the  basis  of  the  action.  The  decree, 
therefore,  can  not  stand. 

It  is  recommended  that  the  decree  of  the  district  court 
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be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 

Ames  and  Duffie,  CO.,  concur. 

Reversed  and  remanded. 
Opinion  on  rehearing  follows. 


The  City  of  Red  Cloud,  Nebraska,  APPEiiLEE,  v.  The 
Farmers  and  Merchants  Banking  Company  et  al., 
Impleaded  with  John  O.  Yeiser,  appellant. 

FiLE3>  Apbil  22,  1903.      No.  12,108. 

Commissioner's  opinion.      Department  No.  3. 

Jadgxnent:  Evidence  of  Existence  of:  Memorandum.  Case  re-exam- 
ined and  former  opinion  adhered  to. 

"Rehearing  of  case  reported  ante,  page  544. 

Appeal  from  the  district  court  for  Webster  county. 
Tried  below  before  Adams,  J.  Former  judgment  of  re- 
versal adhered  to. 

John  O.  Yeiser,  for  appellant. 

Geo,  R.  Chaney,  contra. 

Dtjffib,  0. 

The  former  opinion  in  this  case  is  found  ante,  page  544, 
92  N.  W.  Rep.,  160.  A  careful  re-examination  of  the  evi- 
dence satisfies  us  that  the  case  should  be  remanded  to  the 
district  court  for  another  trial  instead  of  entering  judg- 
ment upon  the  present  record.  There  are  numerous  dis- 
puted questions  of  fact  upon  which  it  is  desirable  to  have 
the  opinion  of  the  trial  court.  We  think  it  would  be  ex- 
ceedingly unfair  to  the  plaintiff  in  the  action  to  enter 
final  judgment  dismissing  its  bill  because  of  it«  technical 
failure  to  properly  show  a  judji^nient  in  its  favor  against 
the  Farmers  and  Merchants  Banking  Company.    On  the 
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rehearing  it  was  insisted  by  appellee  that  the  offer  of  the 
judgment  docket  showing  such  a  judgment  was  sufficient 
proof  of  its  existence,  and  numerous  cases  are  cited  in  the 
brief  in  support  of  such  contention.  None  of  these  cases 
go  to  the  precise  question  in  point.  The  judgment  docket 
is  a  mere  abstract,  made  by  the  clerk,  of  the  contents  of 
the  record  of  judgments.  Such  abstract  can  not  be  re- 
ceived where  the  record  is  at  hand  and  may  be  used.  This 
precise  question  was  passed  on  by  the  supreme  court  of 
Iowa  in  Ba<cter  v.  Pritchard,  85  N.  W.  Rep.,  633,  in  which 
it  is  said :  ^ 

"Under  Code,  section  3784  requiring  that  all  judgments 
be  entered  on  the  record  of  the  court;  and  section  288, 
requiring  the  proceedings  of  the  court  to  be  entered  in  the 
record  book,  and  that  a  judgment  docket  shall  be  kept 
containing  an  abstract  of  all  judgments,  a  judgment  was 
not  properly  proved  by  producing  the  judgment  docket, 
but  the  record  book,  or  a  certified  copy  thereof,  should  have 
been  produced." 

The  Iowa  statute  relating  to  the  records  of  the  district 
court  is  substantially  the  same  as  our  own.  But  even  if 
such  were  not  the  case  an  abstract  which  does  not  purport 
to  set  forth  the  complete  contents  of  a  record  can  not  be 
substituted  as  evidence  of  the  record  itself  when  the  rec- 
ord may  be  produced. 

It  is  further  claimed  that  the  district  court  will  take 
judicial  notice  of  its  own  records  and  that  no  proof  of 
the  judgment  was  necessary.  Whatever  may  be  the  rule 
relating  to  former  orders  and  proceedings  in  the  case  on 
trial,  the  general  rule  is  that  the  court  will  not  take  judi- 
cial notice  of  such  orders  and  proceedings  in  other  cases. 
17  Am;  &  Eng.  Ency.  Law  (2d  ed.),  926,  and  cases  cited. 

We  are  satisfied  that  the  former  opinion  was  right  and 
that  the  case  should  be  remanded  to  the  district  court  for 
another  trial. 

Albert  and  Ambs,  CC,  concur. 

Former  opinion  of  REviiusAL  aduebed  to. 
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Chamberlain  Banking  House  v.  Kemper^  Hundley  & 

McDonald  Dey  Goods  CojIpany. 

Filed  Ogtobeb  22, 1902.     No.  12,120. 

Commissioner's  opinion.      Department  No.  1. 

Corporations:  Pleadino  CoBPoiLkTB  Chasacheb:  General  Denial.  A 
general  denial  does  not  put  In  Issue  the  corporate  character  of  the 
plaintiff  or  Its  capacity  to  sue. 

Error  from  the  district  court  for  Johnson  county.  Tried 
below  before  Stubbs,  J.    Affirmed. 

M.  B.  G.  TruCy  for  plaintiff  in  error. 

Culver  &  Philip  and  Hugh  La  Master,  contra. 

Day,  O. 

This  case  is  disposed  of  as  to  its  merits  by  the  decision 
of  Chamberlain  Banking  House  v.  Turner-Frazer  Mercan- 
tile Company y  66  Neb.,  48. 

One  additional  question  is  urged  that  the  plaintiff  had 
no  legal  capacity  to  sue.  There  seems  to  be  no  merit  in 
this  contention  as  it  is  alleged  in  the  petition  that  the 
plaintiff  is  a  corporation  organized  under  the  law  of  the 
state  of  B^ssouri.  The  answer  is  a  general  denial.  This 
is  not  sufficient  to  raise  the  question  of  plaintiff's  incor- 
poration. National  Life  Insurance  Co.  v.  Robinson,  8 
Neb.,  452 ;  Zunkle  v.  Cunningham,  10  Neb.,  162 ;  Dietrichs 
V.  Lincoln  <&  N.  W.  B.  Co.,  13  Neb.,  43;  Herron  v.  Cole 
Bros.,  25  Neb.,  692.  Other  cases  supporting  the  proposi- 
tion are  found  in  Page's  Digest,  page  526. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Hastings  and  Kirkpatrick,  CG.^  concur. 

Affirmed. 
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Chamberlain  Banking  House  v.  Noyes,  Norman  A  Co. 

Chamberlain  Banking  House  v.  Notes,  Norman  &  Com- 
pany BT  AL. 

Filed  October  22,  1902.     No.  12,121. 

Gommissioner's  opinion.      Department  No.  1. 

1.  Partnership:   Pleading:   Nebbaska  Pabtnership.  An  allegation  that 

a  certain  firm,  named  as  plaintiff,  consists  of  certain  named  par- 
ties who  are  pleading,  shows  an  action  carried  on  by  the  partners, 
and  it  is  not  necessary  that  it  be  either  alleged  or  proved  tb^t  the 
partnership  is  a  Nebraska  one. 

2.  Partnership:    Pleading:    Action  in  Fibm  Name:    Statutes.  Allega- 

tion that  a  certain  named  firm  is  a  partnership  organized  and  doing 
business  in  the  state  of  Nebraska  is  sufficient  to  authorise  the 
carrying  on  of  the  action  under  the  firm  name  under  section  24 
of  the  Code. 

3.  Parties:    Competency:    Pleading.    A  mere  denial  that  plaintiffs  or 

either  of  them  are  competent  to  sue  raises  no  issue  of  fact. 

Error  from  the  district  court  for  Johnson  county.  Tried 
below  before  Stubbs^  J.    Affirmed. 

M,  B.  G.  True,  for  plaintiff  in  error. 

S.  P.  Davidson,  contra. 

Day,  O. 

This  case  is  controlled  as  to  its  main  issues  by  the  con- 
clusions reached  in  Chamberlain  Banking  Hovse  v.  Turner- 
Frazer  Mercantile  Company,  66  Neb.,  48.  In  this  case, 
however,  there  is  an  additional  complaint  because  of  the 
overruling  of  a  demurrer  to  the  capacity  of  Noyes,  Nor- 
man &  Co.,  Henry  W.  King  &  Co.  and  Herman  Brothers, 
each  to  sue.  This  is  based  upon  the  proposition  that  each 
of  the  first  two  is  alleged  to  be  a  copartnership  consisting 
of  certain  named  members  and  the  latter  is  alleged  to  he 
a  "partnership  organized  and  doing  business  in  the  state 
of  Nebraska." 

After  the  demurrer  was  overruled,  defendants  inco^ 
porated  in  their  answer  the  following :  "The  Chamberlain 
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Banking  House  and  Symns  Grocery  Company  ♦  ♦  ♦ 
deny  that  Noyes,  Norman  &  Co.,  Henry  W.  King  &  Co.  and 
Herman  Brothers  are  or  either  of  them  is  competent  to 
sue  in  the  courts  of  this  state." 

We  do  not  think  that  in  this  form  the  answer  raises  any 
issue  nor  that  there  was  any  error  in  overruling  the  spe- 
cial demurrer.  It  appears  clearly  in  the  petition  who  are 
the  partners  in  Noyes,  Norman  &  Co.  who  recovered  judg- 
ment in  that  name  against  Renshaw,  and  the  same  is  true 
as  to  Henry  W.  King  &  Co.  It  appears  clearly  that  Her- 
man Brothers  are  a  Nebraska  partnership.  The  first  two 
firms  appearing  as  individuals  and  setting  out  their  names 
had  the  right  to  carry  on  this  action  as  individuals  who 
were  copartners,  and  Herman  Brothers  as  a  firm.  The 
answer  set  out  no  facts  to  negative  this  but  only  the  legal 
conclusion  affirmed  and  overruled  in  the  demurrer. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Hastings  and  Kibkpatbick^  CC,  concur. 

Affirmed. 


RiGHABD  H.  Jones  bt  al.,  appellees,  v.  The  City  of 

South  Omaha  Er  al.,  appellants. 

Filed  Octobbb  22, 1902.     No.  12,128. 

Ck>mmisi3ioner'a  opinion.      Department  No.  8. 

1.  Municipal  Corporations:  Streets:  Paving  bt  Petition.  The  presen- 
tation to  the  city  authorities  of  a  petition,  signed  by  the  requisite 
number  of  owners  of  property,  is  essential  to  confer  Jurisdiction 
on  such  authorities  to  pave  a* street,  and  charge  the  cost  thereof 
to  the  abutting  property.  Following  Henderson  v.  City  of  South 
(hndha,  60  Neb.,  125. 

%,  Knnicipal  Corporations:  Streets:  Curbing  bt  Petition.  The  pre- 
sentation, to  the  city  authorities,  of  a  petition,  signed  by  the  requi- 
site number  of  such  owners,  is  essential  to  confer  Jurisdiction  on 
such  authorities  to  order  the  curbing  of  a  street  not  ordered  to  be 
paved. 
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Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawc^ett,  J.    Affirmed. 

W.  (7.  Lambert,  for  appellants. 

A.  H.  Murdock,  contra. 

Albert,  C. 

This  action  was  brought  by  Richard  H.  Jones  and  others 
against  The  City  of  South  Omaha  and  its  officers,  to  re- 
strain the  collection  of  certain  special  assessments,  levied 
against  the  property  of  the  plaintiffs  in  said  city,  in  1892, 
for  paving  and  curbing  done  the  preceding  year,  on  the 
ground  that  such  assessments  are  illegal  and  void.  The 
court  found  for  the  plaintiffs,  and  granted  the  relief 
prayed.    The  defendants  appeal. 

One  objection  urged  against  the  validity  of  the  assess- 
ments is  that  the  paving  for  which  they  were  levied  was 
not  petitioned  for,  by  owners  of  lots  and  lands  represent- 
ing a  majority  of  the  foot  frontage  abutting  on  the  street 
thus  improved.  That  the  objection,  if  sustained,  is  fatal 
to  the  assessments,  is  no  longer  an  open  question  in  this 
state.  Henderson  v.  City  of  ^onth  Omaha^  60  Neb.,  125. 
This  brings  us  to  an  examination  of  the  question  of 
whether  the  requisite  number  of  owners  petitioned  for 
the  improvement. 

Two  petitions  for  the  paving,  purporting  to  be  signed 
by  owners  representing  1,170  feet  frontage,  w^ere  presenter! 
to  the  city  council.  Another  was  introduced  in  evidence, 
purporting  to  be  signed  by  owners  representing  1,270  feet 
frontage,  which,  if  considered,  would  maJi:e  the  aggregate 
frontage,  represented  by  the  petition,  2,440  feet,  or  a  ma- 
jority of  the  total  frontage  affected  by  the  paving,  which 
is  4,110  feet.  But  we  take  it  for  granted  that  the  last 
named  petition  was  not  considered  by  the  trial  court, 
w^hich  is  presumed  to  have  considered  only  comi)etent  evi- 
dence. The  record,  on  the  introduction  of  this  petition  in 
evidence,  is  as  follows :  "The  defendant  oflFers  in  evidence, 
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the  instrument  marked  ^Exhibit  10/  being  a  petition  to 
pave  the  district  in  controversy,  and,  as  the  defeudant 
believes,  a  part  of  ^Exhibit  2,'  offered  by  plaintiffs."  ("Ex- 
hibit 2"  is  one  of  the  other  two  petitions  above  Mentioned.) 
"Objected  to  for  the  reason  that  it  is  incompetent,  irrele- 
vant and  immaterial,  the  signatures  thereto  not  being 
proven;  for  the  further  reason  that  there  is  no  record  in 
the  council  proceedings  of  the  defendant  city,  of  any  such 
petition  ever  having  been  received;  that  there  is  no  in- 
dorsement on  the  paper  showing  it  to  have  been  filed; 
and  for  the  further  reason  that  a  large  number  of  the  sig- 
natures thereto  designate  brick  as  the  material  with  which 
they  desire  this  street  to  be  paved."  There  is  no  founda- 
tion, whatever,  laid  for  the  introduction  of  the  paper;  it 
bears  no  filing  mark;  there  is  nothing  to  show,  whether  it 
was  signed  before  or  after  the  city  took  action,  that  it  was 
ever  before  the  city  council  nor  that  it  was  ever  considered 
by  that  body.  Most,  if  not  all,  the  objections  urged  against 
its  reception  were  valid,  and  doubtless  would  have  been 
sustained  had  the  cause  been  tried  to  a  jury,  and  it  should 
not  be  considered  by  this  court.  This,  then,  would  leave 
but  1,170  feet  frontage  represented  by  the  petitions  or  less 
than  a  majority.  As  the  law  then  in  force  required  a  ma- 
jority thereof,  it  follows  that  the  assessment  is  invalid. 
In  this  view  of  the  case  it  is  not  necessary  to  consider  other 
objections  urged  against  the  petitions. 

It  is  not  claimed  that  there  was  any  petition  for  the 
curbing.  Subdivision  63  of  section  68,  chapter  15,  page 
306  of  the  Laws  of  1889,  in  force  at  the  time,  provided, 
among  other  things,  as  follows :  "That  curbing  and  gutter- 
ing shall  not  be  ordered  or  required  to  be  laid  on  any  street, 
avenue  or  alley,  not  ordered  to  be  paved,  except  on  the 
petition  of  a  majority  of  the  owners  of  the  property  abut- 
ting along  the  line  of  that  portion  of  the  street,  avenue  or 
aUey  to  be  curbed  and  guttered."  For  the  reasons  hereto- 
fore stated  there  was  no  valid  order  for  the  paving  of  the 
street.  Its  curbing,  therefore,  could  be  legally  ordered 
onlj  on  a  petition  signed  by  the  requisite  number  of  own- 
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eps,  and,  as  no  such  i)etition  was  presented,  the  order  for 
curbing  and  the  assessments  based  thereon  are  invalid.  No 
laches  are  shown. 

The  decree  of  the  district  court  is  right,  and  we  recom- 
mend that  it  be  affirmed. 

Ames  and  Duffib,  CO.,  concur. 

Affirmed. 

Opinion  deny.'ng  rehearing  follows. 


Richard  H.  Jones  et  al.,  -appellees,  v.  The  Citi  op 

South  Omaha  et  al.,  appellants. 

Filed  Mat  6»  1903.      No.  12.128. 
GommlBsioner's  opinion.      Department  No.  3. 

Kunicipal  Corporations:    Stbeets:    Paving  and  Cubbing. 

« 

Rehearino  of  case  reported  antej  page  551. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcett,  J.    ReJiearing  denied. 

W.  0.  Lambert,  for  appellants. 
A.  E.  Murdoch,  contra. 

r 
i 

W.  F.  Button,  a/mums  curia. 

Albert,  C. 

An  opinion  was  filed  in  this  case  last  term,  and  is  re- 
ported ante,  page  551,  in  which  the  decree  of  the  district 
court,  holding  certain  special  assessments  for  paving  and 
curbing  illegal  and  void,  was  affirmed,  on  the  ground  that 
the  order  for  paving  was  based  on  an  insufficient  petition 
and  the  order  for  curbing  was  made  without  any  petition 
whatever  for  such  improvement.  So  far  as  the  curbing  as- 
sessments are  concerned,  the  ground  upon  which  they  were 


J 
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held  invalid  is  untenable  as  the  street  had  been  ordered 
paved  within  the  meaning  of  subdivision  63,  section  68, 
chapter  15,  Laws  of  1889,  although  the  order  for  paving 
was  based  on  an  insufficient  petition.  Orr  v.  City  of 
Omaha,  2  Neb.  [Unof.],  771,  90  N.  W.  Rep.,  301;  Gity  of 
Omaha  v.  Gsantner,  93  N.  W.  Rep.,  407. 

But,  in  this  case,  both  the  paving  and  curbing  assess- 
ments were  assailed  on  the  ground  that  there  had  been 
no  valid  equalization  of  such  assessments.  An  examina- 
tion of  the  record,  discloses  that  the  proceedings  for  the 
equalization  o£  the  assessments  are  defective  in  some  of 
the  particulars  held  vital  in  the  case  of  Curtis  v.^The  Gity 
of  South  Om^iha,  93  N.  W.  Rep.,  743,  decided  at  the  present 
term.  That  being  true,  both,  the  paving  and  curbing  as- 
sessments are  invalid,  and  the  rehearing  could  not  result 
in  a  different  conclusion  than  that  heretofore  reached. 

It  is  recommended  that  the  motion  for  rehearing  be 
denied. 

DuFFiB,  0.,  concurs. 

Bbhbabing  dbnibd. 


Joseph  A.  Gonnob  v.  A.  L.  Ethbbidge. 

FnxD  OciOBBB  22,  1902.     No.  12,137. 

« 

Commissioner's  opinion.      Department  No.  1. 

1.  Principal  and  Agent:   Settlement:   Receipt  in  Pnix:  EimcT.  One 

who,  on  a  settlement  with  his  principal  of  transactions  by  him  as 
agent,  writes  a  receipt  in  full  of  all  demands  and  attaches  it  to  a 
draft  for  the  amount  the  other  party  has  offered  to  pay  for  such 
a  receipt,  can  not,  after  taking  the  money,  in  the  absence  of  fraud 
or  mistake,  renew  a  claim  previously  in  dispute  between  the 
parties. 

2.  Principal  and  Agent:   Settlement:  Regeift  in  Full:  Mistake.  The 

fact  that  the  party  taking  the  money  supposed  that  certain  checks, 
for  whose  payment  the  other  party  refused  to  indemnify  him 
unless  they  were  produced,  were  irrecoverably  lost,  and  also  sup- 
posed his  claim  for  their  payment  could  not  be  maintained  with- 
out them,  does  not  constitute  a  mistake  which  permits  the  disre- 
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gardlng  of  the  settlement  and  a  recovery  of  the  amount  of  the 
checks  after  finding  them,  no  fraud  being  alleged,  and  the  nature 
and  amount  of  the  claim  being  well  known  to  both  parties. 

Error  from   the  district  court  for  Douglas  county. 
Tried  below  before  Estellb^  J.    Reversed. 

W,  S.  Shoemaker,  for  plaintiff  in  error. 
John  T.  GatherSy  contra^ 

Hastings,  0. 

A.  L.  Etheridge  brought  this  action  in  justice  court  of 
Douglas  county  against  Joseph  A.  Connor  to  recover  upon 
two  checks  for  f  71.95  and  $16.60,  dated  respectively,  Octo- 
ber 10  and  12, 1894.  The  checks  were  drawn  by  Etheridge 
in  Connor's  name  in  favor  of  S.  W.  Siders  foncorn  claimed 
to  have  been  bought  by  Etheridge  as  Connor's  agent.  The 
ansyrer  of  the  defendant  denied  that  he  signed  either  of 
the  checks,  or  that  he  authorized  anyone  to  sign  either 
of  them  in  his  behalf.  For  a  second  defense  it  alleged 
that  on  December  31,  1897,  the  plaintiff  and  defendant 
had  a  settlement  of  all  their  diflferences;  that  the  plaintiff 
executed  and  delivered  to  the  defendant  a  receipt  in  fall 
of  all  demands  to  that  date.  The  reply  denied  that  a  set- 
tlement had  been  made  of  all  their  diflferences;  denied 
that  the  defendant  had  paid  the  plaintiflf  f  170  in  full  of 
all  demands  upon  the  matters  disputed,  and  alleged  that 
plaintiflf  executed  the  receipt  in  full  of  all  demands  by 
mistake;  that  the  payment  was  in  settlement  of  another 
transaction  and  that  the  receipt  was  to  cover  another 
transaction  than  the  one  sued  on.  Prom  a  judgment 
against  him  Etheridge  appealed.  The  district  court  trial 
resulted  in  a  verdict  in  favor  of  the  plaintiflf  for  the  amount 
of  the  checks  and  interest  upon  which  judgment  was  en- 
tered. To  review  this  judgment  the  defendant  has  brought 
error  to  this  court. 

The  testimony  shows  that  during  the  month  of  October, 
1894,  and  for  sometime  prior  thereto,  the  plaintiff  had 
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been  buying  grain  for  the  defendant  at  Greenwood,  Ne- 
braska. The  defendant  kept  an  account  in  the  bank  at 
Greenwood  in  his  own  liame,  and  against  this  account 
the  plaintiff  was  authorized  to  draw  checks  in  payment 
of  grain  purchased  for  the  defendant.  The  checks,  which 
form  the  basis  of  this  controversy,  it  is  claimed,  were 
drawn  in  pursuance  of  this  authority.  •  At  the  time  the 
checks  were  presented  for  payment  there  were  not  suffi- 
cient funds  in  the  bank  to  meet  them  and  payment  thereof 
was  refused,  and  a  few  days  later  the  plaintiff  claims  to 
have  paid  the  checks  out  of  his  private  funds  and  held 
them  as  a  demand  against  the  defendant.  A  short  time 
thereafter  plaintiff  says  that  he  lost  the  checks,  and  that 
they  were  not  found  until  the  early  part  of  1898.  Eth- 
eridge continued  work  for  Connor  until  sometime  in  the 
fall  of  1897.  He  says  that  within  about  a  month  after  the 
purchase  of  this  grain  from  Siders,  he  presented  the  claim 
for  repayment  on  these  checks  to  Connor,  who  told  him 
"to  find  the  checks."  Connor  denies  this  and  says  he  never 
heard  of  this  matter  until  sometime  in  the  fall  of  1897, 
about  the  time  that  he  was  closing  out  the  business  and 
trying  to  effect  a*  settlement  with  Etheridge.  Etheridge 
says  that  sometime  in  the  fall  of  1897,  and  not  long  before 
the  settlement,  he  brought  the  matter  up  and  it  was  talked 
over  and  Connor  at  that  time  told  him  that  it  should 
have  been  brought  up  before.  Etheridge  also  says  that 
at  some  time,  either  at  the  first  or  subsequent  conversa- 
tions, Connor  told  him  to  produce  the  checks  and  he 
woold  pay  them. 

There  seems  to  have  been  considerable  difficulty  between 
the  parties  in  the  matter  of  effecting  a  settlement,  Connor 
having  employed  a  Mr.  Clark  to  present  on  his  behalf  some 
claims.  Clark,  however,  did  not  succeed  in  effecting  a 
settlement.  The  terms  of  the  settlement  seem  to  have  been 
agreed  upon  between  the  parties  themselves,  and  finally  ad- 
justed by  correspondence.  Mr.  Connor  informed  Eth- 
eridge, when  the  settlement  was  under  discussion,  that  he 
must  have  a  receipt  in  full ;  Etheridge  at  the  time  had  in 
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the  books  this  claim  for  money  advanced  to  Siders  for 
grain  upon  these  checks,  and  they  had  just  recently  been 
under  discussion,  but  there  is  nothing  to  indicate  that  the 
checks  were  mentioned  in  that  immediate  connection. 
Connor  seems  to  have  told  Etheridge  that  upon  a  full  set- 
tlement and  a  receipt  showing  it  he  would  pay  fl70;  this 
seems  to  have  been  refused  by  plaintiff  at  that  time.  Mr. 
Etheridge  says  that  he  was  aware  that  he  had  this  claim 
upon  the  checks,  J^ut  supposed  that  they  would  never  be 
found.  A  few  days  later  Mr.  Etheridge  drew  up  the  fol- 
lowing receipt : 

"Gbbenwood,  Dec.  31,  1897. 

"Received  of  Jos.  A.  Connor,  One  Hundred  and  Seventy 
no-100  Dollars,  in  full  of  all  demands  to  date,  including 
400  bu.  shell  corn  at  Ithica, 
"1170.  A.  L.  Etheridge." 

and  forwarded  it>  with  a  draft,  in  the  following  terms: 

"1170.  Greenwood,  Neb.,  Dec.  31,  1897. 

"Jos.  A.  Connor  pay  to  the  order  of  First  National  Bank 
of  Greenwood,  One  Hundred  and  Seventy  no-100  Dollars 
in  full  of  all  demands  to  date,  including  400  bu.  shell  corn 
at  Ithica. 
"?170.  A.  L.  Etheridge.'' 

through  his  bank  to  Connor  at  Omaha,  where  it  was  paid. 
The  only  mistake  of  which  there  is  any  evidence,  is  Eth- 
er idge's  supposition  that  the  checks  were  lost  and  his 
apparent  supposition  that  there  could  be  no  recovery  with- 
out them.  The  trial  court,  at  defendant  Connor's  request 
gave  the  following  instruction : 

"The  jury  are  instructed  that  the  reason  assigned  by 
the  plaintiff,  why  he  did  not  bring  forward  the  Siders 
claim  at  the  tirlie  of  final  settlement,  and  giving  of  the 
receipt  in  full,  that  shortly  after  the  alleged  loss  of  the 
Siders  checks,  defendant  said  to  plaintiff,  when  plaintiflf 
found  the  checks  he  would  settle  or  pay  them  or  words 
to  that  effect,  does  not  constitute  a  mistake  within  the 
meaning  of  the  law  by  which  a  receipt  in  full  of  all  de- 
mands to  date  can  be  set  a^iide  and  a  recovery  had.'' 


J 
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The  following  instruction  was  also  given : 

"You  are  instructed  that  a  receipt  which  says  on  its  face 
that  it  is  in  full  of  all  demands  up  to  date,  must  be  taken 
to  be  in  full  of  all  matters  which  were  claimed,  or  could 
have  been  brought  forward  at  the  time  it  was  given,  un- 
less it  appears  by  a  ^preponderance  of  the  evidence  that 
some  item  or  matter  of  claim  was  omitted  by  a  mistake 
of  the  parties,  and  in  this  case  the  burden  of  proof  is  on 
the  plaintiff  to  show  by  a  preponderance  of  the  evidence 
that  the  item  claimed  now  to  be  due,  w^as  omitted  by  mis- 
take of  the  parties,  and  if  he  fails  to  do  so,  then  you  should 
return  a  verdict  for  the  defendant." 

It  would  seem  that  the  trial  court  was  correct  in 
both  instructions.  Number  3  might  have  gone  further. 
These  parties  had  made  a  settlement  of  matter  in  dispute ; 
the  execution  of  the  receipt  and  the  drawing  of  the  draft, 
and  its  payment  was  undoubtedly  an  accord  and  satis- 
faction. Chicago^  R,  I.  &  P.  R.  Co.  v.  Biickstaffy  65  Neb., 
334,  91  N.  W.  Rep.,  426.  The  only  mistake  in  the  set-, 
tlement  was  that  of  Mr.  Etheridge  in  supposing  that  the 
checks  were  irrecoverably  lost  and  that  their  production 
was  necessary  to  his  sustaining  a  claim  for  the  amount. 
It  has  been  recently  decided,  on  careful  consideration, 
that  where  parties  settle  a  dispute  upon  a  legal  question, 
the  fact  that  there  was  in  truth  no  actual  doubt  about  the 
law,  will  not  render  such  settlement  nugatory ;  the  fact 
that  the  point  which  was  compromised  could  have  b^en 
decided  but  one  w^ay  under  the  facts  in  the  case  is  no 
ground  for  repudiating  the  compromise.  Citi^  Electric  R, 
Co,  V.  Floyd  County,  42  S.  E.  Rep.  [Ga.],  45;  Spriggs  v. 
Bromhlett,  54  Ga.,  348;  Morris  v.  Mitnroe,  30  Ga.,  630; 
Tyson  v.  Woodruff,  108  Ga.,  368;  Thornton  v.  Lemon,  114 
Ga.,  155;  Honeyman  v.  Jarvis,  79  111.,  318;  Union  B(mk 
of  Georgetown  v.  Oearyy  5  Pet.  [U.  S.],  99;  6  Am.  &  Eng. 
Ency.  Law  [2d  ed.],  713,  and  cases  cited,  including  Carter 
White  Lead  Co.  v.  Kinlin,  47  Neb.,  409. 

As  before  stated,  there  is  no  evidence  of  any  mistake  of 
the  parties  in  this  case  in  making  this  final  settlement 
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except  Mr.  Etheridge's  claim  that  he  supposed  the  checks 
were  irrecoverably  lost  and  that  thej'  were  necessary  to 
establish  his  claim.  The  trial  court  seems  to  have  thought 
that  this  was  insufficient,  though  not  quite  saving  so  bj 
its  instruction  3,  given  at  defendant's  request.  If  Mr. 
Etheridge  wished  to  preserve  the  right  of  action  on  these 
checks,  in  case  they  should  ever  be  found,  he  should  have 
excepted  them  in  this  receipt,  written  out  in  full  in  his 
own  handwriting,  which  he  attached  to  his  draft  for  J170, 
which  was  paid.  There  is  no  indication  that  the  dispute 
over  this  claim  was  not  bona  fide.  Indeed,  according  to 
the  plaintiff's  testimony,  it  had  been  going  on  for  over 
three  y-  -irs  at  the  time  of  the  final  settlement.  It  is  quite 
true  11):- "^  the  plaintiff  testifies  in  several  places,  that  these 
checks  V.  ere  not  included  in  the  settlement,  but  it  is  mani- 
fest, from  his  testimony,  as  well  as  the  defendant's,  that 
the  receipt  of  the  money  on  the  ?170  draft  was  intended 
to  be,  and  was  understood  by  both  parties  at  the  time  to 
be,  a  final  settlement  of  their  mutual  claims  in  the  grain 
business.  The  specific  items  that  went  to  make  up  the 
J170  nowhere  appear  in  the  record.  The  general  state 
ment  that  these  checks  were  not  included  in  the  settle- 
ment, is  a  mere  conclusion.  The  claim  here  urged  was 
upon  the  books,  had  been  recently  under  discussion  by 
both  parties,  and  its  exact  amount  and  nature  were  well 
understood.  We  are  compelled  to  think  that  the  verdict 
in  this  case  is  contrary  to  the  instructions  of  the  court 
and  not  supported  by  the  evidence.  It  is  not  necessary  to 
discuss  the  other  errors  urged  by  the  defendant  as  it  is 
not  likely  that  they  will  arise  at  any  further  hearing. 

It  is  recommended  that  the  judgment  of  the  trial  court 
be  reversed  and  the  case  remanded  for  further  proceedings 
in  accordance  with  law. 

Day  and  Kibkpatrick,  CO.,  concur. 

Bevebsbd  and  remanded. 
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Whitfield  Sanb'ord,  appellek,  v.  John  Anderson,  ap- 

pell.vnt,  et  al. 

Filed  October  22,  1902.      No.  12,15G. 
Commissioner's  opinion.    Department  No.  3. 

1.  Mortgagees:     Foreclosure:    Homi»teai):    Receiver.    A  receiver  will 

not  under  ordinary  circumstances  be  appointed  to  take  possession 
of  mortgaged  premises  pending  an  action  to  foreclose  the  mort- 
gage when  the  mortgaged  property  Is  the  homestead  of  the  mort- 
gagor. ^ 

2.  Mortgages:    ForecijOsure:    Homestead:    Mortoacsor's  Interest:    Re- 

ceiver. S.  foreclosed  a  mortgage  oi\  160  acres  of  land  occupied  by 
the  mortgagor  as  his  homestead.  A  deficiency  existed  and  S.  ap- 
plied to  the  court  for  a  receiver  pending  an  appeal  to  this  court 
taken  by  the  mortgagor  from  an  order  confirming  the  sale.  On  the 
hearing  it  was  shown  that  the  value  of  the  whole  tract  did  not 
exceed  '$2,000  above  the  incumbrance  thereon;  it  was  further 
shown,  and  the  court  found,  that  either  of  the  fov.r  forty-acre 
tracts  of  which  ihe  farm  consisted  exceeded  in  vclue  the  sum  of 
$2,000.  The  court  appointed  a  receiver  for  all  but  45  acres  of  the 
tract  upon  which  the  orchard,  dwelling  house  and  other  improve- 
ments were  located.  Held,  That  the  mortgaj.;or's  interest  in  the 
whole  tract  being  less  than  $2,000  he  was  entitled  to  hold  the 
same  as  a  homestead  and  that  the  court  erred  in  appointing  a 
receiver  for  any  part  of  the  tract. 

Appeal  from  the  district  court  for  Saiindors  county. 
Tried  below  before  Good,  J.    RcverHcd. 

B.  E.  Hcndrivlx's,  for  appellant. 

M.  B.  Reese  and  H.  A.  Reese,  eontra. 

Duffie,  C. 

The  appellee  foreclosed  a  mortgage  upon  the  farm  of 
the  appellant  consisting  of  160  acres  up(m  which  he  resided 
with  his  family.  The  decree  recites  that  the  amount  due 
uiK>n  the  mortgage  was  $6,252.30  wiih  ten  per  cent,  inter- 
est thereon  from  January  10,  1898.  The  land  had  been 
sold  for  taxes  prior  to  the  foreclosure  proceedings,  and  the 

amount  due  upon  this  tax  lien,  which  was  foreclosed  in 
10 
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the  same  action,  was  fl73.08,  together  with  the  Bum  of 
f  17.30  as  attorney's  fee,  which  was  decreed  to  be  a  first 
lien  on  the  premises.  After  the  expiration  of  the  statutory 
stay  requested  by  the  appellant,  a  sale  was  had,  the  sale 
confirmed  by  the  court,  and  the  defendant  took  an  appeal 
to  this  court  from  the  order  of  confirmation.  This  order 
was  recently  affirmed. 

The  land  sold  for  ffi,200,  leaving  a  deficiency  of  |240, 

« 

together  with  accrued  interest.  In  March,  1901,  and  pend- 
ing the  appeal  from  the  order  of  confirmation,  the  plain- 
tiff and  appellee  applied  to  the  district  court  for  the  ap- 
pointment of  a  receiver,  and  upon  the  hearing  the  c(mrt 
found  that  the  defendant  was  entitled  to  the  use  of  a  por- 
tion of  said  land  as  a  homestead  and  that  either  of  the 
four  forty-acre  tracts  of  which  the  farm  consisted  was 
worth  more  than  $2,000,  and  ordered  "that  the  defendant 
shall  within  fifteen  davs  from  this  date  file  in  this  (*ourt  a 
statement  of  the  selection  of  said  fortv  acres  of  land,  that 
the  same  shall  not  be  included  within  this  order,  and  that 
Frank  J.  Kirchman  be  and  he  is  hereby  appointed  receiver 
of  the  remaining  portion  of  the  farm." 

At  a  later  day  in  the  term,  upon  a  showing  that  the 
orchard  and  the  dwelling-house  and  other  buildings  were 
situated  upon  two  different  forty-acre  tracts,  the  court 
made  the  following  order:  "It  is  therefore  considered, 
adjudged  and  decreed  by  the  court  that  said  decree  be,  and 
is  hereby  modified ;  that  the  whole  of  the  northeast  qua^ 
ter  of  the  northeast  quarter  of  section  22,  and  so  much 
of  the  northwest  quarter  of  the  northwest  quarter  of 
section  22,  all  in  township  14,  range  8,  Saunders  county, 
Nebraska,  as  is  actually  occupied  by  the  dwelling-house, 
outhouses,  sheds,  etc.,  and  the  orchards,  not  exceeding  in 
amount  five  acres  of  the  last  named  tract,  be  and  the 
same  are  hereby  set  off  and  apart  by  the  court,  as  the 
homestead  of  these  defendants  pending  appeal,  and  the 
same  are  hereby  exempted  from  the  order  of  the  court 
made  on  ^larch  4, 1901,  appointing  a  receiver  in  said  cause. 
Said  decree  of  March  4  shall  in  all  other  respects  remain 
in  full  force  and  effect" 


I 
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The  defendants  took  an  exception  to  this  order,  filed  a 
supersedeas  bond  and  brought  the  case  to  this  court  upon 
appeal. 

At  the  hearing  a  large  amount  of  testimony  was  offered 
as  to  the  value  of  the  premises.  This  evidence  we  consider 
wholly  immaterial.  The  land  had  been  sold  to  the  plain- 
tiff and  appellee  for  the  sum  of  f 6,200.  This  sale  deter- 
mined the  amount  to  be  realized  by  the  plaintiff  in  his 
capacity  of  mortgagee.  In  case  of  redemption  he  could 
realize  no  more  than  this,  and  this  was  the  amount  to  be 
credited  upon  his  decree  on  final  confirmation  of  the  sale, 
regardless  of  the  real  value  of  the  premises.  This  being 
so,  the  defendant  was  liable  to  him  for  the  deficiency,  and 
under  ordinary  circumstances  a  receiver  might  probably 
have  been  appointed.  The  premises  were,  however,  the 
homestead  of  the  defendant,  and  this  court  has  lately 
taken  strong  grounds  against  putting  the  homestead  of  a 
mortgagor  in  the  hands  of  a  receiver  pending  proceed- 
ings to  foreclose  the  same,  holding  in  effect  that  the  mort- 
gagee must  be  content  with  the  ordinary  relief  offered 
him  by  the  courts  and  that  the  extraordinary  remedy  of 
appointing  a  receiver  would  not  be  allowed.  Ghadron 
Loan  &  Building  Association  v.  Smith,  58  Neb.,  469; 
Laune  v.  Hauser,  58  Neb.,  663.  In  the  case  first  cited  it  is 
said: 

"In  our  state  the  legislature  saw  fit,  and  it  is  a  wise 
and  politic  provision  much  to  be  commended,  to  exempt 
from  judgment  liens  and  execution  or  forced  sale  the  home- 
stead, and  have  made  no  exceptions  from  the  absolute 
character  of  the  exemption,  save  and  only  as  follows :  *The 
homestead  is  subject  to  execution  or  forced  sale  in  satis- 
faction of  judgments  obtained :  First — On  debts  secured 
by  mechanics',  laborers'  or  vendors'  liens  upon  the  prem- 
ises. Second — On  debts  secured  by  mortgages  upon  the 
premises,  executed  and  acknowledged  by  both  husband 
and  wife,  or  an  unmarried  claimant.'  Compiled  Statutes, 
section  3,  chapter  36.  The  legislature  is  frequently  said 
to  be  the  body  or  branch  of  the  government  nearest  the 
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people  and  is  sovereign  and  exclusive  in  its  sphere,  that 
of  law-making,  and  it  is  not  for  the  courts  to  infringe  upon 
the  domain  of  the  legislative  power.  The  homestead  right 
was  made  subject  to  be  disturbed  only  through  some  vol- 
untary act  of  the  parties  who  might  be  entitled  to  it,  and 
then  alone  by  execution  or  forced  sale.  This  clearly  does 
not  contemplate  the  deprivation  of  the  enjoyment  of  the 
homestead  right  by  or  through  the  appointment  of  a  re- 
ceiver, and  we  can  not  extend  what  the  law-makers  have 
said,  and  read  into  the  law,  the  incidental  remedies  which 
accompany  mortgage  liens  ordinarily  or  in  general.  Any 
invasion  of  the  homestead  right  will  not  be  extended  be- 
yond the  fair,  direct  import  of  the  enactment  by  which 
it  may  be  sought  to  make  it  less  absolute.  It  follows  that 
the  district  court  was  right  and  its  decree  is  aflftrmed." 

It  is  insisted  that  the  district  court  recognized  the  home- 
stead rights  of  the  appellant  and  reserved  to  him  forty-five 
acres  of  the  land  of  more  than  two  thousand  dollars  in 
value  as  his  homestead.  It  must  be  borne  in  mind  that  in 
this  state  the  rural  homestead  consists  of  160  acres  of 
land  where  the  value  thereof  does  not  exceed  two  thou- 
sand dollars.  The  language  of  the  statute  is:  "A  home- 
stead not  exceeding  in  value  f2,000,  consisting  of  tie 
dwelling-house  in  which  the  claimant  resides,  and  its  ap- 
purtenances and  the  land  on  which  the  same  is  situated, 
not  exceeding  160  acres  of  land,  to  be  selected  by  the  owner 
thereof,  and  not  in  any  incorporated  city  or  village,  or  in- 
stead thereof,  at  the  option  of  the  claimant,  a  quantity  of 
contiguous  land  not  exceeding  two  lots  mthin  any  incor- 
porated city  or  village  shall  be  exempt/'  etc. 

The  rights  of  the  claimant  under  this  section  have 
on  several  occasions  been  before  this  court,  and  it  was 
held,  that  the  extent  of  the  homestead  was  not  to  be 
determined  from  the  fee  simple  value  of  the  land,  but 
from  the  homestead  claimant's  interest  therein,  exclu- 
sive of  mortgage  and  other  valid  liens  existing  thereon. 
Hoy  V,  Anderson,  39  Neb.,  386;  Pmgh  v.  Portsmouth 
Samngs  Bankj,  48  Neb.,  414;  Corey  v.  Plummet,  Perry 
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&  Co.,  48  Neb.,  481;  Mumlt  k  Hagcdorn,  49  Neb.,  409. 
In  the  case  last  cited  it  is  said:  "Section  1,  chapter 
36,  Compiled  Statutes,  exempts  to  those  persons  within 
its  provisions  a  homestead  not  exceeding  $2,000  in  value 
over  and  above  incumbrances.  The  exemption  in  such 
cases  is  determined  not  from  tlie  value  of  the  fee  simple 
title  but  from  the  value  of  the  claimant's  interest  in  the 
premises." 

As  we  have  seen,  the  farm  of  the  defendant  was  incum- 
bered for  more  than  its  value  if  the  price  for  which  it  sold 
under  the  decree  is  to  be  taken  as  fixing  its  worth.  Taking 
the  highest  value  placed  upon  it  by  the  witnesses  in  .the 
proceedings  for  the  appointment  of  a  receiver  and  it  was 
worth  less  than  $2,000  over  and  above  the  liens  estab- 
lished by  the  foreclosure  decree.  Suppose,  then,  tliat  some 
general  creditor  of  the  defendant  sliould  attemi)t  to  levy 
his  execution  on  120  acres  of  the  land,  asserting  that  the 
remaining  forty  were  worth  more  than  $2,000,  would  the 
court  uphold  such  a  proci^eding,  or  would  it  say  that  the 
defendants  interest  in  the  whole  tract  being  Ic^s  than 
f2,000  the  whole  farm  was  exempt  to  him  as  his  home- 
stead ? 

The  question  suggests  its  own  answer:  clearly  there 
would  be  nothing  on  which  the  general  creditor  could  levy. 
The  defendant's  interest  in  the  whole  farm  being  less  than 
f2,000  the  whole  tract  would  be  exempt  as  his  homestead 
and  not  subject  to  the  execution  of  the  general  creditor. 
The  mortgagee,  being  restricted  in  the  collection  of  his 
debt  to  the  ordinary  procedure  of  the  courts,  has  no  right 
to  a  receiver  for  property  which  the  general  judgment 
creditors  could  not  reach  on  execution. 

We  recommend  that  the  order  of  the  district  court  ap- 
pointing a  receiver  be  reversed. 

Ames  and  Albert,  CC,  concur. 

Order  appointing  receiver  reversed. 

Note. — ^A  rehearing  was  granted  in  the  above  case  and  June  3,  1903, 
an  opinion  on  rehearing  by  Hastings,  C,  was  filed  in  which  the  above 
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Judgment  was  vacated  and  the  order  of  the  lower  court  appointing  a 

receiver  affirmed.    This  opinion  is  reported  in Neb., ,  95  N.  W. 

Rep.,  632. — ^Rei'OBTer. 


Ira  W.  Mefford,  Administrator  of  the  Estate  of  W.  G. 
Mefford,  Deceased,  v.  H.  Otto  Sell. 

Filed  October  22,  1902.    No.  12,162. 
Commissioner's  opinion.    Department  No.  2. 

1.  Contracts:    Evidence:    Parol,  to  Vary  Terms.   Where  neither  fraud 

nor  misrepresentation  Is  practiced  In  securing  a  subscription  con- 
tract, its  terms  can  not  be  changed  or  modified  by  parol  evidence. 

2.  Contracts :   Subscriptions  :   Binding  Effect  of.  Where  the  power  lias 

been  delegated  to  a  committee  to  accept  a  mill,  to  which  a  sub- 
scription bonus  has  been  given,  and  to  declare  the  subscriptions 
due  and  payable,  in  absence  of  fraud  or  mistake,  the  action  of  the 
committee  will  bind  the  subscribers. 

3.  Contracts:   Subscriptions:   Instructions.  Record  examined  and  Tield 

that  the  court  did  not  err  in  giving  and  refusing  instructions. 

Error  from  the  district  court  for  Boone  county.  Tried 
below  before  Munn,  J.    Affirmed. 

H.  C.  Vail  and  A.  E.  Garten,  for  plaintiff  in  error. 

Reeder  &  Hohart  and  McGann  d  Barkley,  contra, 

Earnest,  0. 

This  case  is  before  us  on  a  petition  in  error  to  the  dis- 
trict court  for  Boone  county.  It  appears  from  the  record 
that  in  April,  1899,  the  citizens  of  the  village  of  Peters- 
burg, Nebraska,  and  vicinity,  were  desirous  of  having  a 
flouring  mill  erected  in  said  village,  and  at  a  mass  meet- 
ing held  for  that  purpose,  appointed  an  executive  com- 
mittee to  secure  the  construction  and  operation  of  such 
mill.  The  committee  thereupon  circulated  a  subscription 
contract  in  the  words  and  figures  following:  "We,  the 
undersigned,  agree  to  pay  the  sum  set  opposite  our  name 
to  the  executive  mill  committee,  appointed  at  a  meeting 
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of  the  citizens  of  Petersburg  and  vicinity,  April  17,  1899, 
for  the  purjwse  of  pi-ocuring  and  locating  a  flouring  mill 
of  from  forty  to  fifty  barrel  capacity  in  Petersburg,  Boone 
county,  Nebraska;  said  amount  to  be  paid  when  the  mill 
is  erected,  at  the  discretion  of  the  above  committee."  This 
contract  was  signed  by  a  number  of  citizens,  each  setting 
opposite  his  name  the  amount  which  he  agreed  to  pay  in 
accordance  with  its  terms.  Among  said  signers  was  W. 
G.  Mefiford,  who  agreed  to  pay  the  sum  of  $50.  When  the 
committee  had  secured  enough  money,  by  subscription,  to 
carry  out  the  contemplated  object  it  entered  into  a. con- 
tract with  the  defendant,  H,  Otto  Sell,  in  the  words  and ' 
figures  following,  to  wit:  "Petersburg,  Nebr.,  June  30, 
1899.  I,  H.  Otto  Sell,  agree  to  build  and  have  in  active 
operation  a  flouring  mill  of  fifty  brl.  capacity,  as  soon  as 
practicably  to  be  built,  commencing  construction  on  or 
before  July  10,  1899,  said  mill  to  consist  of  first-class  ma- 
chinery. And  I  further  agree  to  keep  said  mill  in  operation 
tor  and  in  consideration  of  f  1,200  to  be  paid  November 
1, 1899,  and  not  less  than  two  acres  of  ground  located  east 
ot  the  railroad  right  of  w«ay  north  of  block  three  in  the 
original  town  of  Petersburg;  said  mill  building  to  be 
thirty  by  forty  not  less  than  thirty-four  feet  corner  posts 
and  well  constructed.  Said  mill  to  be  in  active  operation 
by  November  1,  1899,  no  money  to  be  paid  until  the  mill 
ifl  in  active  operation.    Signed — H.  Otto  Sell. 

"We,  the  mill  committee,  agree  to  fill  our  part  of  the 
above  contract.  Signed — G.  G.  Wattles,  Nick  Henn,  P. 
E.  Baxter,  Herman  Loosbrock,  F.  H.  Arts,  Committee." 

The  mill  in  question  was  constructed  and  put  in  opera- 
tion, and  "in  their  discretion  was"  duly  accepted  by  the 
committee  who,  as  provided  in  the  contract,  declared  the 
sabscriptions  to  be  due  and  payable.  Nearly  all  of  these 
subscriptions  were  collected  by  the  committee  and  turned 
over  to  the  defendant  in  error.  The  balance  remaining 
due  thereon  was  duly  assigned  to  the  defendant,  in  writ- 
ing, by  the  committee.  Mefford  having  failed  and  refused 
to  pay  his  subscription,  defendant  herein  brought  suit  in 
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the  district  court  for  Boone  county  to  recover  the  amonnt 
due  him  on  the  above  contract  of  subscription.  His  peti- 
tion contained  the  usual  averments  in  such  cases,  and  to 
this  petition  Meflford  filed  his  answer,  in  which  he  ad- 
mitted that  he  signed  the  subscription  list  as  set  forth 
in  the  plain tiflf's  petition,  but  denied  that  he  was  indebted 
to  the  plaintiff;  alleged  the  facts  hereinbefore  set  forth, 
and  that  said  mill  was  to  be  furnished  with  flrst-clasB 
machinery  and  was  to  be  kept  in  active  operation,  and 
that  without  such  agreement  and  understanding  he  would 
not  have  signed  the  subscription  list  and  agreed  to  pay 
his  subscription  of  f50.  He  further  alleged  that  plaintiff 
failed  and  refused  to  furnish  the  mill  with  first-class  ma- 
chinery, but  furnished  it  largely  with  second-class  and 
second-hand  machinery  that  had  been  used  in  other  mills, 
that  by  reason  thereof  he  was  released  from  any  liability 
upon  his  subscription  list,  and  prayed  judgment  for  a 
dismissal  of  the  case  and  for  costs.  The  reply  to  this  an- 
swer was  a  general  denial,  and  a  further  allegation  that 
the  contract  between  the  plaintiT  and  the  executive  com- 
mittee was  entered  into  long  after  the  execution  of  the  con- 
tract set  out  in  plaintiff's  petition,  and  independently  of 
any  agreement  of  the  defendant  and  without  the  defend- 
ant's knowledge.  Upon  these  issues  the  cause  was  tried 
to  a  jury,  a  verdict  was  returned  for  the  plaintiff  for  the 
sum  of  $50  with  interest  at  seven  per  cent,  from  June  5, 
1900.  The  plaintiff  thereupon  filed  a  remitittur  of  the  in- 
terest; a  motion  for  a  new  trial  was  filed  and  overruled, 

4 

judgment  was  entered  upon  the  verdict  and  to  reverse  said 
judgment  the  case  comes  to  this  court  The  defendant 
having  died,  after  the  judgment  was  obtained,  one  Ira  W. 
Mefford  was  api)ointed  administrator  of  the  estate  of  the 
deceased  defendant  He  thereupon  filed  his  petition  in 
error  and  contends: 

1.  That  the  court  erred  in  sustaining  the  objection  to 
interrogatory  No.  1,  page  21  of  the  bill  of  exceptions, 
and  in  rejecting  the  offer  of  proof  made  following  the  said 
question.    The  question  and  offer  of  proof  are  as  follows: 
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"The  conversation  between  me  and  the  defendant  was " 

Question  by  Mr.  Garten:  "Will  you  now  give  that  con- 
versation?" (Plaintiff  objected  for  the  reason  that  the 
question  was  incompetent,  irrelevant  and  immaterial,  and 
there  was  an  attempt  to  modify  and  vary,  by  oral  testi- 
mony, the  provisions  of  a  written  instrument.  The  court 
sustained  the  objection,  the  defendant  excepted,  and  made 
the  following  offer  of  proof.)  By  Mr.  Vail:  "We  offer  to 
prove  by  the  witness  Meflford,  noAv  on  the  witness  stand, 
that  at  the  time  he  signed  the  subscription  list  sued  upon 
by  the  plaintiff,  he  signed  it  in  the  presence  of  the  com- 
mittee the  citizens  appointed;  that  at  the  time  the 
subscription  list  was  read  to  this  witness  that  he  (*alled 
upon  the  members  of  the  citizens'  committee  to  explain 
to  him  what  was  meant  by  the  term  'at  the  discretion 
of  the  above  committee'  occurring  in  said  instrument; 
that  he  was  told  by  said  committee  that  the  committee 
was  negotiating  with  H.  O.  Sell  to  furnish  a  bonus  to  him 
for  the  erection  of  the  mill,  and  that  the  contract  with 
the  said  Sell  made  and  entered  into  by  the  committee  was 
such  that  Sell  was  to  erect  a  flouring  mill  of  from  forty  to 
fifty  barrels  capacity  in  Petersburg;  said  mill  was  to  be 
furnished  with  first-class  new  machinery,  and  was  to  be 
in  every  respect  a  first-class  mill;  and  that  the  meaning 
of  the  term  *at  the  discretion  of  the  above  committee' 
interpretcHl  by  the  committee,  and  by  said  Sell,  was  this, 
that  the  committee  was  not  to  receive  the  mill  unless  said 
Sell  complied  with  the  terms  of  the  contract  as  above 
stated  in  this  offer,  to  wit:  To  erect  a  first-class  flouring 
mill,  with  first-class  machinery  and  to  equip  the  same  as 
a  first-class  mill.  We  further  offer  to  prove  by  this  wit- 
ness that  this  Tiitness  signed  Exhibit  *A,'  relying  upon  the 
interpretation  placed  upon  the  contract  by  the  mill  com- 
mittee as  above  stated  in  this  offer,  and  would  not  have 
signed  the  same  but  for  the  express  representation  of  the 
committee  that  that  was  the  true  meaning  of  the  words 
*at  the  discretion  of  the  above  committee'  used  in  Exhibit 
^AJ  "  This  offer  was  objected  to  for  the  reason  that  it  was 
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incompetent,  irrelevant  and  immaterial,  and  tending  to 
alter,  vary  and  change,  by  oral  testimony,  the  provisions 
of  a  written  instrument.  The  objection  was  sustained  by 
the  court,  to  which  ruling  the  defendant  duly  excepted. 

It  is  urged  that  the  written  contract  was  ambiguous, 
and  we  are  cited  to  several  authorities  which  hold  "that 
the  practical  construction  placed,  upon  an  ambiguous  con- 
tract by  the  parties  will  be  generally  adopted  by  the  court." 
There  is  no  doubt  but  that  this  rule  is  stated  correctly, 
but  we  are  unable  to  see  any  ambiguity  in  the  contract 
The  power  had  been  delegated  the  committee  to  raise  the 
money  by  subscription  and  to  secure  the  construction  and 
operation  of  a  flouring  mill  in  the  village  of  Petersburg; 
the  committee  was  to  collect  the  money  and  pay  it  to 
whomsoever  it  should  enter  into  a  contract  with  for  the 
purpose  of  carrying  out  the  object  contemplated.  No 
time  limit  was  fixed,  but  it  w^as  understood  that  the  mill 
shpuld  be  erected  as  soon  as  practicable.  The  only  condi- 
tion was  that  it  should  be  a  mill  of  from  forty  to  fifty 
barrels  capacity,  and  of  course  it  would  be  inferred  that 
it  should  be  a  good  and  serviceable  mill.  The  only  limita- 
tion was,  that  the  money  should  not  be  paid  until  the  mill 
was  in  operation,  and  "at  the  discretion  of  the  committee." 
It  is  clear  that  the  discretion  of  the  committee  related  only 
to  the  acceptance  of  the  mill  as  a  substantial  compliance 
with  the  subscription  contract  and  a  declaration  that  the 
money  represented  by  the  several  subscriptions  should  be 
paid.  The  contract  with  Sell,  MeflFord's  Exhibit  "One," 
was  not  in  existence  at  the  time  the  subscription  con- 
tract was  signed  by  him.  It  was  a  contract  or  agree- 
ment entered  into  between  the  committee  and  Sell  after 
the  subscriptions  were  procured  in  order  that  an  under- 
standing might  be  reached,  as  to  the  construction  of  the 
mill,  the  kind  of  mill  it  was  to  be,  and  when  completed  in 
order  to  satisfy  the  demands  of  the  committee.  The  whole 
matter  having  been  entrusted  to  the  committee,  including 
the  power  to  accept  the  mill  and  declare  payment  of  the 
subscriptions  due  in  its  discretion,  Mefford  obtained  no 


Vol.  3]  SEPTEMBER  TERM,  1902.  571 

Mefford  v.  Sell. 

new  rights  by  the  agreement  and  his  subscription  con- 
tract must  be  governed  by  the  terms  of  the  instrument 
itself.  In  Gerner  v.  Church,  43  Neb.,  690,  62  N.  W.  Rep., 
51,  we  held  that  "In  a  suit  on  »  written  contract  for  a 
subscription  payable  on  certain  conditions  mentioned  in 
such  contract,  parol  evidence  is  not.  admissible,  in  the 
absence  of  fraud,  to  show  that  the  subscriptions  were  not 
to  be  payable  except  upon  certain  other  conditions  not 
enumerated  in  the  contract."  In  that  case  the  defendant 
offered  to  testify  that  at  the  time  of  the  signing  of  the 
contract  in  suit  that  Church  &  Oliver,  in  whose  favor  the 
subscription  was  made,  promised  him  that  the  opera 
house,  the  object  of  the  subscription,  should  be  con- 
structed of  stone  in  its  first  story,  of  pressed  brick  with 
cut  stone  trimmings  above  the  first  story,  and  copper 
cornices.  It  was  held  that  the  evidence  offered  did  not 
tend  to  explain,  but  to  contradict  and  alter,  the  agreement 
between  the  parties;  that  it  did  not  tend  to  show  that 
Gemer  was  induced  by  the  fraud  of  Church  &  Oliver  to 
execute  the  contract.  There  is  no  ambiguity  in  this  con- 
tract; there  is  no  claim  of  fraud  in  this  case,  and  the  court 
did  not  err  in  excluding  the  evidence  offered. 

2,  It  is  further  contended  that  the  court  erred  in  re- 
jecting the  following  offer  of  proof  made  by  Mefford :  "We 
oflfer  to  prove  by  the  witness  that  he  is  an  experienced 
miller;  that  he  has  had  ten  years'  experience  in  the  run- 
ning of  flour  mills,  and  that  he  is  acquainted  with  the 
equipments  necessary  to  constitute  a  first-class  mill ;  that 
he  has  inspected  the  mill  in  question  erected  by  H.  O. 
Sell,  and  that  the  said  mill  is  not  a  first-class  mill  in  this : 
that  the  machinery  in  said  mill  is  old  and  second-hand, 
and  that  it  in  no  way  complies  with  the  terms  of  his  con- 
tract with  the  mill  committee  in  behalf  of  H.  O.  Sell  for 
the  erection  of  a  first-class  flouring  mill."  It  will  be  ob- 
served that  the  only  complaint  made  by  the  defendant  in 
this  oflfer  is,  that  the  machinery  in  the  mill  is  old  and 
second-hand;  not  that  the  mill  is  not  doing  first-class 
work;  not  that  it  lacks  in  capacity,  but  the  technical  ob- 
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jection  that  the  machinery  in  the  mill  is  second-hand.  It 
bj  no  means  follows  that  the  mill  is  not  a  good,  first-da^ 
one,  for  second-hand  machinery  may  do  as  good  work  as 
new,  provided  its  condition  and  state  of  repair  is  all  right 
Again,  the  committee  to  whom  was  delegated  the  power 
and  discretion  to  accept  the  mill  as  a  substantial  compli- 
ance with  the  subscription  contract,  had  accepted  it,  and 
in  absence  of  fraud  such  action  concluded  the  subscribers. 
This  offer  of  proof  states  no  substantial  defense,  and  the 
court  properly  rejected  it. 

3.  It  is  urged  by  the  plaintiff  in  error  that  the  court 
erred  in  excluding  defendant's  exhibit  "One,"  and  not  re- 
ceiving it  in  evidence  on  the  trial.  Exhibit  "One"  is  the 
contract  made  between  the  executive  committee  and  Mr. 
Sell,  who  erected  the  mill  in  question.  This  contract  was 
entered  into  long  after  the  contract  of  subscription  was 
made.  It  was  not  in  existence  at  the  time,  and  could  have 
been  no  inducement  to  Mefford  to  make  his  subscription. 
Mefford's  contention  was  that  the  mill  was  to  be  con- 
structed with  new,  first-class  machinery.  In  the  exhibit 
offered  the  word  new  is  not  used  at  all,  and  the  evidence 
if  it  had  been  received  would  not  have  supported  the  alle- 
gation of  Mefford's  ^tnswer.  We  hold  that  this  evidence 
was  properly  rejected. 

4.  Error  is  assigned  on  account  of  the  refusal  of  the 
court  to  give  instruction  No.  1,  tendered  by  the  defend- 
ant. This  instruction  sets  out  the  defendant's  answer  and 
the  contract  made  between  the  executive  committee  and 
the  plaintiff,  which  had  been  excluded  and  was  not  before 
the  jury,  and  concludes  with  the  statement  that  the  said 
contract  was  binding  on  the  plaintiff;  that  plaintiff  had 
refused  to  furnish  the  mill  with  first-class  machinery ;  had 
furnished  it  with  second-hand  machinery,  and  by  reason 
of  the  failure  of  the  plaintiff  to  furnish  the  mill  with 
first-class  machinery  as  provided  in  the  contract,  the  de- 
fendant is  released  from  any  liability  on  the  subscription 
list  and  the  contract  set  out  in  the  plaintiff's  petition, 
and  the  defendant  is  not  indebted  to  the  plaintiff  in  WJ 
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sum  whatever.  We  can  not  approve  of  this  instruction, 
the  court  having  excluded  the  contract  set  out  therein, 
and  the  evidence  relating  thereto  offered  by  the  defend- 
ant, because  it  did  not  establish  a  defense,  which  holdings 
we  have  approved.  It  fpllows  that  the  instruction  Avas 
properly  refused. 

5.  Error  is  assigned  for  the  giving  of  instructions  Nos. 
1  and  2,  given  by  the  court  on  his  own  motion.  These* 
instructions  defined  the  issues  in  the  case,  and  concluded 
with  the  following:  "And  it  is  incumbent  upon  the  plain- 
tiflf  to  establish  this  allegation  l)y  a  preponderance  of  the 
evidence  before  he  can  recover;  and  if  you  find  that  this 
allegation  has  been  established  by  a  preponderanc'e  of  evi- 
dence then  the  plaintiff  is  entitled  to  recover  the  amount 
claimed  by  him,  to  wit,  the  sum  of  $50  together  with  in- 
terest thereon  from  the  5th  of  June,  1900,  at  seven  per 
cent,  per  annum."  This  instruction  was  proper  and  was 
in  no  way  prejudicial  to  the  interests  of  the  defendant. 
It  must  be  further  observed  that  the  subscription  list,  in- 
troduced in  eviden(*e,  showed  that  all  of  the  other  persons 
who  signed  had  paid  their  subscriptions  to  the  committee, 
or  had  settled  them  with  the  plaintiff.  Sell,  either  bj"  note 
OP  otherwise,  except  the  defendant,  lleflFord.  It  was  fairly 
established  by  the  evidence  that  the  mill  had  been  con- 
stucted,  completed  and  was  in  operation,  all  in  substan- 
tial compliance  with  the  terms  of  the  subscription  con- 
tract, and  to  the  satisfaction  of  the  committee,  to  whose 
discretion  was  committed  the  acceptance  and  approval  of 
the  mill ;  that  Mefford  signed  the  contract  of  subscription 
and  refused  to  pay  is  not  questioned. 

It  appears  that  the  case  was  fairly  tried  and  the  trial 
resulted  in  substantial  justice  between  the  parties.  For 
these  reasons  we  recommend  that  the  judgment  of  the 
district  court  be  aflSrmed. 

Pound  and  Oldham,  CO.,  concur. 

Affirmed. 
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Anna  Hall^  appellee^  v.  R,  Jean  Moore  et  al., 

appellants. 

Piled  November  6,  1902.    No.  10,453. 
Commissioner's  opinion.    Department  No.  3. 

1.  Appeal   and    Error:     Jurisdiction:     How   Obtained.     In  equitable 

actions  this  court  acquires  Jurisdiction,  on  appeal,  by  the  filing 
of  a  duly  certified  transcript  within  the  statutory  time;  and  when 
duly  certified  transcripts  of  the  record  in  two  or  more  cases  are 
included  under  one  cover,  and  filed  in  due  time,  jurisdiction  at- 
taches over  each  case. 

2.  Appeal  and  Error:    Time  for  Perfecting  Appeal.   The  time  for  per- 

fecting an  appeal  in  such  actions  begins  to  run  at  the  date  on 
which  the  final  decree  is  entered  of  record. 

3.  Estoppel:    Conduct.    An  estoppel  by  conduct  never  extends  beyond 

the  reasonable  inferences  to  be  drawn  from  such  conduct 

ft 

4.  Municipal  Corporations:    Sidewalks:    Taxation:    Lien:    Estoppel 

A  levy  of  a  special  assessment  for  the  construction  of  a  sidewalk 
is  necessary  to  the  creation  of  a  lien.  And  where  no  levy  has  in 
fact  been  made  by  the  city  council,  no  lien  will  be  created  by 
certifying  the  expenses  of  the  improvement  to  the  county  board 
and  extending  it  as  a  tax  upon  lots  adjacent  to  the  improvement 
The  fact  that  the  owner  of  the  premises  in  front  of  which  it  was 
laid  had  knowledge  that  it  was  being  laid,  and  made  suggestions 
to  the  party  in  charge  of  the  work  as  to  the  manner  in  which  it 
should  be  done,  will  not  operate  as  a  levy  of  thb  tax  nor  estop 
the  owner  from  denying  the  existence  of  a  lien  for  want  of  a 
levy  of  the  tax. 

5.  Taxation:     Sale:    Validity,  When  Portion  of  Tax  Invalid:   As- 

signment OF  Lien.  The  fact  that  a  portion  of  the  taxes  for  which 
lands  are  sold  is  illegal  does  not  invalidate  the  sale  where  a  po^ 
tion  of  such  taxes  is  valid,  as  such  sale  merely  operates  as  an  as- 
signment of  the  lien  for  taxes. 

6.  Taxation:    Lien:    Foreclosure:    Part  of  Tax  Illegal:    Interest: 

Attorney's  Fees.  In  an  action  for  the  foreclosure  of  a  tax  lien, 
the  court  rejected  a  portion  of  the  taxes  as  illegal,  but  allowed  the 
plaintiff  interest  and  attorney's  fees  therefor.    Heldy  Error. 

Appeal  from   the  district  court  for  Buffalo  county. 
Tried  below  before  Sullivan,  J.   Reversed  toith  directions. 


R.  A.  MoorCy  for  appellants. 
Frank  E.  Beeman,  contra. 
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The  appellee  brought  two  actions  in  the  district  court 
to  foreclose  tax  liens  on  real  estate  in  the  city  of  Kearney. 
The  appellants,  impleaded  with  others,  were  made  defend- 
ants in  each  case,  but  their  co-defendants  were  not  the 
same  in  both  cases.  The  bill  of  exceptions  contains  a 
stipulation,  made  in  one  case,  that  the  evidence  taken  in 
it  should  apply  to  the  other.  A  decree  was  entered  in 
each  case  for  the  appellee.  The  appellants  brought  both 
cases  to  this  court  on  appeal,  joining  the  transcripts  to- 
gether under  one  cover.  The  appeal  as  to  one  of  the  cases 
has  been  dismissed,  and,  save  for  a  question  of  practice 
'  which  we  shall  notice  presently,  does  not  concern  us  at 
this  time. 

The  appellee  insists  that  the  appeal  should  be  dis- 
missed as  to  both  cases,  for  the  reason  that  but  one  tran- 
script has  been  filed.  But  the  fact  that  two  transcripts 
are  bound  together  under  one  cover  does  not  make  them 
one  transcript.  Whether  they  should  be  thus  joined  is 
purely  a  matter  of  convenience,  so  long  as  they  are  in  due 
form  and  filed  in  this  court,  as  in  the  present  instance. 
We  may  conceive  of  cases  in  which  such  practice  would 
result  in  inconvenience  to  the  court,  but  the  court  has 
I)ower  to  protect  itself  in  such  cases  when  it  becomes  nec- 
essary to  do  so.  It  is  also  urged  that  but  one  bill  of  ex- 
ceptions was  preserved.  But  it  appears  to  have  been 
allowed  in  the  case  in  which  the  appeal  is  still  pending; 
it  is  attached  to  the  transcript  and  duly  certified  to  be 
the  original  bill  of  exceptions  in  that  case.  Hence,  it  is 
certainly  a  part  of  the  record  in  that  case;  its  relation 
to  the  cane  in  which  the  appeal  has  been  dismissed  is  no 
longer  material. 

Another  question  of  practice  raised  by  the  appellee  is, 
that  the  transcript  was  not  filed  within  six  months  from 
the  date  of  the  decree.  The  record  shows  that  while  the 
decree  was  announced  on  the  25th  day  of  March,  1898, 
it  was  not  entered  on  the  records  until  the  17th  day  of 


576  NEBRASKA  REPORTS.     [Unofficial. 

Hall  ▼.  Moore.  * 

May,  thereafter,  and  less  than  six  months  before  the  tran- 
script was  filed  in  this  conrt.  The  appellee  attempts  to 
distinguish  this  case  from  Bickel  v.  Butcher ^  35  Neb.,  761, 
in  which  it  was  held  that  the  time  in  which  an  api>eal  may 
be  taken  does  not  begin  to  run  until  such  decree  had  been 
entered  of  record,  so  that  it  is  within  the  power  of  the 
appellant  to  comply  with  the  statute  regulating  appeals 
by  filing  in  this  court  a  certified  transcript  of  the  pro- 
ceedings of  the  district  court.  The  distinction  jwinted 
out  by  the  appellee  is,  that  in  the  case  cited  it  does  not 
appear  that  the  decree  was  actually  rendered  before  it  wafl 
entered  of  record,  but  rather  that  the  court  simply  indi- 
cated what  the  decree  would  be  but  did  not  finally  pans 
on  the  case  until  the  journal  entry  was  prepared  and  sub- 
mitted. The  distinction,  if  it  be  a  distinction,  does  not 
go  to  the  reason  upon  which  the  rule  announced  in 
Bickel  V.  Butcher,  supra,  is  based,  which  is  that  the  appel- 
lant is  entitled  to  six  months  to  perfect  his  appeal,  from 
the  date  ui)on  which  it  becomes  possible  for  him  to  com- 
ply with  the  statute  by  procuring  a  transcript  of  the  pro- 
ceedings. Hence,  it  would  not  begin  to  run  until  the 
decree  was  entered  of  record.  The  appeal  in  this  case  was 
perfected  in  time. 

Confining  ourselves  to  the  case  still  pending  in  this 
court,  the  facts  are  as  follows :  On  the  21st  day  of  Novem- 
ber, 1891,  a  certain  lot  in  the  city  of  Kearney  was  sold  for 
the  taxes  for  the  year  1890,  to  the  plaintiff.  From  the 
certificate  issued  to  the  plaintiff  in  pursuance  of  such  sale, 
it  appears  that  the  taxes  for  which  the  premises  were 
sold,  including  interest,  penalty  and  costs  at  the  time  of 
the  sale,  were  $33.20,  which  was  the  amount  of  plaintiflFs 
bid.  On  the  1st  day  of  May,  1892,  the  plaintiff  paid  the 
taxes  levied  on  the  lot  for  the  year  1891,  amounting  to 
121.98,  and  on  the  first  day  of  May,  1893,  paid  the  taxes 
levied  for  the  year  1892,  anaounting  to  f37.47.  On  the 
17th  day  of  November,  J894,  the  premises  were  again  sold 
for  the  taxes  levied  for  the  year  1893,  to  one  John  Brady. 
The  certificate  issued  to  him  in  pursuance  of  such  sale 
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shows  that  the  taxes  for  which  they  were  sold,  inclading 
interest,  penalty  and  costs  at  the  time  of  the  sale, 
amounted  to  |28.10,  which  was  the  amount  of  his  bid. 
On  the  first  day  of  May,  1895,  the  purchaser  last  men- 
tioned paid  the  taxes  on  the  premises  for  the  year  1894, 
amounting  to  |67.50,  and  on  the  first  day  of  May,  1896, 
paid  the  taxes  on  the  premises  for  the  year  1895,  amount- 
ing to  f63.10.  Aften^'ard,  and  before  the  commencement 
of  this  action,  Brady  assigned  his  lien  to  the  plaintiff. 
As  regards  both  sales,  due  notice  when  the  time  of  redemp- 
tion would  expire  was  given. 

The  petition  filed  in  the  district  court  for  the  foreclosure 
of  the  liens  was  in  the  usual  form.    The  answer,  among 
other  things,  charges  that  a  large  portion  of  the  tax  in 
question  was  for  a  sidewalk  in  front  of  the  lot  taxed; 
that  no  petition  for  such  sidewalk  had  ever  been  presented 
to  the  city  council  signed  by  the  requisite  number  of  par- 
ties therefor,  and  that  no  ordinance  or  resolution  of  any 
kind  was  ever  passed  by  the  city  council  for  the  construc- 
tion of  such  walk.    Second,  that  the  county  board  in 
making  the  levy  for  the  years  specified,  caused  a  levy  to 
be  made  for  county  purposes  of  more  than  fifteen  mills 
on  the  dollar.     Third,  that  the  city  of  Kearney,  for  the 
years  specified,  levied,  in  addition  to  other  taxes,  a  hydrant 
or  water  tax  amounting  some  years  to  eight  or  nine  mills 
on  the  dollar  and  that  the  same  were  illegal  and  void. 
Fourth,  that  the  independent  school  district  of  the  city 
of  Kearney  had  only  power  to  levy  twenty  mills  on  the 
dollar  for  general  school  purposes ;  but  from  1890  to  1895 
said  diiStrict  levied,  in  addition  thereto,  some  years  two 
mills,  some  years  five  mills  and  some  years  seven  mills, 
which  were  included  in  the  general  levy  and  in  the  amount 
claimed  by  the  plaintiff.     Fifth,  that  the  city  council  of 
said  city,  from  1890  to  1896,  in  addition  to  the  ten  mills 
authorized  by  law,  levied  a  tax  of  one  mill  each  year  as 
a  library  tax  and  one-half  mill  for  park  and  lighting  pur- 
poses, which  items  were  included  in  the  amount  claimed 

by  the  plaintiff  and  were  illegal.    There  is  a  further  charge 
41 
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in  regard  to  a  four  and  one-half  mills  levy,  termed  a  judg- 
ment levy,  but  as  we  fail  to  find  any  evidence  in  regard 
thereto  in  the  record  it  may  pass  without  further  notice. 

■ 

The  court  found  as  follows: 

"Said  cause  having  been  duly  submitted  to  the  court, 
upon  the  pleadings  and  the  evidence,  and  the  court  having 
fully  considered  'the  same,  the  court  finds  concerning  the 
item  charged  against  the  defendant's  (R.  Jean  Moore's) 
property  for  library  fund,  the  court  concludes  that  the 
same  is  legal  and  valid. 

"That  so  much  of  the  hydrant  or  water  tax  as  exceeds 
five  mills  is  without  authority  and  void. 

"That  all  school  tax  over  and  above  the  amount  of 
twenty  mills  is  \\ithout  authority  and  void. 

"That  upon  the  issue  concerning  the  sidewalk  tax  the 
court  finds  that  said  sidewalk  was  laid  by  the  city  of 
Kearney  without  any  ordinance  or  resolution  of  the  coun- 
cil directing  the  same,  and  without  being  petitioned  by  the 
property  holders,  but  that  the  same  was  constructed  after 
notice  had  been  given  to  the  agent  of  defendant  to  buUd 
the  same  and  that  the  said  city  constructed  the  said  side- 
walk with  knowledge  and  consent  of  defendant's  agent 
and  remodeled  and  changed  the  same  after  it  had  been 
so  constructed  to  suit  his  requirements.  That  the  amount 
levied  against  said  lot  as  sidewalk  tax  is  only  the  amount 
which  said  sidewalk  cost  the  city,  and  the  defendant,  be- 
cause of  the  acts  of  her  agent  in  directing  the  manner  in 
which  said  sidewalk  should  be  constructed,  and  with  her 
knowledge  and  consent,  is  therefore  estopped  from  deny- 
ing the  validity  of  the  same. 

"The  court  further  concludes  that  any  excess  above  the 
fifteen  mills  for  county  purposes  is  void  but  that  the  in- 
sane levy  is  not  a  levy  for  county  purposes. 

"As  a  further  conclusion  the  court  finds  that  the  sales 
upon  which  the  certificates  in  suit  were  issued  were  made 
Avith  jurisdiction  and  with  authority;  and  that  the  fact 
that  there  was  an  excess  levy  under  said  sale  and  that 
part  of  said  tax  was  for  an  unauthorized  i)urpose  does  aot 
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render  the  sale  void  and  therefore  the  plaintiff  is  entitled 
to  recover  attorney's  fees  and  twenty  per  cent,  interest  on 
each  of  the  amounts  paid  by  plaintiff  from  the  dates  of 
payments  to  the  expiration  of  the  time  to  redeem  from 
said  sale. 

"The  court  further  finds  that  the  tax  certificates  and 
the  subsequent  taxes  paid  thereunder  as  set  forth  in  plain- 
tiff's petition  constitute  valid  tax  liens  on  the  following 
described  real  estate  situate  in  the  countv  of  Buffalo  and 
state  of  Nebraska,  to  w^it:  Lot  four  (4)  Moore  and  Jones 
Subdivision,  an  addition  to  the  city  of  Kearney  and  are 
paramount  and  superior  to  any  right,  title,  lien  or  interest 
in,  to,  or  against  the  same  of  any  of  the  defendants  in 
this  action.  "The  court  further  finds  that  the  time  to  re- 
deem from  said  sale  for  taxes  as  set  forth  in  plaintiff's 
petition  has  now  expired  and  that  the  plaintiff  caused  to 
be  served  upon  all  persons  entitled  to  notice  the  statutory 
notice  to  redeem  from  said  sales,  and  that  plaintiff  is  now 
entitled  to  a  decree  foreclosing  said  tax  liens  for  the 
amount  due  upon  the  same.  That  there  is  due  the  plain- 
tiff upon  the  certificates  and  subseiiuent  taxes  set  forth  in 
the  petition  the  sum  of  $353.70,  with  interest  at  tep  per 
cent,  from  this  date,  together  with  a  sum  equal  to  ten 
per  cent,  of  the  amount  due  the  plaintiff  as  attorney's 
fees." 

The  appellants  insist  that  the  conclusion  of  the  court, 
to  the  effect  that  they  are  estopped  to  deny  the  validity  of 
the  sidewalk  tax,  is  erroneous.  An  estoppel  by  conduct 
never  extends  beyond  the  reasonable  inferences  to  be 
drawn  from  such  conduct.  In  this  case,  the  appellants 
knew  the  walk  was  being  laid  by  the  city,  and  allowed  it 
to  be  laid  without  objections;  at  one  time  they  suggested 
that  it  was  too  level,  and  acting  on  this  suggestion,  the 
person  in  charge  of  the  work  raisinl  the  stringers  at  one 
side.  The  most  that  can  be  said  of  such  acts  is  that  thev 
%varrant  the  inference  that  the  appellants  were  willing 
that  the  walk  should  be  laid  bv  the  citv.  Had  thev  souffht 
to  enjoin  the  city  from  paying  the  cost  of  the  walk,  doubt- 
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less  their  conduct  would  have  operated  as  an  estoppel 
to  deny  the  authority  of  the  city  to  have  the  walk  laid. 
It  is  not,  however,  a  reasonable  inference  from  such  acts 
that  the  appellants  intended  or  expected  to  pay  the  whole 
of  the  expense  of  such  improvement,  nor  that  they  in- 
tended the  same  to  become  a  tax  lien  against  the  property. 
Strictly  speaking  the  law  does  not- make  the  cost  of  such 
improvement,  or  any  part  thereof,  a  tax  or  lien  against 
the  premises  but  merely  makes  it  the  basis  of  a  special  as- 
sessment. Subdivision  VII,  section  69,  article  1,  chapter 
14,  Compiled  Statutes.  In  other  words,  it  is  not  the  cost 
of  the  improvement  but  the  amount  specially  levied  in 
accordance  with  the  prqvisions  of  the  statute  just  cited 
that  becomes  a  lien  against  the  property.  The  record 
shows  that  not  a  single  step  was  taken  in  that  direction. 
No  attempt  to  levy  the  tax  was  ever  made  save  to  certify 
the  cost  of  the  improvement.  It  is  not  a  question  of  an 
invalid  levy  but  of  no  levy.  The  appellants  can  not  he 
estopped  to  deny  the  validty  of  a  so-called  tax  that  was 
never  levied. 

It  is  next  urged  that  the  conclusion  of  the  court  that  the 
plaintiff  was  entitled  to  interest  and  attorney  fees  on  the 
whole  amount  paid  by  her,  including  the  portion  of  the 
tax  found  to  be  illegal  and  void,  is  erroneous.  We  fully 
concur  in  this  view.  If  the  plaintiff  were  not  entitled 
to  recover  the  full  amount  of  the  principal  sum  paid  by 
her,  we  are  unable  to  understand  how  she  w^ould  be  en- 
titled to  recover  interest  and  attorney's  fees  on  the  whole 
of  such  sum. 

The  appellants  contend  that  a  part  of  the  taxes  for 
which  the  sales  were  made,  having  been  found  illegal,  the 
sales  for  that  reason  are  void.  The  authorities  appear  to 
be  to  the  effect  that,  in  the  absence  of  a  curative  statute, 
a  sale  of  land  for  taxes,  a  part  of  which  taxes  is  illegal, 
is  void.  MrCann  v.  Merriam,  11  Neb.,  241;  Coir II  r. 
Young,  11  Neb.,  510;  Kimball  t\  Ballard,  88  Am.  Dec. 
[Wis.],  705,  and  cases  cited.  But  all  the  cases  which  we 
have  examined,  supporting  this  proposition,  are  based  on 
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the  theory  that  a  valid  tax  sale  followed  by  a  valid  tax 
deed  operates  to  divest  the  owner  of  the  title  and  to  vest 
it  in  the  purchaser  at  the  tax  sale.    In  this  state,  owing 
to  the  omission  of  the  legislature  to  provide  for  a  seal  for 
the  county  treasurer,  a  tax  sale  only  operates  as  an  assign- 
ment of  the  lien  of  the  public  to  the  purchaser  at  a  tax  sale. 
Such  sale,  therefore,  creates  nO'  new  lien  and  divests  the 
owner  of  the  property  of  no  title.    We  think  a  different 
rule  should  apply  under  such  circumstances  and  that  the 
sale  should  be  held  valid  to  the  extent  of  the  legal  taxes 
for  which  it  was  sold.    The  appellants  would  appear  to 
concede  the  validity  of  the  sale  to  the  extent  that  the  lien 
of  the  public  for  legal  taxes  was  thereby  assigned  to  the 
purchaser  but  insist  that  such  purchaser  is  not  entitled 
to  the  increased  rate  of  interest  and  other  items  allowable 
by  statute  after  a  valid  sale.    We  do  not  concur  in  that 
view.     The  public  had  a  valid  lien  to  the  extent  of  the 
legal  taxes.    The  object  of  the  increased  rate  of  interest, 
and  other  items  chargeable  against  the  property  after  a 
sale,  is  to  induce  private  persons  to  invest  in  such  liens, 
thereby  assisting  the  state  in  the  collection  of  its  revenues. 
That  the  public  pretends  to  assign  a  lien  for  a  greater 
amount  than  what  is  actually  due,  in  itself  works  no  hard- 
ship on  the  owner  of  the  property  and  we  can  see  no  good 
reason  for  holding  that  it  should  appear  to  deprive  the 
purchaser  of  the  advantages  which  the  state  held  out  to 
him  as  an  inducement  to  the  venture.    We  have  not  over- 
looked the  case  of  Grant  v.  Bartholomew,  57  Neb.,  673, 
wlierein  it  was  held,  that  a  purchaser  claiming  unde:*  a 
void  sale  could  not  recover  the  rate  of  interest  that  the 
taxes  were  drawing  at  the  time  he  paid  them,  but  in  that 
case  the  sale  was  held  void  on  jurisdictional  grounds ;  and 
for  that  reason  the  case,  we  think,  has  no  application  to 
the  one  at  bar. 

The  appellants  insist  that  the  second  sale  is  void,  be- 
cause the  purchaser  did  not  discharge  the  prior  taxes 
delinquent  at  the  time  the  sale  was  made.  In  support  of 
this   contention  she  cites  Grant  v.  Bartholomew,  supra. 
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The  distinction  between  that  case  and  the  present  is, 
that  in  the  former  there  were  delinquent  taxes  against 
the  premises  at  the  time  the  sale  was  made,  which  were 
not  paid  by  the  purchaser.  In  the  present  case  there  were 
no  such  taxes  because,  up  to  the  time  of  the  levy  for  the 
taxes  for  which  the  second  sale  was  made,  the  prior  taxes 
had  been  paid  by  the  purchaser  at  the  first  sale.  The  sec- 
ond purchaser  was  not  required  to  redeem  from  the  first 
sale,  nor  to  pay  the  taxes  levied  subsequent  to  such  sale 
which  had  been  paid  by  the  former  purchaser. 

It  is  almost,  if  not  wholly,  impossible  to  determine  from 
the  record  the  amount  that  should  be  deducted  from  the 
amount  found  due  the  plaintiff  by  the  district  court,  in 
order  to  conform  such  amount  to  this  opinion.  The  tax 
for  sidewalk  purposes,  with  whatever  interest  and  att^r 
ney  fees  were  allowed  thereon,  as  well  as  the  interest  and 
attorney  fees  allowed  by  the  court  on  such  taxes  as  were 
found  to  be  illegal,  should  be  deducted. 

We  therefore  recommend  that  the  decree  of  the  district 
court  be  reversed,  and  the  cause  remanded  with  directions 
to  ascertain  and  deduct  such  amount,  and  render  a  decree 
for  the  plaintiff  accordingly. 

Ames  and  Duffib,  CO.,  concur. 

The  decree  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  ascertain  the  amount 
to  be  deducted  in  accordance  with  the  foregoing  opinion 
and  to  enter  a  decree  accordingly  in  favor  of  the  plaintiff. 

Beverssd  with  directions. 
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GusTAVA  M.  Bowman  et  al.  v.  Bellows  Falls  Savings 

Institution  et  al. 

Filed  Novembsb  6, 1902.    No.  11,087. 
Commissioner's  opinion.    Department  No.  2. 

1.  Kortgages:    Foreclosube:    (^onfibatation :   Objections:  Affiialtits: 

Value.  Affidavits  filed  for  the  purpose  of  opposing  the  confirma- 
tion of  a  Judicial  sale  of  real  estate,  on  the  ground  that  the  prop- 
erty was  appraised  too  low,  should  show  upon  their  face  that 
the  persons  making  them  were  qualified  to  give  competent  evi- 
dence as  to  the  value  of  the  real  estate  In  question. 

2.  Appeal  and  Error:    Evidence,  Conflicting:    Value.   The  finding  of 

the  trial  court,  upon  the  question  of  the  value  of  such  real  estate 
based  upon  conflicting  evidence,  will  not  be  set  aside  unless  we 
can  say,  from  an  examination  of  the  record^  that  it  is  clearly 
wrong. 

Error  from  the  district  court  for  Douglas  coui/.(ry. 
Tried  below  before  Fawcett,  J.    Affirmed. 

A.  N.  Ferguson,  for  plaintiffs  in  error. 

Oeo.  A.  Day,  contra. 

Barnes,  C. 

This  case  came  here  on  an  appeal,  but  was  aft/.*/ ward 
changed  to  proceedings  in  error,  from  an  order  of  tbo  dis- 
trict court  for  Douglas  county  confirming  the  sale  of  cer- 
tain real  estate,  made  by  the  sheriff  of  that  county,  upon 
a  decree  of  foreclosure.  We  have  examined  the  record  and 
find  that  the  sale  and  proceedings  were  conducted  strictly 
in  accordance  with  the  statutory  provisions  in  such  cases. 
The  plaintiffs  in  error  objected  to  the  confirmation  of  the 
sale  on  the  ground  that  the  apyraised  value  of  the  property 
was  put  at  a  figure  so  far  below  the  real  value  thereof  as 
to  amount  to  constructive  fraud.  In  support  of  their  ob- 
jection there  were  eleven  affidavits  filed,  which  we  find 
in  the  record  and  bill  of  exceptions.  These  affidavits  were 
all  alike,  with  the  single  exception  of  the  va/vj'  of  the  real 
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estate  placed  therein.  The  value  as  disclosed  by  these 
affidavits  ranges  from  $7,800  to  18,300.  None  of  the  per- 
sons who  signed  these  affidavits  were  engaged  in  the  real 
estate  business  and  not  a  single  one  of  them,  by  his  affi- 
davit, qualified  himself  to  testify  as  to  the  value  of 
the  property  in  question.  Opposed  to  this  evidence  the 
defendants  in  error  filed  the  affidavits  of  eight  persons, 
who  fixed  the  value  at  a  figure  ranging  from  f4,000  to 
$5,000.  Each  of  the  persons  who  signed  these  affidavits 
testified  that  he  had  lived  in  the  city  of  Omaha  for  a  num- 
ber of  years  and  had  been  engaged  in  the  real  estate  busi- 
ness in  said  city  for  many  years  prior  to  the  signing  of  his 
affidavit,  and  was  engaged  in  said  business  at  that  time. 
Nearly  all  these  persons  had  made  a  personal  examina- 
tion of  the  property  and  knew  the  value  of  it,  and  one  or 
two  of  them  described  the  property  and  the  improvements 
thereon  minutely.  The  trial  judge,  upon  consideration  of 
this  evidence,  without  doubt,  concluded  that  the  prepon- 
derance of  the  competent  testimony  established  the  fact 
that  the  real  estate  was  appraised  at  its  full  market  vahie, 
it  having  been  valued  at  the  sum  of  $6,000.  It  is  the  set- 
tled law  of  this  state  that  where  the  findings  of  the  trial 
court  are  based  upon  conflicting  evidence  this  court  will 
not  disturb  such  findings  unless  they  are  clearly  wrong. 
This  we  are  unable  to  say  upon  a  consideration  of  the 
record.  There  is  no  reason  why  we  should  substitute  our 
judgment  for  the  judgment  of  the  district  court. 

The  foregoing  being  the  only  ground  of  objection  urged 
and  the  only  reason  assigned  why  the  judgment  and  order 
of  the  district  court  should  be  set  aside,  we  recommend 
that  the  order  confirming  the  sale  of  the  real  estate  herein 
be  affirmed. 

Oldham  and  Pound,  CO.)  concur. 
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Louis  F.  Powers,  appellee,  v.  The  County  of  Gage,  in 
THE  State  of  Nebraska,  et  al.,  appellants. 

Filed  Novembeb  6, 1902.    Na  11,505. 
Commissioner's  opinion.    Department  No.  3. 
Taxation:    Special  Assessments:   Notice:    Equalization. 

Appeal  from  the  district  court  for  Gage  county.  Tried 
below  before  Letton,  J.    Affirmed. 

Alhertus  H.  Kidd  and  L.  M.  Pemherton,  for  appellants. 

Geo.  A.  Murphy,  William  C.  Dorsey  and  Orlando  SwaiUy 
contra. 

DUFPIB^  0. 

This  is  a  companion  case  to  Cook  v.  Gage  County^  65 
Neb.,  611,  91  N.  W.  Rep.,  559,  and  the  published  notices 
of  the  sitting  of  the  city  council  as  a  board  of  equalization 
are  of  the  same  general  character  as  those  referred  to 
in  that  case.  Because  of  the  insuflSciency  of  these  notices, 
the  decree  of  the  district  court  in  this  case  should  be 
affirmed. 

Albert  and  Ames,  CO.,  concur. 

Affirmed. 


M.  C.  AND  E.  G.  Vroom,  appellees,  v.  Walter  J.  Lewis 
ET  al..  Impleaded  with  Charles  E.  Miller,  ap- 
pellant. 

FiLSD  Novembeb  6,  1902.    No.  11,623. 

Commissioner's  opinion.    Department  No.  3. 

and  Xrror:  Mobtoaoes:  Confibm  ation  :  Recobd.  Record  ex- 
amined, and  held  to  present  no  valid  objections  to  an  order  con- 
firming a  sale  of  real  estate. 
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Appeal  from  the  district  court  for  DouglaB  county. 
Tried  below  before  Fawcbtt,  J.    Affirmed. 

G.  W.  De  Lamatrey  for  appellanC. 

J?,  F.  Thomas,  contra. 

DUPFIB,  O. 

This  is  an  appeal  from  an  order  confirming  a  sale  of  real 
estate  made  by  the  sheriff  of  Douglas  county  under  a  de- 
cree of  foreclosure  It  appears  from  the  record  that  the 
property  was  twice  offered  for  sale,  once  on  the  21st  day 
of  November,  1899,  and  again  on  January  2,  1900.  The 
sheriff's  return,  indorsed  on  the  order  of  sale,  recites  that 
when  first  offered  the  property  was  struck  off  to  one  F. 
Q.  ^Miller  for  the  sum  of  one  thousand  dollars,  but  that 
"the  amount  of  said  bid  not  being  forthcoming  from  the 
said  P.  G.  Miller,  or  any  one  for  her,  I  declared  no  sale 
and  thereupon  on  the  29th  day  of  November,  1899, 1  caused 
a  second  notice  to  be  published  in  the  Omaha  Weekly  Bee 
*  *  *  that  I  would  offer  said  land  for  sale  at  the  east 
front  door  of  the  court  house  in  the  city  of  Omaha,  Doug- 
las county,  Nebraska,  *  *  *  on  the  2d  day  of  Jan- 
uary, 1900,  at  10  o'clock  A.  M.,"  etc. 

On  December  30,  1899,  and  while  the  property  was 
being  advertised  the  second  time,  F.  G.  Miller  and  Charles 
E.  Miller  filed  a  motion  asking  the  court  to  make  an  order 
directing  the  sheriff  to  accept  the  bid  of  one  thousand  dol- 
lars made  at  the  first  sale  by  F.  G.  Miller,  and  to  make 
a  return  of  the  sale  accordingly,  and  for  such  further 
orders  as  might  be  necessary  to  complete  the  sale. 
Whether  this  motion  was  ever  called  to  the  attention  of 
the  court  does  not  appear,  but  certain  it  is  that  the  record 
fails  to  show  that  the  motion  was  ever  acted  upon  by  the 
court,  and  F.  G.  Miller  not  being  a  party  to  this  appeal, 
we  must  presume  that  she  has  abandoned  any  claim  that 
she  ever  asserted  under  her  bid. 

February  15, 1900,  the  defendants  filed  objections  to  the 
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confirmation  of  the  sale  made  January  2  of  that  year, 
which,  with  additional  objections  filed  on  the  23d  of  Feb- 
ruary, were  heard  and  overruled  on  March  17.  The  ob- 
jections urged  against  the  sale  present  no  questions  which 
have  not  been  before  this  court  on  numerous  occasions  and 
held  to  be  insufficient,  with  the  exception  of  the  fifth, 
which  sets  out  the  bid  of  P.  G.  Miller  made  at  the  time 
the  property  was  first  oflFered.  As  the  property  brought 
f200  more  at  the  second  sale  than  was  offered  at  the  first, 
we  discover  no  reason  which  the  defendants  can  have  for 
complaining  that  a  second  sale  was  made  or  that  the  bid 
made  at  the  first  sale  was  not  accepted. 

We  recommend  the  affirmance  of  the  order  appealed 
from. 

Ames  and  Albert,  CO.,  concur. 

ArFIBMBD. 


AiiONzo  Haight  v.  Maey  E.  Hates  bt  al. 

Filed  November  6, 1902.    No.  11,632. 
Commissioner's  opinion.    Department  No.  1. 

1.  Judicial  Sale:    Probate:    Time  for  Hearing  Application  to  Sell: 

Jurisdiction  :  Collateral  Attack.  Setting  the  day  of  hearing  on 
an  administratrix's  application  for  a  license  to  sell  real  estate  at 
a  date  four  days  short  of  the  required  six  weeks,  is  an  irregularity 
only  and  does  not  prevent  jurisdiction  attaching  to  order  the 
sale  nor  authorize  a  collateral  attack  on  the  sale  and  proceed- 
ings. 

2.  Judicial  Sale:    Probate:  Collateral  Attack:  Filing  Claims.    Juris- 

diction having  attached,  the  fact  that  no  claims  were  ever  filed 
or  allowed  against  the  decedent's  estate  cannot  be  advanced  in  a 
collateral  proceeding  to  show  the  sale  was  void. 

Ekror  from  the  district  court  for  Platte  county.    Tried 
below  before  Hollenbeck,  J.    Reversed  tcith  directions. 

Reeder  d  Albert^  for  plaintiff  in  error. 

W.  M.  Cornelius  and  B.  P.  Duffy,  contra. 
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Day,  C. 

This  case  comes  on  error  upon  the  pleadings  and  find- 
ings of  fact  in  the  trial  court.  Two  questions  at  most  are 
presented.  First,  does  the  fact  that  the  district  court  for 
Platte  county,  on  September  20,  1881,  set  for  hearing  on 
October  29, 1881,  four  days  less  than  six  weeks,  the  appli- 
cation of  an  administratrix  for  an  order  to  sell  real  estate 
to  pay  debts,  prevent  any  jurisdiction  attaching?  Second, 
can  the  fact  that  no  claims  were  filed  or  allowed  against 
the  decedent  owner's  estate  be  availed  of  in  this  action 
to  set  aside  the  title  of  the  grantee  of  the  purchaser  at 
the  sale  ordered  at  this  premature  hearing? 

This  action  is  a  bill  quia  timet  brought  by  plaintiffs 
below,  defendants  in  error  here,  to  clear  up  title  and  re- 
cover possession  of  two  eighty-acre  tracts  of  land  which 
were  at  diflFerent  times  attempted  to  be  sold  by  plaintiffs' 
mother  as  administratrix  of  their  father.  As  to  one  of  the 
tracts  the  trial  court  found  that,  six  weeks  not  interven- 
ing between  the  date  of  the  order  to  show  cause  and  the 
time  set  for  hearing,  the  whole  proceeding  was  void  for 
want  of  jurisdiction  and  allowed  plaintiffs,  who  had  begun 
their  action  within  five  years  after  reaching  their  major- 
ity, to  recover. 

The  plaintiffs  do  not  seriously  contend  that  the  fact 
that  no  claims  against  the  father's  estate  were  ever  allowed 
would  affect  the  jurisdiction  of  the  court,  and  practically 
the  sole  question  as  to  a  recovery  by  plaintiffs  is  whether 
or  not  the  failure  to  comply  with  the  statute  putting  off 
the  hearing  until  at  least  six  weeks  after  the  application 
prevented  the  court's  getting  jurisdiction.  It  seems  to 
be  conceded  that  if  the  court  had  jurisdiction,  the  curative 
statute,  section  119,  chapter  23,  Compiled  Statutes,  makes 
the  sale  good.  This  defect  does  not  come  within  any  of 
the  five  categories  of  things  whose  non-observance  is  fatal, 
unless  it  is  the  first:  "That  the  executor,  administrator 
or  guardian  was  licensed  to  make  the  sale  by  the  district 
court  having  competent  jurisdiction," 
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The  precise  meaning  of  the  phrase,  "th^  district  court 
having  competent  jurisdiction,"  seems  to  be  somewhat  un- 
certain. Hubermann  v.  Evans,  46  Neb.,  at  page  793,  holds 
that  the  almost  identical  phraseology  of  section  64  of  the 
same  act  means  simplj  the  proper  district  court,  the  one 
having  jurisdiction  as  to  that  estate,  that  is,  the  one  in 
the  county  where  the  letters  of  administration  were 
granted.  On  the  contrary^  in  Wells  v.  Steckelberg,  50 
Neb.,  670,  it  is  held  that  the  proper  district  court  had  no 
jurisdiction  to  authorize  a  father  who  had  never  been  ap- 
pointed guardian  to  sell  any  land.  The  last  decision,  how- 
ever, is  entirely  in  harmony  with  the  holding  of  this  court 
that  the  proceeding  is  one  in  rem.  Huhcrmann  v.  Evans, 
supra;  McClay  v.  Foxworthy,  18  Neb.,  at  page  298; 
Schrocder  v,  Wilcox,  39  Neb.,  136.  In  the  last  case  the 
jurisdiction  to  sell,  in  order  to  pay  debts,  four  acres  of  the 
land  involved  was  challenged  on  the  ground  that  the  notice 
of  the  petition  to  sell  was  ordered  to  be  made  in  the 
Nebraska  Watchman  and  the  record  showed  a  publication 
in  the  Omaha  Republican.  The  evidence  tended  to  show, 
however,  a  proper  publication ;  but  this  court  says,  in  the 
first  point  of  the  syllabus,  that,  on  presentation  of  a  peti- 
tion and  the  publication  of  the  notice,  jurisdiction  was 
acquired  which  was  not  subject  to  collateral  attack.  In 
the  body  of  the  opinion  the  proceedings  are  characterized 
as  in-  rem,  and,  jurisdiction  having  vested,  no  collateral 
attack  on  account  of  mere  irregularities  in  the  proceed- 
ings leading  up  to  the  sale  can  be  tolerated. 

In  the  present  case  no  question  is  raised  as  to  the  peti- 
tion or  as  to  the  Sufficient  publication  of  notice,  but  the 
jurisdiction  is  questioned  simply  because  of  the  time  be- 
fore the  hearing  being  four  days  short  of  the  required  six 
weeks,  and  of  there  being  no  debts.  The  latter  objection 
is  evidently  disjwsed  of  by  the  authority  of  Hchroedcr  v, 
Wilcox,  supra.  It  would  seem  that  the  other  objection  is 
also. 

It  is  true  that  the  time  within  which  the  hearing  could 
lawfully  be  had  is  not  less  than  six  weeks.    It  is  also  true 
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that  the  duty  of  fixing  such  time  within  the  statutory 
limits  is  committed  to  the  court.  Its  failure  to  observe 
the  statutory  limits  would  seem  to  be  an  irregularity  such 
as  is  referred  to  in  section  119,  and  not  a  jurisdictional 
matter.  It  is  hard  to  see  how  fixing  the  right  time  for 
hearing  is  any  more  a  jurisdictional  matter  in  case  of  an 
application  to  sell  real  estate  than  in  an  ordinary  action 
in  personanVy  or  even  so  much  so.  Yet  we  find  in  Ley  v. 
Pilger,  59  Neb.,  561,  that  an  erroneous  return  day  on  a 
summons  is  "irregular  but  not  void."  A  county  court 
made  a  summons,  issued  nine  days  before  the  first  Monday 
of  the  following  month,  returnable  then,  though  by  stat- 
ute it  should  have  been  a  month  later.  It  was  held  that  de- 
fendant, not  appearing  to  quash  the  summons,  could*  not 
collaterally  attack  the  judgment.  If  a  shortened  time 
before  hearing  does  not  prevent  jurisdiction  in  per- 
aonam,  notwithstanding  the  violation  of  the  statute,  it 
would  seem  clear  that  it  can  not  do  so  in  a  proceeding 
in  rem  where  a  proper  petition  has  been  filed  in  the  proper 
court  by  the  right  party.  Plaiutiflfs  cite  cases  from  New 
York  atfd  California  holding  that  setting  the  hearing  day 
prematurely  avoids  all  proceedings  to  sell  lands  for  the 
payment  of  debts.  Their  citations,  however,  prove  too 
much.  The  decisions  are  on  the  ground  that  the  statute 
must  be  strictly  followed.  Our  own  statute,  as  above  in- 
dicated, expressly  provides  that  irregularities  shall  not 
avoid  a  sale.  This  statute  has  been,  as  we  have  seen, 
upheld  by  this  court.  If  the  mere  failure  by  four  days 
to  set  the  hearing  far  enough  in  the  future  is  not  an  irrei;- 
ularity,  what  would  be? 

As  the  main  contention  of  plaintiff  in  error  should  be, 
in  our  opinion,  upheld,  it  is  not  necessary  to  say  anything 
about  the  quitclaim  deed  in^^de  by  the  widow.  It  was 
made  before  she  was  authorized  to  sell  any  lands,  and 
conveyed  nothing  in  any  event  that  was  the  proi)erty  of 
plaintiffs. 

It  is  recommended  that  that  portion  of  the  decree  m 
favor  of  the  plaintiflfs  be  reversed,  and  the  cause  remanJtHi 
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with  directions  to  dismiss  plaintiffs'  cause  of  action  and  to 
enter  a  decree  in  favor  of  defendant  and  quieting  and 
confirming  his  title  to  the  premises  as  prayed  in  his  cross- 
petition. 

Hastings  and  Kibkpatrick,  CO.,  concur. 

That  portion  of  the  decree  in  favor  of  the  plaintiffs  is 
reversed,  and  the  cause  remanded  with  directions  to  dis- 
miss plaintiffs'  cause  of  action  and  to  enter  a  decree  in 
favor  of  defendant,  quieting  and  confirming  his  title  to  the 
premises  as  prayed  in  his  cross-petition. 

Reversed  with  directions. 


Nebraska  Loan  &  Trust  Company,  appellee,  v.  Jacob 
Winklemann  bt  al..  Impleaded  with  Henry  O 
Martz,  appellant. 

Filed  November  6, 1902.    No.  11,648. 
Commissioner's  opinion.    Department  No.  3. 
ICortgag^:   Foreclosube. 

Appeal  from  the  district  court  for  Sherman  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

R.  J.  Nightingale y  for  appellant. 

H.  M.  Mathew,  contra. 

Dufpie,  0. 

This  is  an  appeal  from  an  order  confirming  a  sale  of  real 
estate  made  on  a  decree  of  foreclosure.  The  record  pre- 
sents no  questions  that  have  not  heretofore  been  passed 
upon  by  this  court.  We  therefore  recommend  the  affirm- 
ance of  the  decree. 

Ames  and  Albert,  CC,  concur. 

Affirmed. 
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The  Columbus  State  Bank  v.  David  H.  Carrig. 

Filed  November  6,  1902.    No.  11,677. 
Commissioner's  opinion.    Department  No.  3. 

1.  Estoppel:   When  Ofebates.  The  silence  of  one  party  does  not  operate 

as  an  estoppel  in  favor  of  another,  unless  it  appear  that  such 
other  party  has  been  induced  thereby  to  change  his  position  to 
his  injury. 

2.  Payment:   Qxtestion  Dobs  Not  Arise.    On  the  facts  stated,  held  that 

the  question  of  the  voluntary  payment  by  one  party  of  the  debt 
of  another  does  not  arise. 

3.  Trial:   Directing  Verdict:    Instructions.  When  the  undisputed  facts 

ent'  e  the  successful  party  to  the  direction  of  a  verdict,  error  In 
the  riving  or  refusing  to  give  certain  instructions,  is  error  without 
prej.ulce  as  to  the  other  party. 

Error  from  the  district  court  for  Platte  county.  Tried 
below  before  Grimison,  J.    Afjlmied. 

Whitmoycr  d  Oondringy  for  plaintiff  in  error. 

McAllister  &  Co)mcliuSy  contra. 

Ames,  0. 

This  is  an  action  for  money  had  and  received,  brought 
by  David  Carrig  against  the  Columbus  State  Bank.  There 
was  a  verdict  and  judgment  for  the  plaintiff ;  the  defend- 
ant brings  error. 

The  following  facts  are  conclusively  established  by  the 
evidence :  The  father  of  the  plaintiff  was  the  owner  of  cer- 
tain cattle  on  which  he  had  given  a  mortgage  to  secure 
certain  indebtedness  which  he  owed  the  defendant.  It 
was  agreed  between  the  defendant  and  the  mortgagor  that 
the  latter  might  ship  the  cattle  to  market  and  dispose  of 
them ;  they  were  to  be  shipped  in  the  name  of  the  defend- 
ant and  the  proceeds  remitted  to  the  bank  to  apply  on  the 
mortgage  debt.  Without  the  knowledge  of  the  defendant, 
the  mortgagor  and  the  plaintiff  arranged  between  them- 
selves that  five  head  of  cattle,  belonging  to  the  latter, 
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should  be  shipped  with  those  of  the  mortgagor  in  order  to 
make  two  car-loads.  In  pursuance  of  these  two  arrange- 
ments, the  cattle,  including  those  of  the  plaintiff,  were 
shipped  to  market  and  sold  about  March  17,  1896.  They 
could  not  be  separately  consigned,  and,  with  the  consent 
and  under  the  direction  of  the  plaintiff,  they  were  all 
shipped  in  the  name  of  the  defendant.  After  they  had 
been  sold,  and  before  the  proceeds  were  remitted  to  the 
defendant,  the  plaintiff  informed  the  purchaser  that  the 
five  head  belonged  to  him  and  asked  that  payment  there- 
for be  made  to  him.  The  purchaser  refused,  but,  at  the 
request  of  the  plaintiff,  informed  the  defendant  over  the 
telephone  of  plaintiff's  claim  and  request.  The  defend- 
ant refused  to  permit  payment  to  the  plaintiff  for  the 
five  head  and  directed  the  purchaser  to  inform  him  that 
if  he  had  any  claim  to  present  it  to  defendant  bank ;  where- 
apon  the  purchaser  remitted  the  proceeds  of  the  entire 
shipment  to  the  defendant.  Within  two  or  three  days 
thereafter  the  mortgagor  called  on  the  defendant,  had  a 
settlement  with  it  wherein  he  was  credited  with  the  whole 
of  said  proceeds  and  certain  evidences  of  indebtedness 
surrendered  to  him.  The  mortgagor  died  insolvent  about 
three  years  after  the  settlement.  The  plaintiff  made  no 
further  claim  or  demand  for  the  proceeds  of  the  five  head 
of  cattle  until  after  the  death  of  the  mortgagor.  The  pro- 
ceeds of  the  sale  of  the  five  head  were  $185.99. 

It  is  strenuously  insisted  that  the  plaintiff,  by  his  silence 
for  more  than  three  years,  was  estopped  to  claim  the 
proceeds  of  the  five  head  of  cattle.  There  is  an  elementary 
principle  of  the  law  of  estoppel  which  is  peculiarly  appli- 
cable to  this  case ;  it  is  thus  stated  in  1  Herman,  Estoppel 
and  Res  Judicata,  section  7 :  "Nobody  ought  to  be  estopped 
from  averring  the  truth  or  asserting  a  just  demand,  unless 
by  his  acts,  or  words,  or  neglect,  his  now  averring  the 
truth  or  asserting  the  demand  would  work  some  wrong 
to  some  other  person  who  has  been  induced  to  do  some- 
thing, or  abstain  from  doing  something  by  reason  of  what 
he  had  said  or  dor.o.  or  omitted  to  say  or  do."    In  recogni- 
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tion  of  this  pripciple,  this  court  has  said :  "To  create  an 
estoppel  in  pais  the  party,- in  whose  favor  the  estoppel 
operates,  must  have  altered  his  position  in  reliance  upon 
the  words  or  conduct  of  the  party  estopped."  Lingonnei' 
V.  Ambler^  44  Neb.,  316.  In  this  ca.se,  before  the  defendant 
received  the  money  in  question  it  was  notified  of  plaintiff's 
claim.  Within  two  days  from  the  Receipt  of  such  notice 
it  settled  with  the  mortgagor,  applied  the  money  on  his 
indebtedness  and  surrendered  to  him  the  said  evidences 
of  indebtedness.  It  can  not  be  claimed  that  it  was  induced 
to  make  such  settlement  by  any  act  or  omission  of  the 
plaintiff.  There  is  nothing  in  the  record  to  show  that  the 
silence  of  the  defendant,  from  that  time  on,  induced  it 
to  change  its  position  in  the  slightest  degree.  It  is  true, 
it  appears  that  the  mortgagor  died  during  such  silence 
and  that  his  estate  was  insolvent.  But  for  aught  that 
appears  in  the  record,  he  was  insolvent  at  the  time  of  the 
settlement.  But  we  do  not  consider  that  fact  material. 
The  defendant  had  notice  of  plaintiflf's  claim.  In  its  set- 
tlement with  the  mortgagor,  within  two  days  from  the 
receipt  of  such  notice,  it  ignored  such  claim  and  took  no 
steps  to  protect  itself.  It  is  in  no  position  now  to  invoke 
the  harsh  rule  of  estoppel  to  avoid  the  result  of  its  own 
rashness  and  precipitation. 

Error  is  assigned  on  certain  instructions  given  by  the 
court,  and  on  the  admission  of  certain  evidence ;  but  on  the 
facts  conclusively  established  by  competent  evidence,  it 
had  been  proper  for  the  court  to  direct  a  verdict  for  the 
plaintiflf.  That  being  true,  such  errors,  if  any  there  be, 
are  errors  without  prejudice. 

Instructions  were  tendered  by  the  defendant  covering 
the  theory  that  the  plaintiff  was  in  the  position  of  an 
intermeddler  who  had  voluntarily  discharged  the  debt  of 
another.  There  is  nothing  in  the  record  to  support  such 
theory.  The  shipment  of  the  cattle  in  the  name  of  the 
defendant  was  merely  a  matter  of  convenience.  There 
w^as  no  intention  that  the  proceeds  should  be  applied  in  the 
manner  they  were;  they  were  thus  applied  over  the  pro- 
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tost  of  the  plaintiff.  It  would  be  an  abuse  of  language 
to  call  such  a  transaction  a  voluntary  payment.  There  is 
nothing  in  the  record  from  which  it  can  be  inferred  that 
by  giving  the  plaintiff  the  proceeds  of  his  battle  the  de- 
fendant will  be  in  any  worse  plight  than  it  would  have 
been  had  the  plaintiff  not  thus  shipped  his  cattle,  nor  that 
it  will  part  with  anything  that  justly  belongs  to  it. 

It  is  next  urged  that  the  verdict  is  excessive.  The  plain- 
tiff was  entitled  to  a  verdict  for  the  amount  of  the  pro- 
ceeds of  the  sale,  with  seven  per  cent,  interest  thereon 
from  the  receipt  thereof  by  the  defendant.  The  money 
was  received  by  the  defendant  not  later  than  March  20, 
1896.  The  verdict  was  rendered  February  28,  1900,  and 
was  for  f237.45.  A  computation  will  disclose  that  it  is 
not  excessive. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Albert^  C,  concurs. 

Affirmed. 


Charles  P.  Kellogg  &  Company  v.  Rynard  E.  W. 

Spargur. 

Fixed  Novbmbeb  6,  1902.    No.  11,720. 
Commissioner'^  opinion.    Department  No.  1. 

1.  Appeal  and  Error:    Judgments:    Vacation  by  Motion  and  Suit  in 

Equttt:  Estoppel.  Where  a  party  institutes  a  suit  in  equity  to 
vacate  a  judgment  at  law,  and  from  a  decree  rendered  modifying 
such  judgment  he  prosecutes  no  appeal,  he  will  be  barred  from 
further  prosecuting  error  from  an  adverse  ruling  on  a  motion 
which  he  had  previously  made  to  vacate  the  same  judgment. 

2.  Judgments:    Vacation  by  Pabtnebship:    Judgment  Against  Mem- 

BBB8.  Where  a  judgment  at  law  is  made  to  run  against  the  indi- 
viduals composing  a  partnership,  a  motion  by  the  partnership  to 
vacate  such  judgment  is  properly  overruled. 

Error  from  the  distriet  court  for  Dawes  county.    Tried 
below  before  Westover,  J.    Proceeding  in  error  dismissed. 
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Montgomery  &  Hall,  for  plaintifif  in  error. 
Hallcck  F.  Rose  and  AUeii  O.  Fisher,  contra. 

KiRKPATRICK,  C. 

Tliis  is  an  error  proceeding  broujjht  by  Charles  P.  Kel- 
loja;g  &  Co.  against  Rynard  E.  W.  Spargur  to  reverse  a 
judgment  of  the  district  court  for  Dawes  county  over- 
ruling a  motion  to  vacate  and  set  aside  for  fraud  and 
irregularity  a  judgment  at  law  entered  against  Charles 
P.  Kellogg  and  others,  partners  composing  the  firm  of 
Charles  P.  Kellogg  &  Co.,  plaintiff  in  error,  and  in  favor 
of  defendant  in  error  in  the  sum  of  |8,735.75.  This  is  the 
same  judgment  involved  in  Spa7'gur  v,  Prentl'iSj  66  Xeb., 
232,  92  N.  W.  Rep.,  300,  which  was  submitted  with  this 
cause.  The  matters  leading  up  to  the  recovery  of  the 
judgment  at  law  are  stated  at  some  length  in  the  opinion 
in  that  case,  making  a  statement  thereof  herein  unneces- 
sary except  so  far  as  necessary  to  an  understanding  of 
the  question  involved. 

The  record  discloses  that  on  the  18th  day  of  September, 
1899,  Charles  P.  Kellogg  &  Co.  filed  in  the  district  court 
for  Dawes  county  an  amended  motion  to  set  aside  a  judg- 
ment at  law  entered  in  that  court  on  the  20th  dav  of  July, 
1898,  in  favor  of  the  defendant  R.  E.  W.  Spargur,  and 
against  William  H.  Kellogg,  John  H.  Prentiss,  George 
Eckart,  George    Sharp,  William    D.  Sfann,  William  C. 
Warner,  Dwight  C.  Ilerrick  and  James  Miller,  partners 
doing  business  under  the  firm  name  and  style  of  Charles 
P.  Kellogg  &  Co.,  in  the  sum  of  ?8,735.75,  because  of  irre«:- 
ularity  in  obtaining  such  judgment  in  certain  particulars 
which  were  set  out  in  the  motion.    On  November  9,  1899, 
the  district  court  for  Dawes  county  overruled  this  motion, 
and  this  action  of  the  trial  court  is  sought  to  be  reversed 
in  this  proceeding.     It  further  appears  that  on  the  20th 
day  of  September,  1899,  the  individuals  above  named,  con- 
stituting the  firm  of  Charles  P.  Kellogg  &  Co.,  commenced 


Vol.  3]  SEPTEMBER  TERM,  1902.  597 

Kellogg  &  Co.  V.  Spargur. 

a  suit  in  equity  in  the  district  court  for  Dawes  county 
to  vacate  and  set  aside  the  same  judgment  which  was 
sought  to  be  vacated  by  the  motion  above  referred  to, 
and  upon  substantially  the  same  grounds  therein  set  out. 
On  March  1,  1900,  a  decree  was  entered  in  the  equity  pro- 
ceeding reducing  the  judgment  which  Spargur  had  ob- 
tained from  18,735.75  to  $1,000.  From  that  decree 
William  H.  Kellogg  and  others  failed  to  prosecute  appeal 
or  error  proceedings,  and  it  became  final  as  to  them.  Since 
the  filing  of  the  error  proceedings  in  this  cause  defendants 
in  error,  Kynard  E.  W.  Spargur  and  others,  have  filed  an 
answer  to  the  petition  in  error  herein,  setting  up  the  decree 
modifying  the  judgment  at  law  as  a  bar  to  further  prose- 
cution of  this  proceeding. 

That  this  matter  can  be  presented  by  way  of  answer  to 
the  i)etition  in  error  has  been  settled  in  this  court  in 
Sohreck  t\  Gilbert,  52  Neb.,  813.  There  it  was  said:  "In 
a  proceeding  in  error  it  is  proper  for  the  defendant,  by 
way  of  answer,  to  set  up  such  facts  subsequent  to  the 
judgment  sought  to  be  reviewed  as  are  claimed  to  have 
the  effect  to  waive  the  error  complained  of."  In  answer 
to  the  petition  in  error  herein  it  is  alleged  that  the  parties 
and  the  issues  in  the  two  proceedings  are  identical,  and 
from  an  examination  of  the  record  we  are  of  opinion  that 
the  allegations  of  the  answer  are  true.  This  court  has 
had  occasion  frequently  to  apply  the  doctrine  of  election 
of  remedies.  Wihon  v*  Rohcrts,  38  Neb.,  206,  was  a  pro- 
ceeding in  equity  for  the  purpose  of  stating  an  account 
between  the  parties  who  had  been  engaged  as  partners 
under  a  contract  with  the  state  to  remove  the  boilers  and 
heating  apparatus  from  the  basement  of  the  capitol  build- 
ing and  resetting  them  in  a  new  building  to  be  used  as  an 
engine  house.  On  the  trial  a  decree  was  entered  stating 
an  account  between  the  parties,  and  giving  plaintiff  a 
judgment  for  f385  and  costs.  Shortly  after  the  rendition 
of  this  jiulgment  in  the  district  court,  the  defendant  filed 
a  motion  to  modify  the  judgment,  the  motion  was  sus- 
tained, and  the  judgment  modified,  reducing  it  from  $383 
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to  (362.25.  In  the  meantime  the  defendant  had  prose- 
cnted  an  appeal  to  this  court.  In  disposing  of  the  appeal, 
this  court  said:  "By  his  election  to  review  the  decree 
in  the  district  court  the  defendant  must  be  held  to  have 
waived  his  right  to  appeal  therefrom.  Such  is  the  settled 
and  salutary  rule,  and  one  sanctioned  by  abundant  au- 
thority." Citing  Indiana  Mutual  Fire  Insurance  Co.  v. 
Routledge,  7  Ind.,  25;  Harvey  v.  Fink,  111  Ind.,  249;  Com- 
monwealth V.  Masonic  Temple  Co,y  87  Ky.,  349;  Elliott, 
Appellate  Procedure,  section  149. 

In  this  proceeding  the  individuals  composing  the  firm 
cf  Charles  P.  Kellogg  &  Co.,  having  elected  to  institute 
a  proceeding  in  equity  for  a  vacation  of  the  judgment  at 
law,  succeeding  in  that  suit  to  the  extent  of  a  reduction 
of  the  judgment  to  $1,000;  and  having  taken  no  appeal  or 
error  proceeding  therefrom,  should,  in  our  opinion,  not 
be  permitted  further  to  prosecute  this  proceeding  in  error. 
Van  Fleet,  Former  Adjudication,  pp.  88,  89  and  91,  92; 
Elliott,  Appellate  Procedure,  section  149. 

It  is  contended  by  plaintiff  in  error  that  the  suit  in 
equity  for  the  vacation  of  the  judgment  at  law  was  brought 
by  the  individuals  composing  the  firm  of  Charles  P.  Kel- 
logg &  Co.,  and  the  motion  filed  in  the  district  court  for 
the  vacation  of  the  judgment  at  law  was  made  in  the  name 
of  Charles  P.  Kellogg  &  Co.,  and  therefore  the  judgment  in 
the  suit  in  equity  is  not  a  bar  to  this  proceeding  in  error 
from  the  ruling  on  the  motion  to  .vacate.  It  suflSciently 
appears  from  the  record  that  the  judgment  at  law  ren- 
dered in  the  district  court  for  Dawes  county  ran  in  favor 
of  Spargur  and  against  the  individual  members  composing 
the  firm  of  Charles  P.  Kellogg  &  Co.  If,  as  contended  by 
plaintiff  in  error,  the  motion  to  vacate  the  judgment  at 
law  which  we  are  now  considering  was  made  by  Charles 
P.  Kellogg  &  Co.,  at  that  time  a  partnership,  this  of  itself 
was  suflBcient  reason  for  the  district  court  to  overrule  the 
motion  and  deny  plaintiffs  in  error  any  relief,  and  is  also 
sufficient  reason  why  plaintiffs  in  error  can  not  succeed 
in  this  proceeding. 
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For  the  reasons  heretofore  given,  it  is  recommended 
that  this  proceeding  in  error  be  dismissed. 

Hastings  and  Day,  CO.,  concur. 

Proceeding  in  error  dismissed. 


Henry  M.  Knoix  v.  Ransom  C.  Randolph. 

Filed  Novembeb  6,  1902.    No.  11,996. 

Commissioner's  opinion.    Department  No.  3. 

Boondarlefl:  Subveys:  Government  Corners:  Evidence.  Government 
comers  fixed  by  a  United  States  surveyor  at  the  time  of  the 
original  survey  will  control  the  field  notes  of  the  survey  taken 
at  the  time  the  corner  was  erected  and  will  control  the  field  notes 
or  courses  and  distances  of  any  subsequent  survey.  Such  corner, 
if  identified  by  the  proofs,  is  the  best  evidence  of  where  the  line 
should  be.  But  in  the  absence  of  such  corner,  or  of  satisfactory 
proof  of  its  location,  the  field  notes  of  the  survey  will  govern  and 
determine  the  true  line,  and  such  field  notes  and  government 
plats  in  such  case  are  ^rima  facie  evidence  of  its  true  location, 
and  the  burden  is  then  shifted  to  the  party  who  wishes  to  estab- 
lish the  comer  at  a  place  different  from  that  called  for  by  the 
field  notes  and  government  plat  of  the  original  survey. 

Error   from   tlie   district  court   for   Dawson   county. 
Tried  below  before  Sullivan^  J.    Affirmed, 

E.  A.  Cook,  for  phiintiflf  in  error. 

Warrington  &  Sfnoart,  contra. 

DUFFIE,  0. 

This  is  an  action  of  ejectment  to  recover  2.32  acres  of 
land  in  section  20,  township  10,  range  24  in  Dawson 
county.  The  plaintiff  in  error  claims  the  land  as  a  part 
of  the  northeast  quarter  of  said  section,  and  the  defendant 
in  error  maintains  that  the  land  in  dispute  is  a  part  of  the 
northwest  quarter  of  the  section.  The  determination  of 
the  issue  depends  solely  upon  the  location  of  the  govern- 
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ment  half-section  corner  on  the  north  line  of  said  sec- 
tion 20. 

The  evidence  on  the  part  of  plaintiff  below,  and  plaintiff 
in  error  here,  was  to  the  effect  that  the  corner,  if  ever 
established  by  the  government  surveyors,  could  not  be 
found,  while  the  defendant's  evidence  was  to  the  effect  that 
the  corner  had  been  found  and  recognized  as  early  as  1883. 
In  this  state  of  the  case  the  court  instructed  the  jury  as 
follows : 

"Instruction  No.  4.  As  a  matter  of  law,  t^- here  land  has 
been  surveyed  and  corners  located  by  or  under  the  direc- 
tion of  the  federal  government,  all  persons  are  bound  to 
observe  such  survey  and  corners  where  the  same  can  be 
ascertained,  even  though  mistakes  may  have  been  made 
by  the  government  surveyors  in  the  location  of  the  corners. 
Where,  however,  no  corners  were  located  by  the  govern- 
ment surveyors,  or  where  it  is  impossible  to  ascertain  with 
any  degree  of  certainty  the  point  where  the  government 
surveyor  has  located  the  corners,  then  the  county  surveyor 
has  a  right  to  locate  the  comer,  and  in  the  case  of  a  quar- 
ter corner  it  would  be  his  duty  to  fix  the  corner  midway 
between  the  known  section  corners  of  the  section.  In  this 
case  if,  from  the  evidence,  you  believe  that  the  quarter 
corner  as  fixed  by  the  original  survey  was  at  a  point  near 
and  immediately  north  of  the  north  end  of  plaintiff's 
division  fence  between  the  northeast  and  the  northwest 
quarters  of  section  20,  as  contended  by  the  defendant,  then 
it  would  be  vour  dutv  to  find  for  defendant.  On  the  other 
hand,  if  from  the  evidence  you  believe  no  quarter  comer 
was  established  on  the  north  line  of  said  section  20  by 
the  government  surveyor,  or  if  you  believe  the  government 
surveyor  established  a  quarter  corner  on  the  north  line  of 
said  sec  tion  but  are  unable  from  the  evidence  to  say  wiiii 
reasonable  certainty  where  the  same  was  located,  or  if, 
from  the  evidence,  you  believe  the  alleged  corner  was 
located  by  the  government  surveyor  at  the  point  contended 
for  by  the  plaintiff,  then  it  would  be  your  duty  to  find  for 
the  pl.ilntiff. 
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"Instruction  No.  5.  Before  the  plaintiff  can  recover  in 
the  case  he  must  establish  by  a  preponderance  of  the  eyi- 
dence  either  that  no  quarter  comer  was  established  by  the 
government  surveyor  on  the  north  line  of  said  section  20, 
or  that  the  original  location  of  the  same  can  not  be  ascer- 
tained, or  that  the  point  contended  for  by  him  is  where  the 
alleged  quarter  corner  was  originally  located." 

The  evidence  is  undisputed  that  at  the  tim^  and  for  some 
period  prior  to  the  bringing  of  the  action,  there  was  no 
physical  evidence  of  the  existence  of  a  government  corner 
between  the  northeast  and  northwest  quarters  of  said  sec- 
tion. In  this  state  of  the  case,  and  in  the  absence  of  satis- 
factory oral  evidence  as  to  the  location  of  the  original 
corner,  the  field  notes  and  plat  of  the  original  government 
survey  were  the  best  evidence  of  the  point  of  its  location. 

In  Woods  V.  Westy  40  Neb.,  307,  it  was  said :  "Field  notes 
and  plats  of  the  original  survey  are  assumed  to  be  correct 
until  the  contrary  is  shown,  and  they  are  competent  evi- 
dence in  ascertaining  where  monuments  are  located  in  case 
government  corners  are  destroyed  or  their  locations  are 
in  dispute;  but  when  it  is  shown  by  undisputed  evidence 
that  a  section  corner  was  located  by  the  government  sur- 
veyors at  a  distance  different  from  that  given  in  the  field 
notes,  they  must  give  way." 

In  Peterson  v.  Skjelver,  43  Neb.,  663,  this  court  said: 
"The  field  notes  and  plats  are  competent  testimony  where 
the  true  position  of  such  a  corner  is  not  known  or  is  in 
doubt  and  is  sought  to  be  established,  but  not  controlling 
or  conclusive  as  to  such  location;  and  where  original 
mounds  or  monuments  established  by  the  government  sur- 
vey can  be  identified  or  clearly  shpwn  they  will  be  accepted 
in  preference  to  what  is  stated  in  the  field  notes,  if  at  vari- 
ance therewith." 

These  cases,  and  they  are  in  accord  with  all  others  to 
which  our  attention  has  been  called,  clearly  announce  the 
rule  that  where  the  corner  was  established  and  a  monu- 
ment or  mound  erected  by  the  government  survey  that  is 
Btill  visible,  or  its  location  clearly  shown  by  the  proof,  such 
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corner  will  be  taken  as  the  true  corner  regardless  of  what 
may  be  shown  by  the  field  notes  and  the  plats  of  the  sur- 
vey. But  where  the  corner  is  not  visible,  or  where  its  loca- 
tion is  not  shown  by  satisfactory  proof,  then  the  field 
notes  and  plats  of  the  original  survey,  being  presumably 
correct,  will  be  accepted  as  showing  its  true  location  and 
make  a  prima  facie  case  for  the  party  who  is  compelled  to 
resort  to  them  for  proof  of  his  boundary  line.  The  instruc- 
tions abpve  quoted  were  faulty,  we  think,  in  omitting  to 
state  to  the  jury  the  evidence  that  ought  to  be  considered 
and  to  govern  them  in  arriving  at  their  verdict  in  case  they 
were  not  satisfied  from  the  evidence  that  the  government 
surveyors  had  established  a  quarter  corner  on  the  north  line 
of  section  20,  or  in  case  the  location  of  such  corner,  if  es- 
tablished, was  not  shown  to  their  satisfaction.  The  plain- 
tiff in  error  introduced  the  field  notes  of  the  government 
survey,  and,  in  the  absence  of  other  satisfactory  pn)of  of 
the  location  of  a  government  corner  established  by  the 
government  surveyors,  the  field  notes  and  government 
plats  make  a  prima  facie  case  in  his  favor,  and  the  jury 
should  have  been  told  that  in  case  they  were  not  satisfied 
from  the  evidence  offered  in  behalf  of  the  defendant  that 
the  government  surveyors  had  established  the  corner  at 
the  point  claimed  by  him,  that  then  their  verdict  should 
be  controlled  by  what  was  disclosed  by  the  field  notes  of 
the  government  survey.  This  technical  error  in  the  in- 
struction could  not,  however,  have  worked  to  the  prejudice 
of  the  parties,  for  the  reason  that  an  examination  shows 
that  the  plat  and  field  notes  of  the  government  survey 
locate  the  quarter  corner  in  dispute  at  a  point  midway 
between  the  two  government  section  corners. 

There  being  no  prejudicial  error  in  the  instructions,  we 
recommend  the  affirmance  of  the  judgment. 

Ames  and  Albert,  CC,  concur. 

Affibmed. 
Opinion  on  rehearing  follows. 
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^Heney  M.  Knoll  v.  Ransom  0.  Randolph. 

Piled  May  6,  1903.    No.  11,996. 

Commissioner's  opinion.    Department  No.  3. 

Boundaries:  Subveys:  Government  Corner:  Evidence.  On  rehearing 
the  law  of  the  case  as  announced  in  the  former  opinion  is  adhered 
to,  but  the  judgment  of  the  district  court  is  reversed  because  of  a 
misunderstanding  as  to  the  point  at  which  the  verdict  of  the  Jury 
fixed  the  comer  in  dispute. 

Rehrvring  of  ease  reported  ante^  page  599. 

Ebror  from  the  district  court  for  Dawson  county. 
Tried  below  before  Sullivan,  J.  Judfjmcnt  below  re- 
affirmed as  to  law,  nccrficd  on  question  of  fact. 

E.  A.  CooA:,  for  plaintiff  in  error. 

Warrington  d  Steicart,  contra. 

DUFFIE,  0. 

The  former  opinion  in  this  case  will  be  found  ante,  page 
599,  and  in  92  N.  W.  Rep.,  195,  where  the  facts  out  of 
which  the  litigation  grew  are  fully  stated.  A  rehearing 
was  granted  on  the  application  of  plaintiff  in  error,  not 
because  we  Mere  dissatisfied  with  any  of  the  legal  con- 
clusions reached  in  the  former  opinion  but  because  we. 
made  the  niij'tako  of  assuming  that  the  jury  by  its  verdict 
located  the  quarter  corner  on  the  north  half  of  the  section 
midway  between  the  two  known  section  corners.  A  re- 
examination conclusively  establishes  that  the  jury  located 
the  quarter  corner  sixty  links  east  of  a  point  equi-distant 
fromi  the  two  so(*tion  corners. 

In  our  former  opinion  we  held  that  the  court  erred  in 
its  fifth  instruction  to  the  jury,  which  was  as  follows: 
"Before  the  plaintiff  can  recover  in  the  case  he  must  es- 
tablish by  a  propond(Mance  of  the  evidence  either  that  no 
quarter  corner  was  established  by  the  government  sur- 
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veyor  on  the  north  line  of  said  section  20,  or  that  the 
original  location  of  the  same  can  not  be  ascertained,  or 
that  the  point  contended  for  by  him  is  where  the  alleged 
quarter  corner  was  originally  located."  The  rule  is  that 
where  the  government  corner  can  not  be  located  by  clear 
and  satisfactory  evidence  the  field  notes  of  the  government 
survey  are  to  be  taken  as  prima  facie  evidence  of  the  loca- 
tion of  such  comer.  The  plaintiff  made  a  prima  facie  case 
in  his  favor  when  he  showed  by  the  field  notes  introduced 
in  evidence  that  the  quarter  corner  in  dispute  was  placed 
midway  between  the  two  section  corners.  This  entitled  him 
to  a  verdict  in  the  absence  of  satisfactory  proof  that  the 
government  surveyors  had  located  the  quarter  corner  at  a 
different  place  than  shown  by  the  field  notes. 

We  recommend  the  reversal  of  the  judgment  of  the  dis- 
trict court  and  the  remanding  of  the  case  for  another  trial. 

Albert,  C,  concurs. 

Judgment  below  reversed. 


John  F.  Antues,  appellant,  v.  Elizabeth  Schroeder 

et  al,,  appellees. 

Filed  November  6,  1902.    No.  12,170. 

r 

Commissioner's  opinion.    Department  No.  2. 

1.  Equity:    Debtob  and  CBEDrroR:    Conveyance  by  Debtor:    Objection 

BY  Cbeditob.  a  creditor  has  no  standing  in  a  court  of  equity  to 
question  a  conveyance  by  his  debtor  which  does  not  Impair  the 
security  of  his  debt  or  hinder  or  delay  him  in  the  collection 
thereof. 

2.  Equity:   When  May  Not  be  Invokes.  Equity  will  not  aid  avarice  la 

purloining  property. 

Appeal  from  the  district  court  for  Jefferson  county. 
Tried  below  before  Letton,  J.    Affirmed, 

William  M.  Clark  and  E.  H.  HinshaWf  for  appellant 

John  C.  nartigatif  contra. 
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Oldham,  C. 

In  the  year  1893,  John  Schroeder,  one  of  the  defendants 
in  this  cause  of  action,  was  the  owner  of  a  half  section 
of  land  in  Jefferson  county,  Nebraska.  One  quarter  sec- 
tion of  this  land  was  subject  to  a  mortgage  of  f  1,600,  and 
was  occupied  as  the  homestead  of  defendant  and  his  fam- 
ily; the  other  quarter  section,  which  is  the  land  now  in 
dispute,  was  subject  to  a  mortgage  of  f  1,400.  In  this  year, 
defendant  John  Schroeder,  enteredsinto  a  contract  with 
plaintiff  Anthes,  for  the  purchase  of  400  acres  of  land  in 
Clay  county,  Nebraska,  for  the  sum  of  f  14,000.  Payments 
were  made  on  this  contract  from  time  to  time  until  1896, 
when  there  was  a  balance  still  due  of  about  f2,200.  To 
procure  a  part  of  the  money  used  in  the  making  of  these 
payments,  defendant  Schroeder  borrowed  |7,000,  and  se- 
cured the  payment  thereof  by  a  first  mortgage  on  the  400 
^acres  of  land  in  Clay  county,  and  a  second  mortgage  on 
the  half-section  of  land  before  mentioned  in  Jefferson 
county.  He  then  gave  his  note  to  plaintiff  for  |2,200  for 
the  remainder  of  the  purchase  price  of  the  Clay  county 
land  and  secured  the  payment  of  the  same  by  a  second 
mortgage  on  said  land.  After  this  |2,200  note  became  due, 
plaintiff  brought  a  suit  on  the  note  against  the  defendant 
John  Schroeder,  in  the  district  court  for  Jefferson  county, 
and,  on  January  4,  1899,  procured  a  judgment  on  said 
note  in  the  sum  of  about  $3,000.  On  November  28,  1898, 
and  after  tlie  institution  of  this  suit,  the  half  section  of 
the  Jefferson  county  land  had  been  conveyed  by  warranty 
deed  from  defendant  Schroeder  to  his  wife,  defendant 
Elizabeth  Schroeder.  Plaintiff  caused  an  execution  to 
issue  on  his  judgment,  which  was  levied  upon  this  half  sec- 
tion of  Jefferson  county  land  as  the  property  of  John 
Schroeder.  The  quarter  section  in  suit  was  sold  at  sheriff's 
sale,  on  this  execution,  to  plaintiff  for  f  100,  subject  to  the 
$10,000  of  mortgages,  and  the  other  quarter  (which  was 
defendants'  homestead)  was  not  sold  for  want  of  bidders. 
This  sale  was  confirmed,  deed  ordered,  and  a  writ  of  resti- 
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tution  issued  and  plaintiff  claims  to  have  been  put  in  pos- 
session under  this  writ. 

Plaintiff  subsequently  instituted  the  suit  at  bar  in  the 
nature  of  an  action  to  quiet  title  to  the  land  in  dispute. 
The  petition  sets  up  in  detail  the  proceedings  by  which 
plaintiff's  deed  was  procured,  and  alleges  that  the  convey- 
ance from  John  to  Elizabeth  Schroeder  was  without  con- 
sideration and  made  for  the  express  purpose  of  cheating 
and  defrauding  plaintiff  and  hindering  and  delaying  him 
in  the  collection  of  his  judgment,  and  prays  for  a  decree 
cancelling  the  said  conveyance  and  quieting  the  title  of 
plaintiff  to  the  premises  in  dispute.  Defendants  filed  sep- 
arate answers  to  this  suit,  each  alleging  that  the  convey- 
ance from  John  to  Elizabeth  Schroeder  was  made  in  good 
faith  and  for  a  valuable  consideration,  and  each  denying 
any  intent  to  hinder  or  delay  plaintitT  in  the  collection 
of  his  debt,  and  alleging  that  the  indebtedness  to  plain- 
tiff was  fully  and  amply  secured  by  his  second  mortgage 
on  the  lands  in  Clay  county;  that  there  was  no  equity  in 
the  bill,  because  plaintiff  had  not  exhausted  the  security 
held  by  him  before  bringing  thrs  suit;  that  this  suit  is 
but  an  effort  of  plaintiff  to  procure  the  lands  of  defendant 
Elizabeth  Schroeder  for  a  mere  nominal  and  unconscion- 
able consideration;  that  plaintiff  well  knew  at  the  time 
of  the  sale  that  the  second  mortgage  indebtedness  of 
$7,000,  which  was  deducted  from  the  appraised  value  of 
these  lands,  was  fully  and  amply  secured  by  a  first  mort- 
gage on  the  Clay  county  lands,  and  that  the  plaintiff  is 
attempting  to  cheat  and  defraud  defendant  Elizabeth 
Schroeder  out  of  her  property  and  estate  under  the  pre- 
tense of  obtaining  equitable  relief. 

On  the  trial  of  the  issues  thus  joined,  the  court  found 
that  at  the  time  of  the  conveyance  from  John  to  Elizabeth 
Schroeder,  plaintiff's  debt  was  amply  secured  by  a  sei'ond 
mortgage  on  the  Clay  county  lands ;  that  the  value  of  llie 
lands  in  Clay  and  Jefferson  counties  was  $19,000;  that 
after  deducting  all  liens  thereon  and  homestead  rights 
therein  there  >\as  ample  and  sufficient  security  remaining 
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to  pay  plaintiflf^s  debt,  and  that  plaintiff  at  the  titne  of 
the  transfer  could  have  cDllected  his  indebtedness  in  full 
by  a  foreclosure  proceeding  on  his  Clay  county  mortgage. 
The  court  further  held  that  plaintiff  had  been  permitted 
to  purchase  the  fand  in  controversy  for  an  inadequate 
price  by  reason  of  his  knowledge  that  $7,000  of  the  indebt- 
edness deducted  from  the  appraised  value  of  said  lands 
was  fully  secured  by  a  first  mortgage  in  Clay  county,  and 
held  that  tliere  was  no  equity  in  the  bill  and  dismissed 
plaintiff's  suit,  and  plaintiff  comes  here  by  api)eaL 

We  have  carefully  examined  the  testimony  contained  in 
the  bill  of  exceptions  and  have  ascertained  from  such  re 
search  that  each  finding  of  fact  by  the  court  is  fully  sup- 
ported by  competent  testimony,  and  that  in  addition  to 
these  findinjjs  there  is  evidence  in  the  record  tending  to 
show  that  the  transfer  from  defei^dant  Schroeder  to  his 
wife  of  his  equity  in  the  Jefferson  county  lands  was  made 
in  consideration  of  her  separate  personal  property  which 
she  joined  with  him  in  incumbering  for  the  purpose  of 
securing  his  indebtedness  to  his  other  creditors,  and  that 
all  his  creditors  have  been  protected  by  sufficient  security. 

If  this  case  stocd  alone  on  the  first  finding  of  fact  by  the 
trial  court,  the  judgment  for  defendants  would  be  fully 
warranted,  even  though  the  transfer  from  Schroeder  to 
his  wife  had  been  voluntary  and  without  consideration. 
A  man  may  make  a  voluntary  conveyance  to  his  wife  or 
his  child  or  to  anyone  else  and  such  conveyance  does  not 
concern  his  creditors,  if  he  still  have  property  left  suffi- 
cient to  satisfy  their  just  and  legal  accounts,  and  if,  as 
jfound  by  the  court  on  sufficient  evidence,  the  indebtedness 
to  plaintiff  Aulhes,  was  fully  secured  by  a  mortgage  on 
the  Clay  county  lands  at  the  time  this  conveyance  was 
madey  he  has  no  standing  in  a  court  of  equity  to  question 
this  conveyance,  because  he  has  neither  been  hindered,  de- 
frauded or  injured  by  it.  Wagner  v.  Law,  3  Wash.,  500, 
15  L.  R.  A.,  780. 

In  Baldmn  v.  Burt,  43  Neb.,  245,  61  N.  W.  Rep.,  601, 
this  court  has  i  /inounced  the  rule  that  "A  conveyance  or 
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mortgage  without  conside^-ation,  and  in  fraud  of  the 
rights  of  creditors,  can  not  be  assailed  by  one  not  preju- 
diced thereby.  Such  a  contract  is  void  as  to  creditors, 
but  only  so  far  as  may  be  necessary  for  their  protection. 
It  is  eflfective  for  all  other  purposes,"  Of  like  effect  is  the 
holding  in  Letois  v.  Holdrege,  56  Neb.,  379,  76  N.  W.  Rep., 
890.  In  addition  to  this  an  examination  of  the  record 
shows  an  entire  lack  of  anything  approximating  either 
conscience  or  justice  in  plaintiff's  claim,  and  it  is  suflScient 
to  say  that  equity  will  not  aid  avarice  in  purloining  prop- 
erty. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  e^nd  Pound,  CO.,  concur: 

Affirmed. 


Clinton  Orcutt  v.  Elizabeth  McNair. 

Filed  Novcmbeb  6,  1902.    No.  12,178. 
Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    New  Trial,  Motion  fob:    Pleading  Bbbol  A 

Judgment  will  not  be  reversed  for  errors  of  law  occurring  at  the 
trial  unless  it  is  alleged  in  the  petition  in  error  that  the  court 
erred  in  oyerruling  the  motion  for  a  new  trial. 

2.  Appeal  and  Error:   New  Trial,  Motion  for:   Waiving  Erbcml   Where 

this  question  is  raised  by  counsel  the  court  will  adhere  to  the 
above  rule.  Where  It  is  not  so  raised  the  court  will  consider  the 
objection  waived,  and  determine  the  case  upon  its  merits. 

Error  from   the  district   court   for   Douglas  county. 
Tried  below  before  Baxter,  J.    Affirmed. 

Charles  W.  Haller,  for  plaintiff  in  error. 

Thomas  d  Nolan,  contra. 

Barnes,  C. 

This  suit  was  brought  to  recover  a  balance  claimed  to 
be  due  from  the  plaintiff  herein  to  the  defendant  in  error, 
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Elizabeth  McNair,  on  the  purchase  price  of  a  lot  in  the 
city  of  South  Omaha.  Defendant  alleged  that  she  sold 
the  lot  to  the  plaintiff  at  the  agreed  price  of  |900;  that 
only  part  paymejit  had  been  made  to  her,  and  prayed  for 
a  judgment  for  the  balance  alleged  to  be  due  her  therefor. 
Plaintiff  herein,  by  his  answer,  first  denied  that  he  pur- 
chased the  lot  at  the  agreed  price  of  |900;  admitted  that 
he  traded  with  defendant  for  the  lot  in  question,  and 
alleged  that  he  had  paid  her,  by  way  of  cash  a*nd  other 
items,  the  full  price  of  the  same.  Defendant,  by  her  reply, 
denied  the  allegations  of  the  answer.  On  these  issues  the 
cause  was  tried  to  a  jury,  and  resulted  in  a  verdict  and 
judgment  for  defendant  in  error  for  the  sum  of  f  135.35. 
From  this  judgment  plaintiff  herein  brought  the  case  to 
this  court. 

No  question  is  raised  as  to  the  pleadings,  or  the  proceed- 
ings in  the  case,  and  the  only  errors  complained  of  are 
those  alleged  to  have  occurred  upon  the  trial.  It  is  con- 
tended that  the  verdict  is  not  sustained  bv  the  evidence, 
and  tliat  the  court  erred  in  giving,  and  refusing  to  give, 
certain  instructions  to  the  jury.  These  are  the  only  ques- 
tions involved  in  this  controversy.  The  defendant  in  error, 
among  other  points  discussed  in  her  brief,  objects  to  the 
consideration  of  any  of  the  plaintiff's  assignments,  because 
his  petition  does  not  allege  that  the  court  erred  in  overrul- 
ing his  motion  for  a  new  trial.  We  find  on  examination  of 
the  record  that  the  petition  lacks  that  essential  averment, 
and  that  no  leave  to  amend  has  been  asked  for  or  obtained. 
This  being  the  condition  of  the  record, errors  alleged  to  have 
occurred  on  the  trial  will  not  be  considered.  James  v.  Hig- 
ginbotham,  60  Neb.,  203 ;  Qandy  v.  Cummins^  64  Neb.,  312, 
89  N.  W.  Rep.,  777;  Gregory  v.  Leavitt,  2  Neb.  [Unof.], 
637,  89  N.  W.  Rep.,  764;  Achciihach  v.  Pollock,  64  Neb., 
436,  90  N.  W.  Rep.,  304.  This  rule  has  become  the  settled 
law  of  this  state,  and  the  only  exception  to  it  is  where 
the  question  has  not  been  raised  or  called  to  our  attention 
by  counsel.  We  do  not  think  we  are  called  upon  to  raise 
the  question  ourselves  and  will  consider  and  determine 
43 
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such  cases  upon  their  merits.  Where,  however,  as  in  thi? 
case,  the  question  is  raised  by  counsel  we  feel  constrained 
to  adhere  to  our  rule,  and  we  therefore  recommend  thai 
the  judgment  of  the  district  court  be  affinned. 

* 

Pound  and  Oldham,  CO.,  concur. 

Apfibmed. 


Lydia  E.  Shuster,  appellant,  v.  James  E.  Shuster, 

appellee. 

Filed  Novembeb  6,  1902,    No.  12,218. 
Commissioner's  opinion.    Department  No.  2. 

1.  Divorce:    Cruelty:    Character  and  Situation  of  Parties.    While 

the  habitual  use  of  rough  or  vile  language  may  amount  to  cause 
of  divorce,  much  must  depend  upon  the  character  of  the  parties, 
their  situation  in  life,  and  the  degree  of  cultivation  and  refine- 
ment they  exhibit. 

2.  Divorce:     Cruelty:     Character   and    Situation   op    the  Parties: 

Evidence.  Where  the  testimony  in  a  suit  for  divorce  tends  to 
show  that  each  party  was  addicted  to  the  use  of  profane  langaage 
about  the  home  and  in  addressing  the  other,  the  court  is  justified 
in  refusing  to  grant  a  divorce  to  either  on  that  ground. 

3.  Divorce:     Cruelty:    Language  Improper:     Provocation:    Qukstios 

FOR  Trlal  Court.  Whether  the  alleged  improper  language  of 
the  husband  was  provoked  by  indiscreet  actions  of  the  wife, 
unless  the  language  used  was  entirely  disproportionate  to  the 
occasion,  is  a  question  for  the  trial  court. 

Appeal  from  the  district  court  for  Otoe  county.  Tried 
below  before  Jessen^  J.    Affirmed, 

W.  F.  Moran^  for  appellant. 

D.  T.  Hayden  and  W.  W.  Wilson,  contra. 

Pound,  C. 

The  appellant  sued  her  husband  for  a  diyorce,  alleging 
extreme  cruelty  in  that  on  numerous  occasions  he  had 
used  vile  and  insulting  language  toward  and  about  her 
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and  had  made  threats  of  violence.  The  husband  denied 
each  and  all  of  the  charges,  and  filed  a  cross-petition  pray- 
ing for  a  divorce  by  reason  of  vile  and  insulting  language 
used  toward  him,  cruel  treatment  of  the  child  of  the  mar- 
riage, and  alleged  violent  assaults  made  upon  him  by  the 
plaintiflF.  Each  party  charged  the  other  with  repeated 
false  accusations  of  infidelity.  The  trial  court,  after  hear- 
ing a  large  amount  of  evidence,  dismissed  both  petitions. 
It  may  be  questioned  whether  the  petition  states  a  cause 
of  action  within  the  rule  laid  down  in  Ellison  v.  Ellison, 
65  Neb.,  412,  91  N.  W.  Rep.,  403.  Assuming  that  it  does, 
we  think  the  decree  of  the  district  court  has  ample  support 
in  the  evidence.  While  habitual  use  of  rough  and  vile  lan- 
guage may  amount  to  cause  of  divorce,  much  must  depend 
upon  the  character  of  the  parties,  their  situation  in  life, 
and  the  degree  of  cultivation  and  refinement  they  exhibit. 
The  marriage  relation  is  designed  to  continue  as  long  as 
both  the  parties  shall  live,  and  is  not  to  be  dissolved  for 
light  or  trivial  causes.  Brothcrton  v.  Brotherton,  12  Neb., 
72;  Dunn  v.  Dunn,  26  Neb.,  136.  Language  which  would 
so  wound  the  sensibilities  of  a  woman  of  cultivation  and 
refinement  as  to  amount  to  cruelty,  might  occasion  little 
or  no  discomfort  to  one  accustomed  to  rougher  surround- 
ings. Where  the  testimony  adduced  in  a  suit  for  divorce 
tends  to  show  that  each  party  was  addicted  to  the  use  of 
profane  language  about  the  home  and  in  addressing  the 
other,  the  court  is  certainly  justified  in  refusing  to  grant 
a  divorce  to  either  on  that  ground.  Mere  rudeness  of  lan- 
guage is  not  of  necessity  extreme  cruelty.  As  pointed  out 
in  Ellison  v.  Ellison,  supra,  in  order  to  constitute  extreme 
cruelty  it  must  have  the  eflfect  of  so  grievously  wounding 
the  feelings  or  destroying  the  peace  of  mind  of  the  plain- 
tiff as  to  impair  health  or  utterly  destroy  the  legitimate 
ends  of  matrimony.  Where  both  parties  habitually  in- 
dulge in  such  language  toward  each  otlier,  they  can 
scarcely  claim  that  their  sensibilities  have  been  unduly 
disturbed.  The  plaintiff  produced  several  witnesses  who 
testified  that  defendant  had  used  vile  and  insulting  Ian- 
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guage  to  his  wife  on  many  occasions  in  their  hearing.  She 
also  adduced  evidence  to  show  that  slie  had  received  some 
bruis(»s  on  one  occasion  when  a  dispute  arose.  Both  i)lain- 
tiflp  and  her  witnesses  were  very  free  and  explicit  in  nar- 
rating the  exact  words  spoken,  and  did  not  appear  to  be 
particularly  delicate  in  such  matters.  The  defendant 
denied  all  of  these  charges  in  detail,  and  in  his  turn  ad- 
duced not  a  little  evidence  tending  to  show  that  the  plain- 
tiff had  used  rough  language  habitually  about  the  home 
and  had  assaulted  him  violently  more  than  once;  all  of 
which  she  denied  circumstantially  when  recalled  in  re- 
buttal. According  to  the  estimate  entertained  by  the  trier 
of  fact  as  to  the  credibility  of  the  witnesses,  a  decree  for  or 
against  either  party  would  have  sufficient  support  in  the 
evidence. 

It  is  claimed,  however,  that  certain  charges  of  improper 
conduct  and  certain  testimony  given  by  the  defendant  on 
the  trial  of  the  cause  require  a  different  decree.  That 
portion  of  the  evidence  most  forcibly  urged  upon  our  atten- 
tion was  stricken  from  the  record  by  the  trial  court,  and  is 
not  before  us.  As  to  the  other  matters  urged,  it  may  be 
observed  that  offering  evidence  of  indiscreet  or  improper 
conduct  of  the  wife  as  an  excuse  for  or  explanation  of 
language  used  toward  her  and  alleged  as  cause  for  divorce 
is  not  of  itself  necessarily  extreme  cruelty.  Whether  the 
language  used  was  unjustifiable  and  cruel  must  depend 
not  a  little  upon  the  circumstances  under  which  it  was 
ottered,  and  in  the  nature  of  things  a  defendant  in  such 
a  case  must  prove  on  the  trial  what  those  circumstances 
were.  This  court  has  held  heretofore  that  the  question 
whether  improper  language  of  the  husband  was  provoked 
by  indiscreet  actions  of  the  wife,  unless  the  language  was 
cntiiely  disproportionate  to  the  occasion,  is  one  of  fact 
for  the  trial  court.  Walton  v,  Walton,  57  Neb.,  102.  In 
tliat  case  it  was  said  also  that  rough  language  so  provokcnl 
aiul  not  disproportionate  to  the  oflfense  is  not  ground  for 
(divorce.  The  trial  court  having  found  against  the  appel- 
lant upon  this  question,  and  there  being  evidence  to  sup- 
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port  its  finding,  it  is  the  duty  of  this  court  to  affirm  the 
decree.  Segear  v.  Segear,  23  Neb.,  306 ;  Nygren  v.  Nygren, 
42  Neb.,  408. 

We  therefore  recommend  that  the  decree  of  the  trial 
court  be  affirmed. 

Babnbs  and  Oldham,  CO.,  concur. 

Affirmed. 


J.  W.  Dunafon  et  al.  v.  J.  M.  Barber. 

Filed  Novembeb  6,  1902.    No.  12,223. 
Commissioner's  opinion.    Department  No.  3. 

1.  Appeal  and  Error:     Evidence:    Conflictino.    A  Judgment  entered 

on  conflicting  evidence  will  not  be  disturbed  unless  clearly  wrong. 

2.  Witnesses:    Impeachment:   Foundation  fob:    Declarations  Against 

Interest  by  Party:  Evidence.  Where  it  is  desired  to  impeach  a 
witness  by  showing  statements  made  by  him  contradictory  to  his 
evidence  given  upon  the  trial,  his  attention  must  be  called  to  the 
particulars  of  the  conversation  upon  which  it  is  proposed  to  contra- 
dict him,  as  well  also  as  to  th^time  when,  the  place  where,  and 
the  person  to  whom  he  is  suppo^d  to  have  made  the  contradictory 
statements.  The  declarations  of  a  party  to  the  action  made 
against  his  own  interest,  are  always  admissible  evidence,  and 
may  be  shown  without  calling  his  attention  to  the  time  and  place 
of  such  declarations,  or  the  party  to  whom  they  were  supposed 
to  be  made. 

Error  from   the  district  court  for   Franklin   county. 
Tried  below  before  Adams^  J.    Affirmed. 

J,  P.  A.  Black  and  .1.  H.  Byrum,  for  plaintiffs  in  error. 

Geo.  W.  Prather  and  E.  C.  Dailey,  contra. 

DUFFIB,  0. 

This  action  grows  out  of  the  following  contract  entered 
into  between  the  parties : 

"This  agreement,  made  and  entered  into  this  15th  day 
of  August,  1900,  by  and  between  J.  W.  Dunafon  and  J.  B. 
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McGrew,  parties  of  the  first  part  and  J.  M.  Barber,  party 
of  the  second  part,  witnesseth  that — 

"The  parties  of  the  first  part  have  sold  to  the  party  of 
the  second  part,  one  hundred  fifty  (150)  head  of  Pan- 
handle steers,  to  be  selected  by  party  of  the  second  part 
from  a  bunch  of  200  head  of  Panhandle  steers  now  owned 
and  kept  on  16-1-15,  Franklin  county,  Nebraska,  by  par- 
ties of  the  first  part.  Said  selection  is  to  take  place  at  any 
time  after  date  at  option  of  parties  of  the  first  part,  but 
it  is  agreed  and  understood  that  immediately  after  selec- 
tion by  party  of  the  second  part  the  'cut  out'  shall  be  either 
removed  from  the  feed  lot  or  branded.  Said  steers  are 
to  be  delivered  at  option  of  party  of  the  second  part  be- 
tween the  first  and  twentieth  days  of  December,  1900, 
provided  the  day  set  for  delivery  shall  not  be  the  day  of  a 
rain  or  snow  storm.  Party  of  the  second  part  agrees  to 
pay  for  said  steers  at  the  rate  of  5  cents  per  pound,  to 
drive  them  from  the  feed  yard  on  the  above  described  land 
at  three  P.  M.  of  the  day  of  delivery,  to  take  them  to  the 
B.  &  M.  station  at  Bloomington,  Nebraska,  to  weigh  them 
immediately  upon  arrival  at  said  station,  with  a  two  per 
cent,  shrink.  Parties  of  the  first  part  agree  to  put  said 
cattle  upon  full  feed  of  soaked  corn  and  alfalfa  hay  on  or 
before  the  first  day  of  September,  1900,  and  to  keep  such 
feed  continually  before  them  until  date  of  delivery,  and  to 
keep  them  on  their  natural  feed  and  water  on  the  date  of 
delivery.  Party  of  the  second  part  agrees  to  pay  |200 
upon  execution  of  this  contract  and  f 300  on  September 
1,  1900,  and  the  balance  of  purchase  price  upon  delivery 
of  cattle. 

"In  witness  of  this  agreement  the  parties  thereto  have 
hereunto  set  their  hands,  the  day  and  year  last  above 
written.  J.  W.  Dunafon, 

"J.  B.  McGrkw, 
"J.  M.  Babbbb." 

Barber  paid  $200  on  this  contract  August  15, 1900,  and 
$300  September  3, 1900.  At  the  time  stipulated  in  the  con- 
tract for  a  delivery  of  the  cattle  Barber  refused  to  accept 
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the  same  for  the  alleged  reason  that  they  had  not  been 
fed  and  eared  for  as  required  by  the  contract;  and  the 
plaintiffs  in  error  refusing  to  return  him  the  money  paid, 
he  brought  this  action  to  recover  the  same,  alleging  as  a 
cause  for  his  refusal  to  accept  the  cattle  that  the  defend- 
ants below  had  neglected  and  refused  to  put  the  cattle 
upon  full  feed  of  soaked  corn  and  alfalfa  until  the  15th 
of  September,  1900.  Second,  that  after  placing  the  cattle 
upon  full  feed  they  allowed  the  hogs  to  nest  in  the  hay 
mangers,  which  caused  the  steers  to  refuse  to  eat  the  hay, 
and  that  they  negligently  failed  to  keep  sufficient  corn 
in  the  feed  bunks  to  permit  the  cattle  to  get  full  feed. 
Third,  that  in  violation  of  the  terms  of  the  contract  the 
defendants  quit  feeding  soaked  corn  and  fed  dry  corn  only 
from  and  after  November  25th,  and  that  on  account  of 
these  violations  of  the  contract  the  cattle  were  not  in  suit- 
able condition  to  ship  and  put  upon  the  market.  The  de- 
fendants in  their  answer  denied  the  allegations  of  the 
petition  relating  to  the  breach  of  contract,  and  as  a  coun- 
ter-claim they  alleged  that  upon  the  refusal  of  Barber  to 
receive  the  cattle  they  shipped  the  same  to  Kansas  City 
where  they  were  sold  in  open  market  and  that  the  price 
received  for  the  same  was  something  over  f  1,000  less  than 
the  cattle  would  have  netted  them  had  Barber  completed 
his  contract  and  accejpted  the  cattle.  Upon  a  trial  the 
plaintiff  below  recovered  a  verdict  for  the  amount  claimed, 
and,  judgment  being  rendered  thereon,  the  defendants 
have  prosecutiKl  error  to  this  court. 

The  principal  error  relied  on  is  that  the  verdict  is  not 
supported  by  the  evidence  and  that  the  court  erred  in  not 
setting  the  same  aside  ar.d  granting  a  new  trial.  The  evi- 
dence is  conflicting.  While  it  is  probably  true  that  Barber 
did  not  make  any  objection  to  the  manner  in  which  the 
cattle  were  being  fed  and  cared  for  until  about  the  time 
fixed  for  their  delivery,  still  we  can  not  say  that  there  is 
not  sufficient  evidence  in  the  record  to  support  the  ver- 
dict, and  such  being  the  ca*se  we  cannot  interfere  with  the 
action  of  the  district  court  in  refusing  to  grant  a  new 
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trial.     No  other  question  of  importance  is  presented  in 
the  brief  of  the  plaintiffs  in  error.    Exception  was  taken 
to  the  action  of  the  court  in  overruling  the  objection  made 
by  the  defendants  below  to  a  question  put  to  D.  H.  Bol- 
lock relating  to  a  conversation  between  the  witness  and 
McGrew,   in   December,   1900.    The  question   called  for 
a   conversation    between    the   parties    in    September  of 
that   year,    and    it    is    now    said    that    McQrew,   while 
on    the   stand,    was    not    interrogated    as    to    any   con- 
versation had  with  the  witness  in  September,  and  that 
his  attention  was  not  called  to  the  particular  conversa- 
tion indicated  by  the  question.     Where  it  is  sought  to 
impeach  a  witness  by  showing  statements  made  by  him 
out  of  court  contradictory  to  his  evidence  given  upon  the 
trial,  the  rule  is  imperative  that  his  attention  must  be 
called  to  tlie  particulars  of  the  conversation  upon  which  it 
is  intended  to  contradict  him,  as  well  also  as  to  the  time 
when,  the  place  where,  and  person  to  whom-  he  is  sup- 
posed to  have  made  these  contradictory  statements.    But 
this  rule  can  not  obtain  where  it  is  sought  to  show  that  a 
party  to  the  action  who  becomes  a  witness  on  his  own 
behalf  has  made  declarations  against  his  interests,  and  wit- 
nesses mav  be  called  to  show  such  declarations  without 
directing  his  attention  to  the  conversation,  or  to  the  time 
and  place,  or  the  person  with  whom,  the  conversation  is 
supposed  to  have  been  had.    McCoy  v.  The  People,  71  111.? 
Ill;  Kennedy  v.  Wood,  52  Uun  [N.  Y.],  46;  Wilson  t\  irt7- 
son,  137  Pa.  St.,  2(59. 

The  statements  claimed  to  have  been  made  by  Mcflrew 
were  clearly  against  his  interests,  and  as  such  the  plain- 
tiff below  was  entitled  to  have  them  go  to  the  jury  for  what 
they  were  worth,  although  his  attention  had  not  been 
called  to  the  conversation. 

AVe  discover  no  error  in  the  record  and  recommend  the 
a  (li nuance  of  the  judgment. 

Ames  and  Albert,  CC,  concur. 

Apfibmbd. 
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AUiBN  B.  KEILLY,  APPELl4£E^  V.   FRANK  A.   BBOADWfiLL  ET 

Ali.,  APPELLANTS. 

FiiJB)  NovEMBEB  19, 1902.    No.  11,443. 

Commissioner's  opinion.    Department  No.  2. 

1.  Municipal  Corporations:     Oabbage:     Poweb  to  Contbact  fob  Re- 

moval: Statutes.  Under  the  statutes  in  force  In  the  years  1896 
and  1897  governing  cities  of  the  first  class  having  more  than 
10,000  and  less  than  25,000  inhabitants,  such  cities  had  the  power 
to  contract  for  the  removal  of  refuse,  filth  and  garbage  from 
private  and  public  premises  within  their  limits  and  pay  a  reason- 
able compensation  therefor. 

2.  Kunidpal  Corporations:     Gabbage:     Fund    fob    Removal:     Esti- 

mates AND  Appbopbl^tion  IN  ADVANCE.  Before  the  city  could  pay 
out  money  for  such  purpose,  or  contract  to  do  so,  an  estimate 
of  the  necessary  expenses  for  the  current  fiscal  year  must  have 
been  made  and  published,  and  an  appropriation  ordinance  passed 
providing  a  fund  therefor. 

3.  Municipal  Co]3>oration8:     Wabbants:     Enjoining   Payment:     Pbe- 

suMFTioNs:  BuBDEN  OF  PROOF.  WhcTO  oue  soeks  to  enjoin  the 
payment  of  a  warrant  drawn  upon  a  specific  fund,  and  alleges 
that  no  estimate  or  appropriation  was  made,  or  created  for  its 
payment,  it  is  incumbent  upon  him  to  make  competent  proof  of 
such  facts,  and  unless  he  thus  overcomes  the  presumption  of 
oflicial  regularity  his  action  must  be  dismissed. 

4.  Municipal  Corporations:     Gabbage:     Removal  of:     ESvidence.    EiVi- 

dence  examined  and  held,  insufficient  to  sustain  a  decree  in  favor 
of  the  plaintifT. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.  Reversed  and  dismissed. 

James  H.  Van  Dusen^  for  appellants. 

W.  G.  Lambert  and  A.  H.  Murdoch ^  contra. 

Barnes^  C. 

This  suit  was  commenced  in  the  district  court  for  Doug- 
las county  by  the  appellee,  Allen  R.  Kelly,  against  Frank 
A.  Broadwell,  the  treasurer  of  the  city  of  South  Omaha, 
to  restrain  him  from  paying  city  warrants  numbered  3,328, 
3^29,  3,330  and  3,331,  issued  August  10,  1897,  to  one 
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Peter  Lenagh,  and  amounting  in  a}l  to  the  sum  of  $700. 
Afterwards  the  petition  was  amended,  and  the  city  of 
South  Omaha,  Peter  Lenagh  and  Coutant  &  Squires  were 
made  parties  defendant.  It  was  alleged  in  the  amended 
petition  that  on  the  9th  day  of  August,  1897,  Peter 
Lenagh,  garbage  master  of  the  city  of  South  Omaha,  filed 
his  claim  with  the  city  council  for  removing  garbage 
previous  to  that  date,  and  during  the  preceding  fiscal  year, 
from  certain  premises  within  the  city  limits,  by  which  he 
demanded  of  the  city  $900  as  compensation  for  said  serv- 
ices; that  on  the  same  day  the  claim  was  referred  to  the 
finance  committee  by  the  city  council,  and  on  the  follow- 
ing day  the  committee  reported  that  the  sum  of  $700  ought 
to  be  allowed  and  paid  in  full  thereof;  that  the  report  of 
the  committee  was  adopted  and  the  claim  was  allowed  at 
the  sum  of  $700;  that  immediately  thereafter  warrants 
were  drawn  on  the  miscellaneous  or  general  fund  for  the 
payment  of  the  sum  allowed,  which  warrants  are  the  ones 
in  question  described  by  the  numbers  above  set  forth. 
It  was  further  alleged  that  the  money  to  pay  the  warrants 
was,  or  soon  would  be,  in  the  city  treasury;  and  that 
unless  restrained  by  the  order  of  the  court,  the  defendant 
Broadwell,  as  treasurer  of  the  city,  would  pay  them.  It 
was  further  alleged  that  the  city  had  no  power  to  remove 
the  garbage  from  the  premises  described  in  the  claim; 
that  no  estimate  had  ever  been  made  on  which  to  base 
an  appropriation  ordinance  appropriating  money  for 
the  payment  of  the  warrants;  that  no  appropriation  ordi- 
nance had  ever  been  passed  appropriating  money  for  such 
payment;  that  the  warrants  were  illegal  and  void;  that 
plaintiff  was  a  resident  and  taxpayer  of  the  city ;  that  the 
action  was  brought  on  behalf  of  himself  and  all  other 
taxpayers  similarly  situated;  that  he  was  without  any 
adequate  remedy  at  law,  and  unless  the  payment  of  the 
warrants  was  restrained  by  the  order  of  the  court  he  would 
suffer  great  and  irreparable  injury.  The  petition  con- 
cluded with  the  usual  prayer  for  a  temporary  and  perma- 
nent injunction. 
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The  defendants  filed  separate  answers,  which  put  in 
i^sue  the  allegations  of  the  petition,  and  some  of  these 
answers  contained  an  allegation  that  at  the  time  the  serv- 
ices were  rendered  for  the  payment  of  which  the  warrants 
were  drawn,  and  at  the  time  they  were  issued,  there  was 
no  valid  ordinance  in  force  in  the  city  by  which  the  owners 
of  private  property  therein  could  be  compelled  to  remove 
refuse  and  garbage  from  their  premises,  or  under  which 
the  cost  of  removing  the  same  could  be  collected  from  the 
said  owners,  and  that  the  same  could  not  be  made  a  charge 
against  their  property.  This  allegation  was  admitted  by 
the  reply.  Coutant  &  Squires  further  alleged  in  their 
answer  that  they  purchased  the  warrants  in  question  from 
Peter  Lenagh,  and  paid  him  full  value  for  tliem,  and  were 
the  owners  and  holders  thereof  at  the  time  of  the  com- 
mencement of  the  suit. 

The  cause  was  tried  on  these  issues.  The  trial  court 
found  gCAcrally  for  the  plaintiff,  and  rendered  a  decree 
perpetually  enjoining  the  paymelit  of  the  warrants  at  the 
cost  of  the  defendants.  From  this  decree  defendants  have 
appealed  to  this  court,  and  they  will  hereafter  be  called  the 
appellants. 

1.  The  first  question  presented  for  our  consideration  is, 
had  the  city  of  South  Omaha  the  power  to  remove  garbage 
from  public  and  private  grounds  within  its  limits,  and  pay 
the  cost  of  such  removal  under  the  charter  in  force  at  the 
time  when  the  services  were  rendered? 

It  will  be  observed  that  it  is  agreed  that  at  the  time  there 
was  no  valid  ordin«nn('e  in  force  in  the  city  by  means  of 
which  owners  of  i)rivate  property  could  be  compelled  to 
remove  refuse  and  garbage  from  their  premises,  and  that 
the  cost  of  such  removal  could  not  be  made  a  charge  against 
their  property.  It  follows  that  unless  the  city  had  power 
to  contract  and  pay  for  such  removal  the  refuse,  garbage 
and  filth  must  remain  within  the  city  to  breed  pestilence, 
disease  and  death.  Such  filth  Avould  also  create  a  stencli 
and  constitute  a  public  nuisance.  At  the  time  these  mat- 
ters occurred  the  city  was  governed  by  the  provisions  of 
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article  2,  chapter  13a  of  the  Compiled  Statutes  of  1899, 
entitled :  "Cities  of  the  first  class  having  over  10,000  and 
less  than  25,000  inhabitants."    Section  45  of  this  chapter 
provides  thkt  the  city  shall  have  power  "To  require  any 
and  all  lots  or  pieces  of  ground  within  the  city  to  be 
drained  or  filled,  so  as  to  prevent  stagnant  water  or  any 
other  nuisance  accumulating  thereon,  and  upon  the  failure 
of  the  owners  of  such  lots  or  pieces  of  ground  to  fill  or 
drain  the  same  when  so  required,  the  council  may  cause 
said  lots  or  pieces  of  ground  to  be  drained  or  filled,  and 
the  cost  and  expense  thereof  shall  be  levied  upon  the  prop- 
erty so  filled  or  drained,  and  collected  as  any  other  special 
tax."    By  section  54,  entitled  "Health,"  it  is  provided  that 
the  city  shall  have  the  power  "To  make  regulations  to  se- 
cure the  general  health  of  the  city;  to  prescribe  rules  for 
the  prevention,  abatement,  and  removal  of  nuisances;  to 
make  and  prescribe  regulations  for  the  construction,  loca- 
tion, and  keeping  in  order  of  all  slaughter-houses,  stock- 
yards, warehouses,  stables,  or  other  places  where  ofifenaive 
matter  is  kept  or  likely  to  accumulate  within  the  corporate 
limits  or  within  five  miles  thereof."    It  is  further  provided 
in  said  chapter  that  the  city  shall  have  power  "To  make 
all  contracts  and  do  all  other  acts  in  relation  to  the  prop- 
erty and  concerns  of  the  city  necessary  to  the  exercise  of 
its  corporate  powers."     In  section  52  we  find  the  follow- 
ing:  The  city  chall  have  power  "To  make  regulations  to 
prevent  the  introduction  of  contagious,  infectious,  or  ma- 
lignant diseases  into  the  city,  and  to  create  a  board  of 
health  to  make  quarantine  laws  for  that  purpose  and  en- 
force the  same  within  five  (5)  miles  of  the  city." 

It  would  seem  that  the  provisions  quoted  are  broad 
enough  to  give  the  mayor  and  city  council  power  to  pro- 
tect the  health  and  welfare  of  its  inhabitants  from  pesti- 
lence and  disease  by  removing  or  causing  to  be  removed 
from  within  the  city  limits  the  refuse,  filth  and  garbage 
collected  therein  from  both  private  and  public  premises, 
to  contra(*t  with  the  garbage  master  to  perform  the  nec- 
essary labor  to  that  end,  and  to  pay  him  a  reasonable  com- 
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pensation  therefor.  Dillon,  in  his  work  on  Municipal  Cor- 
porations, Vol.  1,  section  144  [4th  ed.],  says:  "The  pres- 
ervation of  the  pnblic  health  and  safety  is  often  made  in 
express  terms  a  matter  of  municipal  duty,  and  it  is  com- 
petent for  the  legislature  to  delegate  to  municipalities  the 
power  to  regulate,  restrain,  and  even  suppress,  particular 
kinds  of  business,  if  deemed  necessary  for  the  public  good." 
In  section  369  of  said  work  we  find  the  following :  "Our 
municipal  corporations  are  usually  invested  with  express 
power  to  preserve  the  health  and  safety  of  the  inhabitants. 
This  is,  indeed,  one  of  the  chief  purposes  of  local  govern- 
ment,  and  reasonable  by-laws  in  relation  thereto  have  al- 
ways been  sustained  in  England  as  within  the  incidental 
authority  of  corporations  to  ordain."  It  is  further  stated 
that  "The  courts  will  not  interfere  with  the  legitimate  ex- 
ercise by  municipal  bodies  of  their  police  powers  by  which 
the  p^eace,  health,  comfort  and  general  welfare  are  secured 
or  promoted."  It  is  further  stated  that  municipal  corpora- 
tions have  power  to  properly  control  "the  time  and  mode  of 
cleansing  such  receptacles  for  refuse  matter  [sinks,  cess- 
pools, etc.],  and  removal  of  their  contents,"  and  this  "is 
not  only  a  legitimate  subject  of  municipal  concern,  but  is 
imperatively  demanded  by  a  just  regard  for  the  comfort 
and  health  of  the  citizen."  In  City  of  Louisville  v.  Wible^  84 
Ky.,  290,  it  was  held  that  a  contract  with  the  city  giving 
the  exclusive  right  to  remove  dead  animals  for  five  years, 
was  valid.  The  mayor  and  council  of  the  city  of  Baltimore 
appointed  a  health  officer,  prescribing,  among  his  duties 
and  powers,  that  he  should  purify  and  disinfect  vessels 
from  the  infection  of  small-pox ;  and  in  the  case  of  Harri' 
son  V.  Mayor  of  Baltimorey  1  Gill  [Md.],  264,  it  was  held 
that  such  health  officer  must  be  paid  the  reasonable  ex- 
penses incurred  in  the  discharge  of  such  official  duty.  We 
therefore  hold  that  the  city  had  the  power,  under  the  stat- 
utes in  force  at  the  time  the  acts  complained  of  took  place, 
to  contract  with  the  garbage  master  to  remove  the  refuse, 
filth  and  garbage  from  both  public  and  private  premises 
within  the  city  limits,  and  pay  him  a  reasonable  compensa- 
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tion  therefor,  before  attempting  to  collect  the  cost  thereof 
from  the  owners  of  the  property  from  which  such  oflFal  was 
removed. 

2..  Appellee  further  contends  that  there  was  no  estimate 
made,  no  appropriation  ordinance  passed  and  no  fund  pro- 
vided against  which  the  warrants  in  question  could  be  law- 
fully drawn,  and  for  that  reason  their  payment  should  be 
enjoined.  Sections  60  and  61,  article  2,  chapter  13a  of 
the  statutes  in  question  at  that  time  provided  that  "The 
fis<*al  year  of  each  city  shall  commence  on  the  second  Mon- 
day in  August.  The  city  shall  within  the  last  quarter  of 
each  fiscal  year  pass  an  ordinance  to  be  termed  *The  An- 
nual Appropriation  Bill,'  and  such  corporate  authorities 
may  appropriate  such  sum  or  sums  of  money  as  may  be 
deemed  necessary  to  defray  all  necessary  expenses  and 
liabilities  of  such  corporations,  not  exceeding  in  the  aggre- 
gate the  amount  of  tax  authorized  to  be  levied  during 
the  then  ensuing  year;  and  in  such  ordinance  there  shall 
be  specified  the  object  and  purposes  for  which  such  appro- 
priations are  made,  and  the  amount  or  amounts  appropri- 
ated for  each  object  or  purpose."  It  is  further  provided 
that  "Before  such  annual  appropriation  bill  shall  be 
passed,  the  council  shall  prepare  an  estimate  of  the  prob- 
able money  necessary  for  all  purposes  to  be  raised  in  said 
city  during  the  fiscal  year  for  which  the  appropriation  is 
to  bo  made,  including  interest  and  principal  due  on  the 
bonded  debt  and  sinking  fund,  itemizing  and  classifying 
the  different  objects  and  branches  of  expenditures,  as  near 
as  may  be,  with  a  statement  of  the  entire  revenue  of  the 
city  for  the  previous  fiscal  year,  and  shall  enter  the  same 
at  large  upon  its  minutes  and  cause  the  same  to  be  pub- 
lished four  weeks  in  some  newspaper  published  and  of 
^^encral  circulation  in  the  city."  It  must  be  conceded  that 
if  the  record  shows  that  these  acts,  or  any  of  them,  were 
not  performed  then  the  warrants  are  illegal,  and  are  not 
a  lawful  charge  against  the  city,  and  the  decree  enjoining 
their  payment  must  be  affirmed.  We  find  in  the  record, 
however,  an  appropriation  ordinance  for  the  fiscal  year 
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commencing  on  the  second  Monday  in  August,  1896,  and 
ending  August  8,  1897.  Said  ordinance  proceeded  by  sec- 
tions  to  appropriate  sums  of  money  for  certain  specific 
purposes,  including  interest  on  bonded  indebtedness,  for 
the  payment  of  judgments  against  the  city,  for  the  expenses 
of  the  police  department,  for  the  expenses  of  the  fire  de- 
partment, for  the  expenses  of  public  lights,  for  salaries  of 
the  city  oflBcers,  for  the  engineer  department,  for  the  im- 
provement of  public  grounds  and  parks,  and  by  section 
eight  of  said  ordinance  the  following  appropriation  was 
made: 

"Section  VIII.  That  the  sum  of  |6,740  is  appropriated 
and  set  apart  to  pay  the  expenses  of  said  city  for  miscel- 
laneous purposes,  and  that  said  fund  shall  be  known  as 
the  *  General  Fund.'" 

Other  appropriations  were  provided  for  by  this  ordi- 
nance, which  was  passed  July  13,  1896,  and  published  as 
provided  by  law.  The  record  shows  that  the  services,  for 
the  payment  of  which  the  warrants  in  question  were  issued, 
were  rendered  during  the  fiscal  year  covered  by  this  ap- 
propriation ordinance,  and  that  the  claim  was  allowed 
as  against  the  fund  for  miscellaneous  purposes  known  as 
the  "General  Fund,"  and  the  warrants  were  drawn  upon 
that  specific  fund.  It  appears,  therefore,  that  an  appro- 
priation ordinance  was  properly  passed  for  the  fiscal  year 
during  which  the  services  were  rendered,  for  the  payment 
of  which  the  warrants  in  question  were  drawn.  It  was 
proper  for  the  city  to  provide  a  miscellaneous  fund,  to  be 
called  a  general  fund,  for  the  payment  of  claims  which 
would  arise,  and  for  which  it  was  impossible  to  estimate 
the  exact  amount  which  would  be  required.  The  claim  in 
question  was  such  an  one.  It  thus  appears  that  a  fund 
was  provided  for  the  purpose  pf  paying  this  claim.  It  is 
not  claimed  that  this  fund  was  exhausted,  and  it  is  now 
admitted  by  the  petition  that  there  was  a  sufficient  amount 
of  said  fund  unexpended  to  pay  these  warrants.  This  dis- 
poses of  the  appropriation  question. 

It  is  further  claimed  that  no  estimate  was  made  by  the 
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city  council  upon  which  to  base  the  appropriation  ordi- 
nance, and  that  the  ordinance  is  therefore  void.  In  this 
case  all  reasonable  presumptions  are  to  be  indulged  in 
favor  of  official  regularity.  2  Desty,  Taxation^  page  615; 
Yelvcrton  v.  Steele^  36  Mich.,  62. 

It  may  be  stated  as  the  rule,  that  the  presumption  is 
that  the  officers  have  complied  with  the  law,  and  their  pro- 
ceedings are  valid ;  but  this  presumption  may  be  overcome 
by  evidence.  It  was  therefore  incumbent  upon  the  appellee 
to  show  by  some  competent  evidence  that  no  estimate,  such 
as  is  provided  for  in  section  62  of  the  statutes,  was  ever 
made  and  published  prior  to  the  passage  of  the  appro- 
priation ordinance.  This  appellee  failed  to  do.  The  only 
evidence  offered  or  contained  in  the  record  on  this  ques- 
tion is  as  follows :  Mr.  Lambert,  the  attorney  for  the  plain- 
tiff, was  sworn  and  gave  the  following  testimony: 

Q.  Are  you  familiar  with  the  city  records  of  the  city  of 
South  Omaha?  That  is,  with  the  record  of  council  pro- 
ceedings for  the  year  1897? 

A.  I  am  with  some  parts  of  it ;  yes,  sir. 

Q.  Have  you  made  a  search  of  the  records  of  the  city 
of  South  Omaha  for  the  purpose  of  ascertaining  whether 
the  records  contain  an  estimate  made  by  the  city  council 
of  the  amount  necessary  for  the  general  expenses  of  the 
city  for  the  year  1897? 

A.  I  did.    Yes,  sir. 

Q.  Did  you  find  any  record  of  any  estimate  being  made? 

A.  No,  sir ;  I  did  not  find  such  record  of  an  estimate  of 
any  kind. 

Q.  Did  you  make  a  search  of  the  records  of  the  city  of 
South  Omaha  for  an  estimate  of  the  general  expenses,  in- 
cluding garbage,  for  the  year  1898? 

A.  I  did. 

Q.  Did  you  find  any  record  of  any  such  estimates  being 
made? 

A.  I  did  not  find  a  record  of  any  estimate  whatever. 

The  proper  objections  were  made  to  these  questions  and 
answers,  Vhich  were  overruled,  and  to  all  of  which  the 
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defendants  excepted.  On  cross-examination  the  witness 
testified,  when  handed  a  paper,  that  Mr.  Carpenter,  the 
clerk,  gave  him  the  paper  which  was  an  estimate ;  that  he 
did  not  find  it  in  the  office  of  the  clerk,  that  the  clerk 
gave  it  to  him,  and  told  him  that  he,  the  clerk,  had  made 
it,  and  that  the  council  had  nothing  to  do  with  it.  It  is  , 
clear  that  this  evidence  fails  to  establish  the  fact  that  no 
estimate  was  made  and  published  for  the  year  1896. 

The  warrants  in  question  were  chargeable  against,  and 
payable  out  of,  the  miscellaneous  fund,  or  so-called  general 
fund,  contained  in  the  appropriation  ordinance  passed 
July  13,  1896.  This  must  be  the  case,  for  it  is  settled  be- 
yond controversy  that  each  fiscal  year  must  take  care  of 
itself.  In  other  words,  the  expenses  incurred  during  each 
fiscal  year  must  be  paid  out  of  the  funds  appropriated  and 
collected  for  that  year.  This  being  the  case  and  the  ap- 
pellee having  failed  to  offer  any  evidence  tending  to  show 
that  no  estimate  was  made  and  published  for  that  year, 
he  must  fail  so  far  as  this  contention  is  concerned.  It 
follows  that  the  evidence  adduced  in  the  court  below  was 
clearly  insufficient  to  sustain  the  decree.  Many  questions 
are  contained  in  the  record  relating  to  the  admissibility  of 
the  evidence,  and  especially  the  ordinance  offered  by  ap- 
pellee."  In  our  view  of  the  case  these  questions  are  not 
material,  for  the  record  is  such  that  we  are  compelled  to 
decide  the  case  on  the  points  discussed  herein.  For  this 
reason  we  have  treated  the  case  as  though  all  of  the  evi- 
dence offered  and  contained  in  the  bill  of  exceptions  was 
properly  received. 

The  appellee  having  failed  to  establish  such  a  state  of 
facts  as  would  warrant  the  court  in  rendering  a  decree 
perpetually  enjoining  the  collection  of  the  warrants  in 
question,  we  recommend  that  the  decree  of  the  district 
court  be  reversed,  and  the  case  dismissed  at  plaintiff's  cost 

Pound  and  Oldham,  OC,  concur. 

Bbvebsbd  and  dismissed. 
44 
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The  St.  Joseph  &  Grand  Ise^and  Railway  CJompany  ?. 

ROBEBT  McCABTY  BT  AL, 

Felkd  NoTEiCREB  19, 1902.    No.  11,920. 
Commissioner's  opinion.    Department  No.  3. 

1.  Trial:    Instruction,  Pebemftoby:    Specifio  Inquibies:    SumcDDfCT 

OF  Evidence.  When  a  party  reqiuests  a  peremptory  instruction 
in  his  favor  and  afterwards  requests  and  obtains  the  submlB- 
sion  of  specific  inquiries  of  fact  to  the  jury  covering  all  essen- 
tial matters  in  issue  and  the  jury  returns  a  verdict  for  his  ad- 
versary,  a  motion  for  a  new  trial  on  the  ground  of  insufficiency 
of  evidence  raises  the  same  questions  as  that  raised  by  the  request 
and  only  one  of  such  rulings  need  be  determined  in  the  disposi- 
tion of  the  case  in  this  court 

2.  Waters   and   Watercourses:      Sxtbface  Watebs:      Damages:     Evi- 

dence. Objections  to  the  admission  of  certain  evidence  examined 
and  held  not  to  be  well  taken. 

3.  Waters   and  Watercourses:      Subface   Waters:      Damaoes:     Evi- 

dence. Evidence  held  to  be  sufficient  to  support  the  verdict  of  the 
jury. 

Ebbob  from  the  district  court  for  Hall  county.  Tried 
below  before  Thompson,  J.    Affirmed. 

M.  A.  Reedy  M.  A,  Hartigan  and  J  as.  H.  Wooley,  for 
plaintiff  in  error. 

W.  A.  Prince,  contra. 

Ames,  0.  * 

For  a  term  of  about  twenty  years  the  defendant  com- 
pany had  maintained  in  its  line  of  road  extending  across 
the  farm  of  the  plaintiffs  a  bridge  or  culvert  about  twelve 
feet  long  and  four  feet  high.  There  was  admittedly  a  de- 
pression of  some  degree  in  the  plaintiffs'  land  at  this  point, 
and  during  the  time  of  the  maintenance  of  the  bridge,  sor- 
face  water  upon  the  plaintiffs'  premises  flowed  away  under 
it,  so  that  by  this  moans  they  were  sufficiently  drained  for 
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agricultural  purposes.  In  June,  1899,  the  company  dis- 
continuecj  the  maintenance  of  the  structure  and  filled  the 
space  under  it  with  earth  so  as  to  make  an  embankment. 
Shortly  afterwards  a  heavy  fall  of  rain  occurred^  and,  the 
flow  of  water  being  obstructed  by  the  embankment,  the 
plaintiffs'  lands  were  flooded,  causing  injuries  to  their 
growing  crops,  to  recover  damages  for  which  this  action 
was  brought.  At  the  conclusion  of  the  trial  the  company 
asked  the  court  for  a  peremptory  instruction  in  its  behalf, 
which  was  refused.  The  case  was  then  submitted  to  the 
jury  upon  the  evidence  under  instructions  by  the  court,  and 
a  verdict  was  returned  for  the  plaintiff,  which  the  defend- 
ant s?eeks  to  have  reversed  by  this  proceeding. 

The  principal  contention  of  the  plaintiff  in  error  is, 
that  there  is  not  sufficient  evidence  to  support  the  verdict, 
for  the  reason  that  it  was  not  shown  that  tliere  was  a 
sufficiently  well-defined  channel  or  draw  at  the  place  in 
question  to  require  the  company  to  maintain  an  opening 
in  its  embankment  for  the  passage  of  surface  water.  The 
evidence  with  reference  to  this  question,  which  was  the 
main  battle  ground  of  the  trial,  is  conflicting.  At  the  re- 
quest of  the  plaintiff  in  error,  the  following  among  other 
questions  were  especially  submitted  to  the  jury  and 
answered  by  them  as  indicated. 

Q.  Was  there  a  creek  or  natural  stream  running  through 
the  opening  in  the  railroad  embankment  filled  up  by  the 
defendant? 

A.  There  was  a  natural  course  for  surface  water. 

Q.  Had  the  action  of  the  water  in  passing  over  the  lands 
rented  by  plaintiff  and  in  passing  up  to  the  place  in  th(» 
embankment  filled  in  by  the  defendant,  cut  and  worn  a 
well-defined  bed  or  channel  in  the  soil? 

A.  Yes. 

Q,  If  you  answer  the  last  question  in  the  affirmative 
then  state  how  wide  and  deep  a  channel  or  bed  had  thus 
been  cut  or  worn? 

A.  From  six  to  twenty-four  inches  deep.  No  testimony 
as  to  width. 
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Q.  Does  not  the  evidence  show  that  there  was  no  water 
at  this  place  except  after  severe  showers? 

A.  No. 

By  requesting  the  submission  of  these  questions  to  the 
jury,  we  think,  the  defendant  waived  the  objection  that 
there  was  no  evidence  upon  the  issues  sufficient  for  their 
consideration,  and  is  bound  by  the  answers  given,  unless 
they  are  wholly  without  support  by  the  evidence,  and  thus 
presented  the  same  question  as  was  presented  by  the  re- 
quest, and  only  one  of  such  rulings  need  be  considered 
in  the  disposition  of  the  case  in  this  court.  We  do  not 
think  that  these  especial  findings  are  so  entirely  destitute 
of  support  as  w^ould  have  warranted  the  court  in  setting 
them  aside,  especially  as  none  of  them  is  complained  of 
in  the  petition  in  error.  If  the  situation  w^as  such  as  is 
described  by  these  findings  that  fact,  taken  in  connection 
with  the  circumstance,  which  seems  to  have  been  prac- 
tically admitted,  or  at  least  undisputed,  that  the  lands 
had  never  been  flooded  during  the  time  of  the  maintenance 
of  the  bridge,  leaves  no  room  to  doubt  the  plaintiffs'  right 
of  recovery,  and  renders  it  unnecessary  to  consider  the 
instructions  of  the  court  bearing  upon  that  question. 

Objection  is  made  to  some  of  the  evidence  admitted  as 
tending  to  prove  the  value  of  a  quantity  of  growing  corn 
destroyed  by  the  waters.  We  do  not  feel  inclined  to  go 
extensively,  which  we  would  be  obliged  to  do  if  we  took 
the  matter  up  at  all,  into  the  inquiry  whether  the  methods 
adopted  in  this  respect  were  technically  correct.  The 
amount  of  the  recovery  was  so  small  that  if  error  in  this 
regard  was  committed  it  is  evident  that  it  could  not  have 
u^riously,  if  at  all,  prejudiced  the  plaintiff  in  error.  Bot 
we  will  say  generally  that  in  our  opinion  the  method 
adopted,  which  was  to  ascertain  from  the  witness,  that 
Je  had  knowledge  of  the  yield  of  and  the  value  of  com  in 
the  neighborhood  in  the  fall  following  the  injury,  and  of 
tlie  cost  of  cultivation  to  maturity,  and  then  to  ask  him 
to  state  in  view  of  that  knowledge  what  in  his  opinion  was 
tlio  value  of  the  plant  at  the  time  of  its  destruction,  was 
not  erroneous* 
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For  these  reasons  it  is  recommended  that  the  judgment 
of  the  district  court  be  affirmed. 

Ai^BRT  and  Dufpie,  CO.,  concur. 

Affibmbd. 


The  Bank  of  Callaway  v.  Jambs  W.  Henry. 

Filed  November  19, 1902.    No.  11,998. 
Commissioner's  opinion.    Department  No.  1. 

1.  Appeal  and  Error:     Instbuction:     Changino  Issue.     An  instruc- 

tion which  seeks  to  state  the  issues  and  only  changes  them  by 
adding  specific  facts,  which  have  been  shown  In  evidence  without 
objection,  and  does  not  alter  their  legal  effect.  Is  not  ground  for 
reversal. 

2.  Appeal  and  Error:    Instbuction:    Defenses.   An  instruction  to  the 

jury  to  find  for  defendant  if  they  conclude  that  either  of  two 
defenses  claimed  is  true,  is  not  reversible  error,  though  one  of 
the  defenses  fails  to  state  necessary  facts,  which,  however,  are 
undisputed  in  the  testimony. 

Error  from  the  district  court  for  Ouster  county.  Tried 
below  before  Sullivan,  J.    Affirmed. 

R.  E.  Brega,  for  plaintiff  in  error. 

H.  J.  Shinn,  contra. 

Hastings,  C. 

This  action  is  a  suit  upon  a  promissory  note  to  which 
is  interposed  three  defenses :  1.  That  the  plaintiff  does  not 
own  it.  2.  That  it  has  been  paid  in  full;  that  the  maker 
sold  to  the  payee  a  pair  of  horses  for  f  150  with  the  agree- 
ment that  the  same  should  be  appled  on  this  note  and  that 
the  plaintiff  had  full  knowledge  of  the  agreement  and 
authorized  flie  payee  to  purchase  the  team  and  apply  its 
price  upon  the  note.  3.  That  the  defendant  made  a  full 
and  complete  settlement  with  the  plaintiff  for  the  amount 
remaining  due  on  the  note  after  deducting  the  said  sum 
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of  |150,  and  by  reason  of  said  settlement,  and  on  consid- 
eration  of  it,  the  plaintiff  agreed  to  release  defendant  on 
the  note.  Plaintiff  replied  denying  in  detail  the  several 
allegations  of  the  defendant  From  a  verdict  and  judjr- 
ment  for  defendant  the  plaintiff  brings  error  and  alleges 
the  court  erred  in  giving  instructions  numbers  2  and  3; 
that  there  were  errors  of  law,  duly  excepted  to,  occurring 
at  the  trial ;  that  the  verdict  is  contrary  to  law  and  not 
sustained  by  sufficient  evidence,  and  that  there  was  error 
in  overruling  motion  for  new  trial.  It  will  be  seen  from 
this  that  the  errors  allied  are  really  the  giving  of  instruc- 
tions 2  and  3  and  that  the  evidence  does  not  warrant  the 
verdict  and  judgment. 

Instruction  number  2  is  complained  of  in  oral  argument 
because  not  accurately  setting  forth  the  defenses  pleaded. 
The  second  and  third  defenses  stated  in  the  answer  are 
set  forth  at  greater  length  and  >\ith  the  addition  of  some 
circumstances  taken  from  the  evidence,  but  they  do  not 
seem  to  vary  in  substance  from  the  allegations  of  the 
pleading,  and  the  various  circumstances  which  are  added 
by  the  court  were  all  admitted  in  evidence  without  objec- 
tion. The  court's  interpretation  of  the  answer  must  be 
held  to  be  that  which  the  parties  themselves  made  of  it 
at  the  trial.  The  complaint  of  instruction  number  3  made 
orally  at  the  argument,  and  not  in  brief,  is  that  it  author- 
izes a  verdict  for  defendant  upon  either  one  of  the  second 
and  third  defenses,  if  found  in  his  favor.  It  is  claimed 
that  the  second  one  does  not  amount  to  a  defense  and  that 
the  instruction  is  consequently  erroneous. 

The  defenses  are  somewhat  inartisticallv  stated  in  the 
answer  but  are  in  substance  as  given  by  the  trial  court, 
namely :  second,  that  the  maker  and  payee  with  full  knowl- 
(Hl<»e,  (consent  and  authorization  of  the  indorsee  had  agreed 
that  this  team  of  horses  should  be  taken  by  the  payee  and 
ai)plied  upon  the  note  at  the  agreed  price  of  |150;  thinl, 
that  after  this  transaction  a  settlement  was  had  as  to  the 
amount  due  on  tlie  note  and  in  consideration  thereof  the 
plaintiff  had  released  the  defendant. 
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The  evidence  at  the  trial  showed  conclusively  that  a  note 
had  been  given  to  the  plaintiff  for  the  balance  due  on  the 
note  sued  on,  after  deducting  the  f  150,  and  that  this  note 
for  the  remainder  had  been  paid.  We  are  constrained  to 
think  that  the  district  court  was  right  in  saying  that  either 
of  these  defenses :  that  the  horses  had  been  originally  sold, 
with  plaintiff's  knowledge  and  consent,  under  an  agree- 
ment that  their  price  should  be  applied  upon  the  note, 
or  that  a  subsequent  settlement  had  been  had  and  their 
price  actually  applied  and  the  balance  paid  and  defendant 
agreed  to  be  released;  either  of  these  states  of  fact,  if 
shown  by  the  evidence,  together  with  the  admitted  facts 
of  payment  of  the  balance  of  the  note  sued,  would  consti- 
tute a  defense.  It  should  be  added  that  there  was  some 
evidence  to  knowledge  and  consent  that  this  team  should 
go  towards  paying  the  note,  on  plaintiff's  part  before  the 
alleged  settlement.  We  do  not  find  any  reversible  error 
in  either  of  these  instructions. 

So  far  as  the  evidence  is  concerned,  the  sale  of  the  team 
by  the  maker  to  the  payee  for  a  consideration  of  |150  to 
l)e  applied  on  this  note  is  undenied — indeed,  conceded  by 
the  plaintiff.  The  giving  to  the  plaintiff  of  an  order  upon 
the  payee  for  f  150  to  be  applied  to  this  purpose  is  also 
conceded.  The  taking  of  a  new  note  from  the  original 
maker  for  the  difference  between  this  amount  of  |150  and 
the  note  sued  oh,  ^ith  accrued  interest  in  the  sum  of  $41, 
is  also  admitted.  The  only  question  really  in  dispute  is 
as  to  whether 'or  not  at  the  giving  of  this  last  note  there 
was  a  settlement  and  an  agreement  that  in  consideration 
of  it  and  of  the  order  for  |150  the  defendant  should  be 
released.  Defendant  expressly  swore  to  such  an  agree- 
ment and  that  the  bank  cashier  told  him  the  original  note 
would  be  only  held  against  Holway  who  had  guaranteed 
it.  The  plaintiff's  cashier  swore  that  the  only  agreement 
was  that  the  bank  should,  if  possible,  get  this  money  from 
the  original  payee,  Holway,  and  if  it  could  be  so  gotten, 
it  should  be  applied  upon  this  note.  It  seems  that  some 
two  years  elapsed  after  the  transaction  of  the  taking  of 
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tlie  order  on  Holway  for  |150,  and  the  note  from  the 
defendant  for  the  balance,  before  any  attempt  was  made 
to  collect  from  defendant  the  |150.  It  appears  that  in  the 
meantime  there  had  been  other  transactions  between  the 
bank  and  Holway,  in  which  the  bank  had  extended  credit 
to  Holway  to  the  amount  of  several  hundred  dollars; 
the  jury  seem  to  have  believed  the  defendant's  statement 
rather  than  the  cashier's,  and  as  there  is  evidence  in  the 
record  tending  to  support  their  conclusion,  it  can  not 
now  be  reversed. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

KiBKPATBiCK,  C,  concurs. 

Affirmed. 


The  President  and  Directors  of  the  Insurance  Com- 
pany OF  North  America,  appellant,  v.  John  A. 

BUCKSTAFF  ET  AL.^  APPELLEES. 

Filed  November  19,  1902.    No.  12,052. 
Commissioner's  opinion.    Department  No.  3. 

1.  Appeal  and  Error:     Issue,  Facts  Not  in:     EvmENCs:     Estoppel. 

Where  evidence  tending  to  establish  facts  not  directly  put  in  issue 
by  the  pleading,  has  been  admitted  without  objection,  a  party 
can  not,  on  appeal  to  this  court,  be  heard  to  complain  that  SQcb 
facts  were  not  an  issue  in  the  case. 

2.  Landlord   and   Tenant:     Fixtures:     Evidencb    Confuctino.     The 

question  of  the  character  of  a  steam  heating  plant,  wheUior  a 
permanent  fixture  or  personal  property  which  may  be  removed  by^ 
a  tenant  during  his  term,  is  one  of  mixed  law  and  fact,  and  the 
finding  of  the  court  upon  that  question,  when  based  on  fiairiy 
conflicting  evidence,  will  not  be  disturbed. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Affirmed, 

8.  L.  Ocisthardt,  for  appellant. 

Charles  0.  Whedon,  contra. 
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DuppiE^  C. 

November  30,  1889,  Jane  G.  Hutchins  was  the  owner 
of  lot  3,  block  22,  in  the  city  of  Lincoln.  On  said  date 
she  made  two  mortgages  thereon  to  the  Clarke-Leonard 
Investment  Company.  These  mortgages  were  for  f8,000 
each,  one  covering  the  north  half,  the  other  the  south  half 
of  said  lot.  These  two  mortgages  have  been  foreclosed, 
a  sale  of  the  property  had,  and  appeals  are  now  pending 
in  this  court  from  the  order  of  the  district  court  con- 
firming the  sales.  Without  reciting  the  various  steps 
leading  thereto  it  will  be  suflBcient  to  say  that  The  Presi- 
dent and  Directors  of  the  Insurance  Company  of  North 
America  are  now  the  owners  of  the  liens  created  by  the 
two  mortgages  above  mentioned  and  the  decrees  foreclos- 
ing the  same,  and  will,  if  the  order  of  confirma'tion  is 
affirmed,  be  entitled  to  deeds  for  the  property.  Prior  to 
the  foreclosure  proceedings  the  Badger  Lumber  Company 
became  the  owner  of  the  north  half  of  the  lot  by  convey- 
ance from  Mrs.  Hutchins,  and  has  since  held  title  to  the 
property  subject  to  the  mortgage  thereon,  and  the  Buck- 
staflf  Manufacturing  Company  became  the  owner  of  the 
south  half,  also  subject  to  the  mortgage.  There  is  a  three- 
story  brick  building  on  the  lot  and  the  petition  alleges 
that  there  is  a  steam  heating  plant  therein  used  for  heat- 
ing the  same,  and  it  is  charged  that  John  A,  Buckstaff, 
one  of  the  defendants,  has  dismantled  the  plant,  discon- 
nected the  pipes  and  radiators,  removed  the  boiler  from 
its  foundation  and  removed  most  of  the  radiators,  steam 
pipes  and  steam  fittings  from  the  building  and  stored  them 
elsewhere.  An  injunction  restraining  the  defendants  from 
removing,  destroying  or  disposing  of  the  property,  or  from 
interfering  with  the  plaintifif,  or  the  receiver  appointed  for 
the  property,  from  taking  possession  thereof  and  replac- 
ing the  same  in  the  building,  is  prayed.  The  answer  was 
a  general  denial  and  at  the  trial  a  decree  was  entered  dis- 
missing the  plaintiff's  petition. 

The  appellant,  in  its  brief,  insists  that  the  decree  ap- 
pealed from  is  erroneous  for  the  following  reasons; 
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"1.  All  the  material  allegations  of  the  petition  were  es- 
tablished by  uncontradicted  evidence. 

"2.  The  finding  of  the  district  court,  that  the  defendant 
Buckstaff  was  entitled  to  remove  the  steam  heating  plant, 
because  he  had  placed  the  same  upon  the  property  tem- 
porarily BB  lessee,  is  not  responsive  to  any  issues  in  the 
case  and  w^holy  extra-judicial. 

"3.  The  boiler  and  steam  heating  plant  were  fixtures, 
and  had  become  a  part  of  the  realty  under  any  aspect  of 
this  case. 

"4.  The  plaintiff,  on  the  showing  made  in  support  of  the 
petition,  is  entitled  to  a  perpetual  injunction  restraining 
the  removal  of  the  heating  plant,  and  further  restraining 
the  defendants  from  interfering  with  the  plaintiff  or  re- 
ceiver in  retaking  and  replacing  the  property  removed, 
so  far  as  the  same  can  be  identified  and  traced." 

It  is  urged  that  as  there  was  no  defense  asserted  against 
the  plaintiff's  claim  except  a  general  denial  that  there 
were  two  questions  only  which  the  court  could  consider: 
1st.  Did  the  evidence  establish  the  allegations  of  the  peti- 
tion?   2d.  Did  the  petition  state  a  cause  of  action? 

As  a  general  rule  the  proposition  contended  for  by  the 
appejlant  is  true,  but,  like  all  general  rules,  it  has  its 
exceptions,  and  one  exception,  apparently  well  estab- 
lished, is  that  where  evidence  is  taken  without  objection 
on  a  question  germane  to  the  case  on  trial  but  not  put  in 
issue  by  the  pleadings,  the  admission  of  the  evidence  makes 
it  an  issue  which  the  court  should  submit  by  a  proper  in- 
struction to  the  jury,  if  the  case  is  so  tried,  and  a  party 
on  appeal  can  not  urge  that  it  was  not  an  issue  in  the  case. 
Collins  V.  Collins^  46  la.,  60;  Gaston  v.  Austin,  52  la.,  35; 
Wilson  Sewing  Machine  Co.  v.  Bull,  52  la.,  554.  In  this 
case  the  defendants  introduced  evidence  without  any  ob- 
jection being  made  that  it  was  not  an  issue  in  the  case^ 
tending  to  show  that  John  A.  Buckstaff  was  in  possession 
of  the  mortgaged  premises  as  tenant  and  that  while  so  in 
possession  he  put  in  the  heating  plant  for  a  temporary  pur- 
pose and  in  a  temporary  manner,  intending  to  remove  the 
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same  at  the  termination  of  his  tenancy.  Not  only  was 
this  evidence  of  the  defendant  given  without  objection 
from  the  plaintiff,  but  the  witnesses  were  cross-examined 
at  length  upon  the  question  of  the  temporary  character 
of  the  plant,  and  a  witness  was  called  in  rebuttal  by  whom 
it  was  sought  to  show  that  the  heating  plant  was  put  in 
in  the  usual  manner  and  as  a  permanent  fixture. 

The  whole  record  makes  it  apparent  that  the  case  was 
tried  and  submitted  to  the  court  upon  the  theory  advanced 
by  the  plaintiff  that  the  plant  was  a  part  of  the  realty, 
and  upon  the  part  of  the  defendants  that  it  was,  personal 
property  which  could  be  removed  by  the  tenant  previous, 
to  the  expiration  of  his  term.  The  plaintiff's  petition 
alleged  that  it  had  a  lien  on  the  property  by  virtue  of  its 
mortgages  and  decrees  of  foreclosure;  that  the  defendant 
Buckstaff,  with  intent  to  cheat  and  defraud  the  plaintiff, 
and  for  the  purpose  of  depriving  plaintiff  of  its  lien  upon 
said  steam  heating  plant  and  fixtures,  and  with  intent  to. 
despoil  said  property  and  to  make  it  of  as  little  value  as 
possible  to  the  plaintiff,  had  proceeded  to  dismamtle  said 
steam  heating  plant,  etc.  It  is  evident  from  the  record 
before  us  that  at  the  trial  the  attorneys  and  court  pro- 
ceeded upon  the  theory  that  by  their  general  denial  the 
defendants  put  in  issue  the  character  of  the  property, 
whether  real  or  personal,  and  that  this  was  the  real  issue 
in  the  case.  At  any  rate  that  issue  was  tried,  and  the 
court  in  its  decree  found  that  "at  the  time  of  the  making 
of  the  plaintiff's  mortgage  the  steam  heating  plant  de- 
scribed in  plaintiff's  petition  herein,  was  not  a  part  of 
the  real  estate  in  said  mortgage  described;  that  the  de- 
fendant John  A.  Buckstaff,  as  lessee  of  said  property, 
placed  said  steam  plant  in  said  property  temporarily  and 
that  the  same  can  be  removed  without  detriment  to  said 
property.'* 

We  think  it  too  late  at  this  stage  of  the  case  to  say  that 
the  only  matter  presented  to  the  court  was  the  sufficiency 
of  the  petiticm  and  of  the  evidence  to  support  it,  and  to 
ask  us  to  disregard  all  evidence  offered  by  both  parties 
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upon  the  question  of  whether  the  plant  was  a  removable 
trade  fixture.  Upon  the  question  whether  the  plant  was 
put  in  for  a  temporary  purpose  and  in  a  temporary  man- 
ner, the  evidence  is  extremely  conflicting,  and  as  the  ques- 
tion of  the  character  of  the  fixture  is  one  of  mixed  law 
and  fact  to  be  passed  upon  by  the  jury,  under  proper  in- 
structions, or  the  trial  court,  where  the  trial  is  to  the  court, 
w^e  can  not  interfere  with  the  finding  made.  John  A. 
Buckstaff  himself  testifies  that  after  becoming  lessee  of 
the  premises  he  put  in  the  plant  for  the  purpose  of  heat- 
ing the  liring  rooms  in  the  second  and  third  stories;  that 
he  had  a  boiler  which  was  large  enough  to  run  machinery 
and  heat  the  building,  and  that  he  put  it  in  with  a  view  of 
running  in  connection  with  the  building  a  laundry;  that 
the  pipes  were  put  in  and  connections  made  for  the  pur- 
pose of  attaching  laitndry  machinery,  laundry  steamers 
and  things  like  that ;  that  no  floor  or  ceiling  plates  were 
used;  that  he  informed  the  contractors  who  put  in  the 
plant  that  he  did  not  want  the  plant  put  in  permanently 
as  he  might  want  to  take  it  out,  and  it  was  not  necessary 
to  fasten  anything  down  to  the  building. 

M.  P.  O'Connor  testified  that  he  put  in  the  plant  and 
did  all  the  work  except  connecting  the  boiler  with  some 
of  the  large  pipes;  that  the  plant  was  put  in  so  that  it 
could  be  taken  out;  that  the  boiler  was  an  eighty  horse- 
power, whereas  one  of  twenty-five  or  thirty  horse-power 
would  be  sufficient  for  heating  purposes  alone;  and  on 
being  asked  how  it  was  put  in  with  a  vicAV  to  being  used 
for  any  other  than  heating  purposes,  replied  that  open- 
ings wei'e  left  for  pipes  to  be  connected  at  any  time 

Alfred  J.  Wyant,  a  witness  for  plaintiff,  squarely  con- 
tradicts this  witness  and  says  the  plant  was  put  in  in 
the  usual  and  ordinary  way  of  fitting  such  plants. 

Under  the  circumstances  and  because  of  the  great  con- 
flict in  the  evidence,  we  can  not  say  that  the  firfding  of  the 
district  court  was  not  supported  bv  the  evidence,  and  we 
recommend  that  the  deci'ee  appealed  from  be  affirmed. 

Ames  and  Albebt,  CC,  concur. 

Affirmed. 
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Oeobgb  N.  Hicks  et  al.,  appellees,  v.  The  City  op  Omaha 

bt  al.^  appellants. 

Filed  Novembeb  19,  1902.    No.  12,146. 

Commissioner's  opinion.    Department  No.  1. 

Hunicipal  Corporations:  Stbeets:  Payiko  ajud  Curbing.  The  ques- 
tion in  this  case  having  been  adjudicated  in  Orr  v.  City  of  Omaha, 
2  Neb.  (Unof.),  771,  90  N.  W.  Rep.,  301,  the  decree  below  is  modi- 
fled  so  as  to  conform  to  the  rule  there  announced. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcett,  J.    Modified  and  affirmed. 

James  H.  Adams  and  Charles  E.  Morgan,  for  appellants. 

H.  W.  Pentwck,  contra. 

LOBINGIER,  C. 

In  the  court  below  appellees  prayed  for  a  decree  enjoin- 
ing appellants  from  enforcing  certain  assessments  for 
paving  and  curbing.  After  setting  forth  certain  alleged 
defects  in  the  petition  requesting  said  paving,  they  fur- 
ther averred  that  "no  petition  of  property  owners  along 
said  street  was  ever  secured,  filed  or  acted  upon  by  said 
city  council  requesting  the  curbing  of  said  street  and  the 
said  city  council  acted  without  authority  or  jurisdiction 
in  ordering  said  street  curbed."  Upon  a  hearing  on  the 
merits,  a  decree  was  rendered  in  accordance  with  this 
prayer,  finding  "that  all  of  the  allegations  of  the  petition 
are  true,"  and  perpetually  enjoining  api)ellants  from  en- 
forcing said  assessments  either  for  paving  or  curbing. 
Appellant  does  not  here  seek  a  reversal  of  this  decree  but 
merely  a  modification  thereof  as  to  the  assessments  for 
curbing,  and  relies  on  Orr  v.  City  of  Omaha,  2  Neb. 
[Unof.],  771,  90  N.  W.  Kep.,  301,  in  support  of  its  con- 
tention. This  modification  is  not  resisted  by  appellees 
and  it  is  practically  conceded  that  the  case  cited  is  decisive 
of  this.    Indeed  there  would  seem,  if  anything,  to  be  more 
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reason  for  the  application  of  the  doctrine  of  that  case  to 
the  one  at  bar,  since  here  the  paving  and  the  curbing  were 
ordered  by  separate  ordinances  and  the  ordinance  for  tlie 
curbing  was  not  passed  for  some  three  weeks  after  that 
which  ordered  the  paving. 

It  is  therefore  recommended  that  the  decree  be  so  modi- 
fied that  appellants,  the  city  of  Omaha,  its  treasurer  and 
his  successors  in  oflSce,  be  perpetually  enjoined  froDi  en 
forcing  so  much  of  said  assessments  as  relate  to  said 
paving ;  and  that  as  to  the  curbing  assessments,  if  there  be 
any  such,  distinct  and  separate  from  the  said  paving  as- 
sessments, the  injunction  herein  be  dissolved  and  said 
appellants  be  permitted  to  enforce  the  same;  aud  that  the 
decree  of  the  district  court,  as  thus  modified,  be  affirmed. 

Hastings  and  Kibkpatbick,  CC,  concur. 

So  MODIFIED  AND  AFFIBMED. 


Alfred  M.  Craig  et  al.,  Administrators  op  the  Estate 
OF  Olop  Hawkinson,  Decb:ased,  v.  Lewis  Anderson. 

Filed  November  19.  1902.    No.  12,171. 
Commissioner's  opinion.    Department  No.  3. 

1.  lixecutors    and    Administrators:      Contracts:       Bixdino    Ermrr. 

The  adminstrator  of  an  estate  cannot  make  contracts  in  liis  rep- 
resentative capacity  which  wiU  bind  the  estate. 

2.  Estates:   Decedents:  Claims:  Courts,  District:  Jurisdiction.    The 

district  courts  of  this  state  have  no  original  jurisdiction  to  allow 
claims  against  the  estate  of  a  decedent  or  to  order  the  payment  of 
such  claims  out  of  funds  in  the  hands  of  the  administrator. 

Error  from  the  district  court  for  Phelps  county.    Tried 
below  before  Adams,  J.    Reversed. 

James  I.  Rhea,  for  plaintiffs  in  error. 

Vlenvij  St.  Clair  and  Charles  C.  f^^  Clair  contra. 
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The  plaintiffs  in  error  are  the  administrators  of  the 
estate  of  Olof  Hawkinson,  who  died  intestate  in  Knox 
county,  Illinois,  possessed  of  large  tracts  of  land  situate 
in  Phelps,  Buffalo  and  Dawson  counties,  Nebraska.  The 
personal  property  was  insufficient  to  pay  the  debts  allowed 
against  the  estate  and  the  administrators  applied  to  tlie 
district  court  for  Phelps  county  for  license  to  sell  the 
Nebraska  lands  for  that  purpose.  In  due  course  a  decree 
was  entered  in  the  district  court  granting  leave  to  sell 
afi  prayed,  and  after  due  advertisement  the  lands  were 
struck  off  to  Lewis  Anderson,  the  defendant  in  error,  at 
f  14  per  acre.  Before  making  any  payment  to  the  admin- 
istrators, Anderson  assigned  his  bid  to  George  N.  Hamil- 
ton for  f2,200,  and  Hamilton,  upon  investigation,  found 
that  one  eighty-acre  tract  had  been  misdescribed  through- 
out the  entire  proceedings;  that  the  S.  i  of  SE.  J  of  sec- 
tion 17,  township  8,  range  18,  belonging  to  the  Hawkinson 
estate,  had  been  omitted,  and  the  S.  i  of  the  NE.  i 
of  the  same  section,  which  did  not  belong  to  the  estate, 
had  been  included.  Upon  discovering  this  error  some  dis- 
cussion was  had  between  Hamilton,  Anderson,  and  the 
attorney  for  the  administrators,  as  to  the  proper  steps 
to  be  taken  in  order  to  correct  the  error  and,  as  we  gather 
from  the  record,  Hamilton  insisted  that  new  proceedings 
should  be  taken  in  court  to  obtain  leave  to  sell  this  eighty- 
acre  tract  and  a  written  agreement  was  entered  into  be- 
tween Anderson  and  Hamilton  in  which  it  was  provided 
that  upon  such  order  and  sale  being  had,  if  Hamilton  waa 
compelled  to  bid  more  than  fl4  per  acre  to  obtain  the 
land,  Anderson  would  credit  the  excess  as  a  payment  upon 
the  f2,200  which  Hamilton  had  agreed  to  pay  Anderson 
for  the  assignment  of  his  bid.  Thereupon  application  was 
made  to  the  court  for  a  confirmation  of  the  sale  of  all  the 
lands  properly  described  in  the  procwdings,  the  sale  was 
confirmed,  the  purchase  price  was  paid  by  Hamilton,  and 
deed  executed  to  him.    Thereafter  the  administrators  ap- 
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plied  and  obtained  leave  of  court  to  s<b11  the  omitted  eighty- 
acre  tract;  a  sale  was  duly  had,  and  Hamilton  was  com- 
pelled to  bid  125.10  per  acre  to  obtain  the  land.  This 
sale  was  reported  to  the  court  and  confirmed  and  ^Hamil- 
ton  paid  the  purchase  price  to  the  administrators  in  Knox 
county,  Illinois,  and  received  his  deed  and  afterwards 
Anderson  commenced  this  proceeding  in  the  district  court 
for  Phelps  county,  Nebraska,  by  filing  what  is  entitled 
"Application  for  Portion  of  Proceeds  of  Sale,"  in  which 
the  foregoing  facts  are  substantially  set  out  and  in  which 
the  circumstances  leading  up  to  the  second  application 
to  sell  the  omitted  tract  is  stated  in  the  following  lan- 
guage : 

"Th(*^ (after,  and  prior  to  the  report  of  said  sales  by  the 
administrators,  it  was  discovered  that  the  said  S.  i  of  the 
SE.  ^  of  section  seventeen  (17)  had  been  erroneously  de- 
scribed in  the  proceedings  leading  up  to  said  sale,  and  in 
the  notice  of  such  sale  being  described  as  the  S.  ^  of  the 
NE.  i  of  said  section,  when,  in  fact,  the  S.  i  of  the  NE.  i 
was  not  a  part  of  said  ranch,  and  thereupon  it  was  agreed 
by  and  between  the  said  administrators  and  the  said 
Rebecca  Hamilton  and  George  N.  Hamilton  and  your  peti- 
tioner, that  in  order  to  give  the  purchaser  herein  a  good 
title  to  said  S.  4  of  the  SE.  J  of  section  seventeen  (17), 
it  would  be  necessary  to  amend  the  proceedings  herein 
leading  up  to  the  license,  and  to  readvertise  and  sell  the 
same,  and  it  was  therefore  agreed  between  the  above 
named  parties  that  the  sale  of  the  balance  of  said  ranch 
should  be  confirmed  and  the  deed  taken  therefor  by  the 
purchaser,  or  his  assignee,  at  the  price  of  fourteen  (|14) 
dollars  per  acre,  and  that  the  said  S.  i  of  the  SE.  J  of 
said  section  seventeen  (17)  should  be  readvertised  and 
sold,  not  for  the  purpose  of  bringing  a  higher  or  better 
price,  but  merely  for  the  purpose  of  getting  a  good  title 
to  the  same  for  the  purchaser  at  the  first  sale,  and  in  pur- 
suance of  such  agreement  the  administrators  reported  that 
they  had  sold  all  of  said  ranch  other  than  the  S.  i  of  the 
SE.  J  of  section  seventeen  (17)  which  was  omitted  from 
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the  return  of  sale  to  your  petitioner,  -and  that  your  peti- 
tioner had  assigned  his  bid  to  the  said  Bebecca  Hamilton 
and  George  N.  Hamilton,  which  said  sale  was  afterwards 
on  November  22,  1899,  confirmed  by  this  court,  this  court 
having  theretofore,  on  September  29,  1899,  entered  an 
order  allowing  the  petition  herein  to  be  amended  by  inter- 
lineation so  as  to  properly  describe  the  said  S.  i  of  the 
SE.  ^  of  said  section  seventeen  (17),  and  ordered  the 
same  sold,  in  which  order  it  was  stated  that  the  said 
eighty  had  been  included  in  the  former  sale  to  your  peti- 
tioner, and  thereafter  the  said  administrators  readvertised 
the  sale  of  the  S.  i  of  the  SE.  J  of  section  seventeen  ( 17 ) 
and  the  sale  thereof  was  held  on  January  26,  1900,  at 
which  sale  the  parties  to  the  former  sale  were  present  and 
the  said  eighty  was  purchased  by  the  said  Rebecca  and 
George  N.  Hamilton,  they  however  necessarily  bidding 
therefor  at  the  rate  of  twenty-five  and  10100  (f25.10) 
dollars  per  acre  instead  of  fourteen  ($14)  dollars,  the 
original  selling  price  thereof,  such  increased  bid  being 
necessary  by  reason  of  the  fact  that  the  administrators 
at  said  sale  announced  that  they  had  a  written  bid  thereon 
at  twenty-five  ($25)  dollars  per  acre  from  a  man  named 
Craig,  a  son  of  one  of  the  administrators  herein." 

The  relief  asked  is  that  the  administrators  be  required 
to  pay  to  Anderson  out  of  the  proceeds  of  the  sale,  the 
sum  of  $853.36,  the  excess  over  $14  per  acre  for  which  the 
eighty-acre  tract  sold.  The  court  ordered  such  paj^ment 
made  and  the  administrators  have  taken  error  to  this  court. 

The  defendant  in  error  insists  that  the  land  was  sold 

in  a  body  at  $14  per  acre  and  was  supposed  to  include 

the  eighty  acres  afterwards  sold  at  the  increased  price. 

The  court  also  found  that  this  eighty  was  supposed  to 

be  included  in  the  first  sale,  and  it  is  now  insisted  that 

this  eighty,  being  proportionately  of  greater  value  than 

the  balance  of  the  tract,  induced  the  bid  of  $14  per  acre 

for  the  whole  tract,  and  that  as  between  Anderson  and  the 

estate,  equity  requires  that  he  should  be  reimbursed  for 

the  difference. 
45 
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We  see  two  difficulties  in  the  way  of  allowing  him  this 
relief:  When  it  was  ascertained  that  this  eighty  acres  was 
not  properly  included  in  the  first  sale  the  purchaser,  or 
those  claiming  through  his  bid,  should  not  have  consum- 
mated the  sale  and  procured  its  confirmation  as  to  all 
except  this  eighty  unless  they  were  satisfied  to  take  the 
land  at  ?14  per  acre,  the  amount  of  the  bid.  The  law  is 
well  settled  that  an  administrator  can  not  make  contracts 
in  his  representative  capacity  that  will  bind  the  estate, 
and  even  had  the  administrator  agreed  with  Anderson  and 
Hamilton  that  the  omitted  eighty  should  be  advertised 
and  sold  at  the  same  rate  per  acre  bid  for  the  balance  of 
the  tract,  which  we  think  is  not  established,  they  were 
chargeable  with  notice  that  the  administrators  had  bo 
authority  to  make  such  an  agreement.  The  claim  of  Ander- 
son is  not  made  against  the  administrators  personally  but 
against  the  assets  of  the  decedent's  estate,  and  we  think 
it  too  plain  for  argument  that  the  district  court  has  no 
jurisdiction  to  allow  such  a  claim.  The  district  court  has 
no  original  jurisdiction  to  allow  claims  against  the  estate 
of  a  decedent,  and  while  this  money  may  have  been  within 
the  jurisdiction  of  the  district  court,  it  came  into  its  pos- 
session by  the  court  being  the  mere  agent  or  instrument 
by  which  the  real  estate  of  a  decedent  was  converted  into 
money  for  certain  specific  purposes,  viz.,  the  payment  of 
debts. 

We  think,  therefore,  that  the  court  had  no  jurisdiction 
to  allow  this  claim,  and  even  if  it  had  jurisdiction  in  the 
matter,  the  defendant  in  error  had  waived  any  claim  to 
this  particular  eighty  which  he  supposed  was  included  in 
the  sale  made  to  him,  by  consenting  to  a  confirmation  of 
the  sale  of  the  otlier  lands  offered  and  bid  in  by  him.  We 
recommend  a  reversal  of  the  judgment  of  the  district  court. 

Ames  and  Albert,  CO.,  concur. 

Reversed  and  remanded. 


J 
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The  Faemees  Bank,  appellant,  v.  Maegaeet  Nobmand 

bt  al^  appellees. 

Filed  Notembsb  19,  1902.    No.  12,177. 
Ck>mmis8ioner'B  opinion.    Department  No.  1.  ^ 

1.  MoTtgtigeB:   Fobeclosube:   Insanitt  of  Mobtoagob:    Evidencx.    Evi- 

dence examined,  and  held  to  support  a  finding  that  the  mortgagor 
was  mentally  incapahle  of  contracting  when  plaintiff's  alleged 
mortgages  were  executed. 

2.  Kortgages:    Fobeclosube:    Mabbied  Women.    Held,  No  error  to  re- 

fuse to  enter  Judgment,  in  a  foreclosure  suit,  against  her  on  notes 
signed  hy  a  married  woman  where  there  was  evidence  tending  to 
show  that  she  had  no  intention  to  hind  her  separate  estate. 

3.  Mortgages:      Fobeclosube:      Insanity:      Cancellation:      Fbaud: 

Failube  to  Plead  Defenses:  Judgment  Refused.  Where  the 
mortgages  sought  to  be  foreclosed  were  canceled  for  mental  inca- 
pacity of  the  mortgagor,  on  a  general  finding  for  defendants  and 
where  fraud  in  the  inception  of  the  notes  was  pleaded  and  their 
consideration  denied,  it  is  not  error  to  refuse  to  enter  judgment 
for  the  amount  of  the  notes  against  the  mortgagor's  estate,  al- 
though its  administrator  did  not  set  up  the  defenses,  and  they 
appear  only  in  the  answers  of  his  widow  and  heirs. 

Appeal  from  the  district  court  for  Otoe  county.  Tried 
below  before  Jessen,  J.    Affirmed. 

E.  F.  Warren  and  A.  J,  Saicyer,  for  appellant. 

W.  F.  Moran,  D.  W.  JArinqHton,  John  C.  Watson,  John 
V,  Morgan  and  Samuel  M.  Chapman,  contra. 

Hastings,  C. 

This  is  an  appeal  from  a  decree  dismissing  suits  to  fore- 
close two  mortgages.  March  17,  1900,  the  plaintiff  filed 
in  the  district  court  for  Otoe  county  two  separate  actions, 
each  brought  to  foreclose  a  mortgage  upon  real  estate  in 
that  county,  and  in  the  first  action  was  included  a  fore- 
closure upon  6,075  shares  in  Missouri  Valley  Hedge  Com- 
pany; the  first  petition  alleged  that  there  were  due 
f  1,683.33  and  interest  upon  the  notes  secured  by  the  mort- 
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gage,  and  that  |2,000  and  some  interest  bad  been  paid. 
This,  thouf^b  the  first  action,  is  upon  the  second  mortgage. 
The  second  petition  claimed  that  the  mortgage  was  given 
to  secure  three  notes,  dated  ifay  3,  1898,  one  of  ?2,8i5 
and  interest  from  February  21,  1898,  at  ten  per  cent.,  due 
in  one  year,  a  second  note  for  like  amount,  and  same  rate 
of  interest,  due  in  two  years,  and  the  third  for  ?2,846  and 
same  rate  of  interest,  due  in  tliree  years,  and  that  nothing 
had  been  paid  upon  any  of  the  tliree.  On  motion  of  de- 
fendants, the  two  actions  were  consolidated.  The  defend- 
ant Margaret  Normand  then  answered  alleging  that,  if 
the  promissory  notes  and ,  mortgages  were  in  fact  ever 
executed,  it  was  while  Julius  Normand  was  of  unsound 
mind  and  incapable  of  executing  or  understanding  them. 
as  plaintiff  well  knew ;  she  also  alleged  that  the  notes  and 
mortgages  were  obtained  by  the  plaintiff  and  others  in 
collusion  with  it  by  fraud  and  misrepresentation ;  that  one 
Dunnigan  arranged  with  Normand  to  set  out  an  orchard 
on  about  seventy  acres  of  land  owned  bv  the  latter  and 
to  take  as  compensation  the  first  crop  of  fruit  after  five 
years,  and  did  set  out  some  fruit  trees  on  Margaret  Nor- 
mand's  land  over  her  protest,  and  on  February  21,  1898, 
in  pursuance  of  a  design  to  cheat  and  defraud  Norraand 
and  his  wife,  Dunnigan  presented  two  papers  which  he 
represented  w^ere  a  contract  and  a  duplicate  such  as  had 
been  agreed  upon,  and  bj^  this  means  procured  the  parties 
to  sign  two  papers,  which  were  not  contracts  in  duplicate 
as  Dunnigan  stated,  but  notes,  one  for  f  4,000,  and  one  for 
$4,536,  each  due  five  months  after  date  with  ten  per  cent, 
per  annum  interest ;  that  these  notes  were,  procured  with 
intent  to  defraud,  and  were  by  tlie  said  Dunnigan  imme- 
diately transferred  to  the  plaintiff;  that  the  bank  at  the 
time  they  were  so  transferred  knew  that  they  had  been 
obtained  by  fraud  and  misrepresentation,  and  took  them 
to  aid  the  fraud ;  that  Normand  at  the  time  was  of  unsonud 
mind  and  unable  to  comprehend  what  he  was  doing,  and 
afterwards  on  IMay  3,  1898,  plaintiff's  president  and  its 
casliier,  by  arrangement  with  the  payee,  presented  these 
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notes  to  Normand  and  his  wife,  and  represented  that  if  a 
mortgage  was  not  given  to  secure  them  other  creditors 
would  seize  upon  and  sacrifice  his  property,  and  if  Nor- 
mand  would  give  a  blanket  mortgage  on  all  of  his  land, 
the  bank  would  hold  it  and  it  would  not  hurt  Normand 
and  would  keep  the  other  creditors  off  until  he  could  pay 
his  debts,  and  induced  Normand  to  take  up  the  two  notes 
previously  given  and  give  the  tliree  notes  secured  by  one 
of  the  mortgages  plaintiff  was  foreclosing;  that  the  bank 
immediately  on  the  following  day  filed  this  mortgage  of 
record  and  claims  that  it  is  a  valid  and  subsisting  lien 
upon  three  qua'rter  sections  of  land  in  Otoe  county;  that 
the  bank  procured  these  notes  and  mortgages  in  pursu- 
ance of  the  plan  to  cheat  and  defraud  Normand  and  his 
wife.     Mrs.  Normand  further  answered  that  in  January, 
1898,  eight  notes  as  follows  were  executed  and  delivered 
to  the  Missouri  Valley  Iledge  Company  by  Normand,  viz. : 
f  150,  dated  October  13,  1897,  due  October  13,  1899 ;  ?150, 
dated    September    20,    1897,    due    September    20,    1899; 
f 666.66,  dated  January  17,  1898,  due  January  17,  1900; 
f  150,  dated  September  20,  1897,  due  September  20,  1898 ; 
1200,  dated  September  20,  1899,  due  September  20,  1900; 
f 666. 66,  dated  January  17,  1898,  due  January  17,  1901; 
11,233.33,  dated  November  30,   1897,   due  November  20, 
1898;  1666.66,  dated  January  17,  1898,  due  January  17, 
1899;  that  these  notes  Avere  obtained  by  fraud  and  with 
intent  to  defraud  Normand,  and  that  at  the  time  they  were 
made,  the  latter  was  in  such  a  demented  condition,  and  so 
remained  up  to  the  time  of  his  decease,  as  to  be  wholly 
unable  to  understand  the  nature  of  the  instruments  or  to 
assent  to  them;  that  at  some  time  afterwards  the  Iledge 
company  transferred  these  notes  also  to  the  plaintiff  and 
that  it  well  knew  that  they  were  fraudulently  obtained  and 
that  Normand  was  of  unsound  mind,  and  on  or  about  the 
7th  day  of  May,  1898,  plaintiff's  cashier  went  to  Nor- 
mand's  home,  in  pursuance  of  the  plan  to  cheat  and  de- 
fraud him  and  his  wife,   procured  him  to  execute  and 
deliver  to  the  bank  the  mortgage  set  out  in  the  first  of 
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plaintiff's  actions  and  immediately  recorded  the  mort- 
gage and  still  claims  it  is  a  valid  and  subsisting  li^,  al- 
though they  well  knew  at  the  time  that  Normand  was  in 
such  a  demented  condition  that  he  could  not  understand 
any  of  the  transactions  and  was  incompetent  to  assent  or 
enter  into  them.  Mrs.  Normand  also  alleges  that  on  the 
3d  day  of  May,  1898,  Normand  paid  to  Enyart  and  Catron, 
the  plaintiff's  president  and  cashier,  |3,000  in  money 
without  any  consideration  therefor  and  while  he  was 
wholly  incompetent  to  understand  the  transaction  or  as- 
sent thereto,  and  also  turned  over  to  said  plaintiff  two 
notes  made  by  John  Paulson  to  said  Normand,  dated 
February  23,  1893,  and  due  March  23,  one  for  f 2,400  and 
one  for  $400,  each  bearing  10  per  cent,  per  annum  interest ; 
she  also  says  that  at  the  time  of  the  signing  of  these  several 
instruments  she  was  a  married  woman  and  the  wife  of 
Julius  Normand,  deceased,  and  that  the  one  quarter  sec- 
tion of  land  was  and  still  is  her  homestead  and  jxlace  of 
residence;  that  the  northeast  quarter  of  section  7,  to^Ti- 
ship  7,  range  13,  which  is  included  in  both  mortgages,  was 
at  the  time  her  separate  property  and  owned  and  occupied 
by  her  as  a  homestead;  that  the  mortgages  were  repre- 
sented to  her  by  both  the  president  and  cashier  as  blanket 
mortgages  covering  only  lands  of  Julius  Normand  and  as 
not  affecting  the  land  owned  and  claimed  by  her;  that  she 
was  an  illiterate  person  who  can  neither  read  nor  write 
except  her  own  name;  that  the  mortgages  had  not  been 
read,  and  in  signing  them  she  relied  wholly  upon  the  repre 
sentations  of  the  president  and  cashier;  that  she  is  not  and 
never  has  been  indebted  to  the  plaintiff  in  any  sum  what- 
ever and  that  if  any  debts  exist  in  favor  of  the  plaintiff, 
it  is  Julius  Normand's  and  not  hers,  and  her  signature  on 
the  notes,  if  it  is  there,  is  merely  that  of  a  surety ;  she  says 
that  at  the  time  of  these  transactions,  and  for  a  long  time 
before,  the  plaintiff's  president,  Enyart,  was  and  has  been 
a  confidential  adviser  of  Normand  and  his  family,  and 
hy  reason  of  the  confidence  reposed  in  him  was  able  to 
successfully  carry  out  the  plan  for  defrauding  Normand; 
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she  also  denied  plaintiff's  allegations  so  far  as  they  were 
not  admitted.  She  asked  for  a  judgment  in  favor  of  the 
Normand  estate  for  $3,000  and  the  return  of  the  |2,800  of 
Paulson's  notes  or  a  judgment  for  the  amount  and  a  can- 
cellation of  the  notes  and  mortgages. 

The  guardian  ad  litem  for  Julius  Normand,  Jr.,  an- 
swered that  the  notes  and  mortgages  were  procured  by 
fraud  and  false  representations  of  the  plaintiff  and  denied 
plaintiff's  allegations.  Six  children  and  heirs  of  Julius 
Normand  deny  plaintiff's  allegations  and  allege  that  the 
notes,  if  ever  executed,  were  executed  while  Normand  was 
of  unsound  mind  and  unable  to  understand  or  assent  to 
them ;  they  also  allege  as  to  the  manner  of  their  procuring 
as  set  forth  in  Mrs.  Normand's  answer.  After  the  other 
proceedings  were  made  up,  H.  J.  Leigh,  as  administrator 
of  the  estate  of  Julius  Normand,  filed  a  separate  answer 
setting  forth  that  he  is  the  regularly  qualified  and  acting 
administrator  and  denying  plaintiff's  allegations. 

The  issues  thus  made  up,  the  court  "Finds  on  the  issues 
joined  for  the  defendants  and  against  the  plaintiff  and  the 
court  further  finds  at  the  times  the  mortgages  described 
in  the  petitions  and  answers  were  signed  by  Julius  Nor- 
mand, he  was  of  unsound  mind  and  incompetent  to 
transact  business.  It  is  therefore  considered  and  adjudged 
by  the  court  that  the  said  mortgages  be,  and  the  same  are, 
hereby  set  aside,  annulled,  canceled,  vacated  and  declared 
to  be  of  no  force  or  effect  in  law"  or  equity ;  ♦  ♦  ♦  and 
that  this  action  be  dismissed  at  cost  of  plaintiff." 

Afterward  a  motion  was  fiUnl  on  behalf  of  plaintiff  for 
judgment  against  Margaret  Normand  upon  the  notes 
secured  by  the  mortgages,  on  the  grounds,  first,  that  the 
evidence  showed  that  she  had  executed  each  of  the  notes 
and  was  liable  as  maker;  second,  that  she  had  interposed 
no  defense  against  her  liability  on  the  notes;  third,  that 
the  undisputed  evidence  was  that  she  executed  and  de- 
livered them  and  was  liable  on  them ;  fourth,  that  the  court 
having  jurisdiction  of  defendant's  person  was  competent 
to  render  judgment  on  the  notes  and  end  the  litigation; 
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fifth,  that  it  was  competent  for  and  the  duty  of  the  court 
to  render  judgment  on  the  notes  against  her  even  though 
the  mortgages  were  annulled  and  set  aside.  Plaintiff  also 
filed  a  motion  for  judgment  against  H.  J.  Leigh,  adniinis- 
tratop  of  Julius  Normand,  on  the  same  grounds.  Both  of 
these  motions  were  overruled,  and  the  plaintiff  thereupon 
brought  the  action  to  this  court  by  appeal  as  above  stated. 

On  the  appeal  it  is  claimed  first,  that  the  decree  should 
be  set  aside  and  a  decree  of  foreclosure  entered  on  botli 
mortgages  for  the  plaintiff,  on  the  ground  that  the  evi- 
dence fails  to  show  that  Julius  Normand  was,  as  the  court 
found,  of  unsound  mind  and  incompetent  to  make  them; 
for  the  second  reason,  that  there  is  nothing  to  show  that 
the  plaintiff  had  any  knowledge  of  any  mental  unsound- 
ness on  his  part,  and  third,  for  the  reason  that  the  con- 
tract on  plaintiff's  side  was  executed,  and  the  con.sidera- 
tion  of  the  mortgages  furnished  and  no  attempt  had  been 
made  to  put  the  plaintiff  in  statu  quo. 

A  somewhat  careful  examination  of  the  entire  record 
leads  to  the  conclusion  that  the  district  court  was  quite 
warranted  in  making  its  finding  as  to  want  of  capacity  on 
the  part  of  Normand  to  make  these  conveyances.  It  seems 
clear  from  the  evidence  that  Julius  Normand,  who  died  in 
January,  1899,  at  the  age  of  68,  was,  at  the  time  of  these 
transactions,  suffering  from  serious  mental  aberration, 
whether  from  senile  dementia,  or  as  the  result  of  physical 
weakness  from  excessive  use  of  alcohol,  or  Bright's  dis- 
ease of  kidneys,  it  is  not  necessary  to  determine.  In  Au- 
gust, 1898,  a  guardian  was  appointed  to  manage  his  busi- 
ness and  his  condition  at  that  time  seems  clearlv  to  have 
been  such  as  to  call  for  such  action,  and  the  testimony  in- 
dicates that  it  was  not  materially  better  May  3,  and  May 
7,  when  these  mortgages  were  respectively  executed.  It 
appears  that  he  was  at  that  time  frequently  unable  to 
r(((),u;iiize  the  members  of  his  own  family;  would  declare 
his  intention  to  leave  that  dirty  hotel  and  go  home  while 
in  his  own  house;  had  hallucinations  as  to  noises  and  ap- 
pciiiciii  es,  and  the  days  w^hen  these  mortgages  were  made 
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was  unable  to  take  any  real  part  in  the  negotiations.  The 
only  witness  who  denies  this  last  statement  is  the  plain- 
tiff's cashier,  by  whose  procurement  the  taking  of  the 
mortgages  seems  to  have  been  brought  about  He  is  the 
only  witness  who  described  any  but  a  passive  participation 
on  Normand's  part  in  the  making  of  the  mortgages.  It  is 
true  that  others  express  the  opinion  that  the  deceased  was 
then  competent  to  understand  the  transaction,^  but  they 
fail  to  tell  of  any  active  participation  in  it  by  him.  The 
finding  of  the  trial  court  that  he  lacked  capacity  to  execute 
valid  securities  upon  his  property  at  that  time  can  not  be 
reversed  as  not  supported  by  the  testimony. 

The  general  finding  of  the  issues  in  favor  of  the  defend- 
ants must  certainly  be  held  to  include  a  finding  that  the 
plaintiff  was  a  party  to  the  alleged  frauds  by^  which  these 
notes  and  mortgages  were  obtained.  The  answers  impeach 
all  of  these  securities  and  it  cannot  be  said  that  these  al- 
legations are  not  supported  by  the  evidence.  Plaintiff  was 
thoroughly  aware  in  each  case  of  the  nature  of  the  con- 
sideration given  both  by  the  Hedge  company  and  by  the 
fruit-tree  seller  for  the  notes  in  question ;  the  obtaining  of 
any  consideration  for  these  notes  is  denied  in  the  answers 
both  of  Mrs.  Normand  and  of  the  heirs.  The  findings  of 
the  district  court  are  therefore  enough  to  amply  warrant 
all  of  the  relief  granted  in  cancelling  the  mortgages  and 
in  dismissing  the  present  action. 

Counsel  for  appellant,  in  their  claim  that  the  consider- 
ation of  these  securities  is  not  impeached  in  the  pleadings, 
overlooked  the  denial  of  their  allegations,  among  which  is 
that  of  a  consideration  for  these  notes.  The  evidence  that 
the  tree  notes  for  f  4,000  and  for  $4,535  were  obtained  by 
fraud,  is  not  contradicted.  There  is  sufiicient  in  the  record 
to  warrant  a  finding  that  their  renewal  by  plaintiff  into 
the  three  notes  secured  by  the  first  mortgage,  and  the 
mortage  itself,  were  fraudulent.  They  seem  also  to  over- 
look Mrs,  Normand's  denial  of  any  intention  to  bind  her 
separate  estate,  which  also  is  supported  by  evidence  in  the 
record.    The  court,  therefore,  was  warranted  in  refusing 
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to  render  any  judgment  against  Mrs.  Normand,  and  cer- 
tainly was  warranted  in  refusing  the  judgment  against  the 
estate  of  Julius  Normand  for  these  notes ;  he  was  at  least 
as  incompetent  to  make  them  as  he  was  to  execute  the 
mortgages ;  whether  or  not  the  court  should  have  given  an 
order  cancelling  these  notes,  it  is  not  necessary  to  deter- 
mine, as  no  appeal  has  been  taken  by  the  defendants  and 
the  plaintiff  can  not  complain  because  its  notes  were  not 
canceled  as  well  as  its  mortgages. 

Counsel  urge,  wath  great  energy,  the  proposition  that 
the  consideration  for  these  securities  having  been  received 
by  Normand,  the  instruments  are  not  void  unless  the  other 
party  had  notice  of  his  incapacity.  Aside  from  their  im- 
peachment of  the  consideration  for  fraud  of  the  large 
notes,  we  are  inclined,  in  regard  to  this,  to  adopt  the  note 
cited  for  appellant  on  page  33  of  its  brief:  "One  dealing 
with  an  insane  person,  and  not  knowing  his  condition  or 
any  facts  to  put  him  on  his  guard,  will  be  protected  by  the 
courts  of  law  and  equity  against  such  person's  repudiat- 
ing his  contract  on  the  ground  of  mental  incapacity;  but 
the  rule  is  not  a  technical  one  to  be  relied  upon  at  all  times 
and  under  all  circumstances.  It  is  applied  in  each  case 
only  to  prevent  a  wrong  being  done  and  is  based  on  the 
principle  that  'the  law  will  not  permit  the  lunatic's  in- 
firmity to  be  made  an  instrument  of  fraud.' "  Anson, 
Contracts  [2d  ed.],  151,  note.  In  this  case  the  knowledge 
of  the  plaintiff's  officers  of  the  condition  of  the  party  they 
were  dealing  with  appears  to  have  been  ample,  and  their 
opportunity  for  knowing  his  true  mental  condition  suffi- 
cient. The  precautions  which  they  took  in  the  dealings 
with  him  indicate  that  they  themselves  recognized  that 
they  were  entering  upon  hazardous  contracts.  That  the 
district  court  was  dealing  with  them  with  sufficient  leni- 
ency in  merely  cancelling  their  mortgages  and  refusing 
to  enter  any  judgment  on  the  notes  seems  clear. 

If  the  defenses  set  up  by  Mrs.  Normand  and  the  heirs 
were  found  sufficient  to  do  away  with  the  mortgages,  with 
the  consideration  of  the  notes  impeached  as  thoroughly  as 
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it  was,  it  would  seem  Avholly  useless  to  ask  a  court  of 
equity  to  enter  judgment  against  the  maker's  estate, 
against  which  the  notes  had  never  been  presented,  merely 
because  the  administrator  had  not  plead  the  same  defenses. 
It  is  recommended  that  the  decree  of  the  trial  court  be 
aflSrmed. 

KiBKPATBiCK.  C,  concurs. 

Affirmed.. 


H.  Q.  Shoemaker^  appellee^  v.  Victor  Good^  Jr.^  et  al., 

APPELLANTS. 
FnxD  November  19,  1902.    Na  12,179. 
CommiBsioner'B  opinion.    Department  No.  3. 
:   Forbclosuee:   Appraisal. 

Appeal  from  the  district  court  for  Custer  county. 
Tried  below  before  Sullivan,  J.  Affirmed. 

m 

N.  T.  Oaddy  for  appellants. 
L.  E.  Kirkpatrick,  contra. 

Ames,  C. 

This  is  an  appeal  from  an  order  confirming  a  judicial 
sale  of  real  property  under  a  decree  of  mortgage  fore- 
closure. There  are  two  objections;  one  that  the  action 
was  prosecuted  without  reciting  the  full  given  name  of  the 
plaintiff  but  with  the  use  of  the  initial  letters  thereof  only. 
We  think  this  objection  comes  too  late  after  final  judgment. 
The  other  objection  is  that  the  appraisers  chosen  by  the 
sheriff  were  not  sufficiently  shown  to  have  been  freeholders 
of  the  county;  but  the  officer's  return  describes  them  as 
having  been  such,  and  we  think  this  recital  is  conclusive, 
at  least  in  the  absence  of  a  counter-showing. 


652  NEBRASKA  KEPORTS.     [DxoFKnciAi.. 

Donovan  ,v.  Hibbler. 

It  is  recommended  that  the  order  appealed  from  be 
affirmed. 

DuFFiB  and  Albert,  CO.,  concur. 

Affirmed. 


M.  Prank  Donovan  v.  William  A.  Hibbler. 

F11.ED  NovEMBEB  19,  1902.     No.  12,184. 
Ck>mmissioner's  opinion.    Department  No.  3. 

1.  Pleading:     Amendments:     Dtrcisetton.     It  is  not  an  abuse  of  dis- 

cretion for  a  court  to  allow  a  formal  amendment  to  a  pleadlnf 
during  the  progress  of  a  trial,  in  the  absence  of  a  showing  that 
such  amendment  was  prejudicial  to  a  party  objecting  thereto. 

2.  Depositions:    Certificate  of  Notary:    Objections.    It  Is  not  a  suffi- 

cient objection  to  the  reading  of  a  deposition  in  evidence  that 
the  oflacer  before  whom  it  was  taken  does  not  certify  that  the  wit- 
nesses were  sworn  as  well  after  as  before  testifying. 

3.  Depositions:     Term  Time  of  Court.  Taken  During.    In  the  absent?? 

of  a  statute  or  standing  court  rule  forbidding  the  taking  of  depo- 
sitions during  a  term  time  of  the  court  in  which  the  cause  is  pend- 
ing, the  fact  that  they  are  so  taken  is  not  ground  for  suppressiiig 
them. 

Error  from  the  district  court  for  Box  Butte  county. 
Tried  below  before  Westover,  J.    Affirmed. 

R.  G.  Nolcman,  for  plaintiff  in  error. 

W.  G.  Simonson,  contra. 

Ames,  C. 

This  is  an  action  to  recover  a  money  judgement  for  sev- 
eral items,  among  them  being  $23.10  for  day  board,  or 
meals.  The  petition  alleges  that  the  board  was  furnished 
for  a  contract  price  per  meal,  but  after  the  jury  had  been 
impaneled  the  court  permitted  an  amendment  so  as  to 
change  the  ground  of  recovery  from  contract  to  a  qmnium 
valebant.    The   defendant  objected  to  the  amendment  and 
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excepted  to  the  order  allowing  it,  and  assigns  the  latter 
here  as  an  abuse  of  discretion  by  the  trial  judge.  He 
does  not,  however,  make  it  appear  that  he  was  in  any  way 
misled  or  prejudiced  by  the  ruling  complained  of;  and,  in 
the  absence  of  such  a  showing,  it  is  difficult  to  understand 
in  what  way  the  court  was  guilty  of  an  abuse  of  discretion, 
or,  if  he  was  so  guilty,  in  what  way  the  plaintiff  in  error 
suffered  an  injury  entitling  him  to  complain. 

A  second  assignment  of  error  is  the  adinittance  in  evi- 
dence of  certain  depositions,  which  were  objected  to  when 
they  were  offered  on  the  trial  for  the  reason  that  the  officer 
before  whom  they  were  taken  did  not  certify  that  the  wit- 
nesses were  sworn  as  well  after  as  before  testifying.  We 
do  not  know  of  any  provision  of  law  requiring  such  cer- 
tification. The  taking  of  depositions  out  of  court  is  a 
purely  statutory  proceeding,  and  the  court  has  no  power 
to  exact  an  authentication  of  them  supplemental  to  that 
prescribed  by  the  statute. 

A  third  assignment  of  error  is,  the  denial  by  the  court 
of  a  motion  to  suppress  another  deposition^  because  it  was 
taken  in  term  time  and  while  counsel  for  plaintiff  in  error 
was  engaged  in  the  trial  of  another  cause.  HoM^ever  repre- 
hensible such  a  practice  may  be,  counsel  has  called  to  our 
attention  no  statute  or  standing  court  rule  forbidding  it, 
and  we  think  one  can  not  be  supplied  by  the  court  after 
the  fact.  There  was  no  showing  that  the  plaintiff  in  error 
suffered  any  specific  or  unavoidable  prejudice  by  reason 
of  the  circumstances.  If  there  had  been  such  a  showing 
it  would  have  been  within  the  discretion  of  the  court  to 
continue  the  case,  if  asked  so  to  do,  in  order  to  afford 
counsel  an  opportunity  for  cross-examination  or  to  take 
such  other  course  as  might  promise  to  repair  the  damage. 
The  plaintiff  below  recovered  a  verdict  and  judgment.  No 
errors  other  than  those  above  mentioned  are  assigned. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiB  and  Ai.beet,  GO.,  concur. 

Affibmjbd« 
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The  W.  J.  Pebey  Live  Stock  Commission  Company  v.  J. 

M,  Barto  et  al. 

Filed  Novembeb  19,  1902.    No.  12,200. 
Commissioner's  opinion.    Department  No.  3. 

Chattel  Mortgages:  Foreclosure:  Replevin:  Identity  of  Pbopebtt: 
Directing  Verdict.  In  an  action  for  the  recovery  of  specific  pe^ 
sonal  property,  where  the  plaintiff  claims  under  a  chattel  mort- 
gage, if,  from  the  pleadings  and  the  evidence.  It  is  impossible  to 
ascertain  whether  the  property  seized  under  the  writ  is  the  inden- 
tical  property  covered  by  the  mortgage,  the  plaintiff'  cannot  re- 
cover. 

Error  from  the  district  court  for  Sheridan  county. 
Tried  below  before  Westover,  J.    Affirmed. 

A.  G.  Fisher  and  W.  W.  Woody  for  plaintiff  in  error. 

O.  Patterson,  contra. 

Albert,  0. 

This  is  an  action  in  replevin,  brought  to  recover  the  pos- 
session of  600  head  of  native  ewes  and  500  head  of  native 
lambs,  in  which  the  plaintiff  claimed  a  special  property 
by  virtue  of  a  chattel  mortgage.  At  the  close  of  the  testi- 
mony the  court  directed  a  verdict  for  the  defendant  Barto, 
and  gave  judgment  accordingly.  The  plaintiff  brings  error. 

In  the  mortgage  under  which  the  plaintiff  claims,  the 
property  is  described  as  follows : 

"  ( 600 )  head  of  native  ewes  from  one  to  four  years  old 
ave.  weight  100  pounds  and  all  branded  with  one  of  the 
following  brands  thus  (M)  (D)  ( O  )  on  back;  also  500 
head  of  native  lambs  average  weight  about  fifty-five  pomids 
and  all  branded  thus  ( cO )  on  shoulder  or  hip,  the  above 
described  sheep  are  now  located  and  must  be  kept  on  our 
ranch  10  miles  south  of  Gordon,  Nebraska,  until  in  a 
marketable  condition ;  and  when  removed  must  be  shipped 
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to  the  W.  J.  Perry  Live  Stock  Com.  Company,  So.  Omaha, 
Nebraska." 

The  principal  error  complained  of  is  the  action  of  the 
district  court  in  directing  a  verdict.  In  directing  a  ver- 
dict the  court  proceeded  on  the  theory  that  the  mortgage 
was  void  for  uncertainty  of  description  of  the  property 
covered  thereby.  The  plaintiff  contends  that  there  is  evi- 
dence to  the  effect  that  the  mortgagor  had  no  other  sheep 
or  lambs  on  the  ranch  answering  the  description  given  in 
the  chattel  mortgage,  and  that  the  description,  therefore, 
is  sufficiently  certain.  But  this  contention  is  not  borne 
out  by  the  record.  The  evidence  not  only  fails  to  show 
there  were  no  other  sheep  and  lambs  answering  such  de- 
scription, but  conclusively  shows  the  contrary.  This  is 
an  action  for  the  recovery  of  specific  personal  property. 
The  plaintiff  is  not  entitled  tq  recover,  unless  it  is  shown 
by  a  preponderance  of  the  evidence  that  he  is  entitled  to 
the  possession  of  the  specific  property  claimed.  So  long 
as  the  description  is  so  indefinite  and  uncertain  that  it  is 
impossible  to  ascertain  from  the  record  whether  the  prop- 
erty seized  under  the  writ  is  the  identical  property  cov- 
ered by  the  mortgage,  the  plaintiff  must  fail  in  his  action. 
That  is  the  state  of  the  record  in  this  casa  The  plain- 
tiff, however,  argues  that,  as  all  sheep  and  lambs  look  very 
much  alike*  the  case  is  analogous  to  an  action  in  replevin 
for  the  recovery  of  a  specific  number  of  bushels  of  grain 
mingled  with  a  greater  number  of  bushels  of  the  same  kind. 
That  proposition  is  untenable;  while  it  is  true  all  sheep 
do  look  very  much  alike;  yet  the  resemblance  is  hardly  so 
striking  as  that  of  one  bushel  of  grain  to  another  bushel 
of  the  same  kind.  The  case  is  clearly  within  the  rule 
reiterated  in  Union  State  Bank  v.  Hutton,  61  Neb.,  571. 

Complaint  is  made  as  to  the  rejection  of  certain  evidence 
offered  by  the  plaintiff ;  but  as  such  evidence,  had  it  been 
admitted^  would  not  have  cured  the  defect  in  the  mort- 
gage hereinbefore  pointed  out  nor  have  entitled  the  plain- 
tiff to  a  verdict,  its  exclusion,  if  error,  is  error  without 
prejudice. 
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Biankl  v.  Greater  American  Exposition. 

It  ig  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Duffie,  CC,  concur. 

Affirmed. 


Ernst  Bianki,  by  Anton  Bianki,  His  Next  Friend,  v. 
Greater  American  Exposition  et  al. 

FnjED  NovBMBEB  19»  1902.    No.  12,209. 

Commissioner's  opinion.    Department  No.  2. 

1.  Nuisance:  Explosives:  Negligence.  In  giving  a  fireworks  exhi- 
bition, it  is  not  unlawful  or  a  nuisance  per  se  to  shoot  off  sky-rock- 
ets, bombs  and  other  explosives  in  a  careful  and  suitable  manner 
upon  one's  own  premises. 

i.  Nuisance:  Explosives:  Pleadixo:  Damaobb.  A  petition,  by  whicli 
it  is  sought  to  make  one  liable  in  damages  for  doing  an  unlawful 
act  or  maintaining  a  public  nuisance,  must  state  sufficient  facts 
to  overcome  the  presumption  that  the  act  complained  of  was 
lawful,  or  show  that  the  doing  of  the  act  itself  amounted  to  a  pab- 
lie  nuisance. 

3.  Explosives:     Negligence:     Cobporatioks.     It  is  negligence  for  a 

corporation  giving  a  fireworks  exhibition  on  Its  own  grounds,  to 
use  dynamite  bombs  and  other  explosives  which  are  so  improperly 
prepared  and  manufactured  that  they  will  not  explode  while  In 
the  air  and  fire  or  propel  them  Into  the  air  at  such  an  angle  tbat 
they  will  fall  outside  of  Its  grounds  upon  public  or  private  preml* 
ses  and  permit  them  to  remain  where  children  and  persons  unac- 
quainted with  their  dangerous  nature  can  pick  them  up,  handle 
them  and  thus  cause  them  to  explode  to  their  injury  and  damage. 

4.  Explosives:    Negligence:    Corporations:    Acts  of  Agent.    A  cor* 

I)oration  which  employs  an  a^ent  to  give  such  an  exhibition  will 
be  held  liable  for  the  negligent  acts  of  its  agent,  unless  relieved 
from  such  liability  because  the  person  so  employed  is  an  indepen- 
dent contractor. 

5.  Corporations:    Independent  Contractor:    Damage  from  Explosives: 

Pleading.  Held,  That  the  facts  stated  in  the  plaintifTs  petition 
were  not  sufficient  to  show  that  the  corporation  employed  was  an 
independent  contractor  within  the  meaning  of  the  law,  and  that 
such  defense  was  not  raised  by  demurrer. 

6.  Corporations:     Explosives:     Negligence:     Personal   Liabiutt  of 

Directors.     The  directors  of  a  corporation,  by  the  mere  act  (tf 
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empl03ring  another  to  give  a  fireworks  exhibition  for  and  on 
behalf  of  such  corporation  on  Its  own  grounds,  are  not  made^  per- 
sonally liable  for  the  negligent  acts  of  the  person  thus  employed 
to  give  such  exhibition. 

7.  Partiee:  Defect  of:  Objection  Aftj^  Submission.  The  objection 
that  there  Is  a  defect  of  parties.  In  this  court,  must  be  made  before 
the  case  is  finally  submitted  on  Its  merits  or  it  will  be  considered 
waived. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Slabaugh,  J.  Affirmed  in  part,  re- 
versed in  part. 

Weaver  d  Oilier  and  F.  T.  Bansam,  for  plaintiff  in  error. 

Managing  agents  of  corporations  are  personally  liable 
for  their  tortious  acts  done  in  the  name  of  the  company. 
Nunn^lly  v.  Southern  Iron  Co.,  94  Tenn.,  397,  28  L.  R.  A., 
421;  Mayer  v.  Thompson-Hutchison  Building  Co.,  28  L. 
K.  A.  [Ala,],  433;  Ca/meron  v.  Kenyon-Gonnell  Commer- 
cial Co.y  44  L.  R.  A.  [Mont.],  508;  Jenne  v.  Sutton,  14 
Vroom  [N.  J.],  257,  39  Am.  Rep.,  578. 

Smyth  &  Smith,  Hamilton  &  Maaywell  and  George  E. 
Pritchett,  contra. 

9 

When  a  contract  may  be  performed  lawfully,  as  well 
as  in  violation  of  law,  it  is  valid,  in  the  absence,  at  least, 
of  proof  that  the  intention  of  both  parties  was  that  the 
law  should  be  violated.  ShedJinsky  v.  Budweiser  Brew- 
ing Co.,  57  N.  E.  Rep.  [N.  Y.],  620;  Kerlcy  v.  Mayer,  31 
N.  Y.  Supp.,  818;  Dowley  v.  Schiffer^  13  N.  Y.  Supp.,  552; 
Favor  v.  Philbrick,  7  N.  H.,  326;  15  Am.  &  Eng.  Ency. 
Law  [2d  ed.],  pp.  937,  938,  citing  Waugh  v.  Monies,  8  L. 
R.  Q.  B.,  202. 

The  petition  does  not  charge  the  defendants  in  error 
with  either  malfeasance  or  misfeasance,  but  with  non- 
feasance. The  directors  of  a  corporation  are  not  person- 
ally liable  in  such  case.  Story,  Agency  [9th  cd.],  sections 
303,  308;  Oreenherg  v.  Whitcomh  Lumber  Co.,  28  L.  R. 
A.  [Wis.],  439;  Murray/  v.  Usher,  117  N.  Y.,  542;  Van 
40 
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Antwerp  v.  Linton,  89  Hun  [N.  Y.],  417;  Burns  v.  Pethcal, 
75  Hun  [N.  Y.],  at  page  443;  Carey  v.  Rochereau,  16 
Fed.  Rep.,  87;  Delaney  v.  Rochereau  <&  Co.,  34  La.  Ann., 
1123;  Feltus  v.  Swan,  62  Miss.,  415;  Heiishaw  v.  Noble, 
7  Ohio  St.,  226;  Labadie  v.  Hawley,  61  Tex.,  177;  BM 
V.  Humher,  49  Ga.,  207;  Broum  v.  Lent,  20  Vt,  529; 
Mechem,  Agency,  sections  539,  569;  1  Am.  &  Eng.  Ency. 
Law  [2d  ed.],  1131;  1  Parsons,  Contracts  [7th  ed.]",  65; 
1  Beach,  Private  Corporations,  pp.  418,  426 ;  Bishop,  Non- 
Contract  Law,  section  628;  3  Clark  and  Marshall,  Cor- 
porations [2d  ed.],  section  569;  3  Thompson,  Corpora- 
tions, section  4091. 

Barnes,  C. 

This  action  was  commenced  in  the  district  court  for 
Douglas  county  for  the  plaintiff,  w^ho  was  at  that  time 
a  minor  of  the  age  of  five  years,  by  his  next  friend,  against 
the  Greater  American  Exposition,  Pain's  Fireworks  Com- 
pany, Peter  E.  Her,  William  Hayden  and  James  B. 
Kitchen,  to  recover  damages  alleged  to  have  been  sus- 
tained by  him  by  reason  of  the  improper  management 
of  the  fireworks  display,  or  pyrotechnical  exhibition,  given 
by  the  exposition  in  July,  1899.  Pain's  Fireworks  Com- 
pany was  not  served  with  summons,  and  has  never  ap- 
peared in  the  action.  The  defendants,  the  Greater  Amer 
ican  Exposition,  Peter  E.  Her,  William  Hayden  and 
James  B.  Kitchen,  appeared  in  the  action,  and  each  filed 
a  separate  demurrer  to  the  plaintiff's  third  amended  peti- 
tion. All  of  the  demurrers  were  sustained;  the  plaintiff 
elected  to  stand  upon  his  petition,  refused  to  further 
plead;  judgment  of  dismissal  was  entered  in  favor  of  all 
of  said  defendants,  and  the  plaintiff  thereui)on  prosecnted 
error  to  this  court. 

It  is  alleged  in  the  petition  herein  that  the  court  erred 
in  sustaining  each  of  the  several  demurrers  and  in  dis- 
missing plaintiff's  action  as  to  each  of  the  defendants. 
The  petition  in  the  court  below  charged  that  the  defend- 
ants, the  Greater  American  Exposition  and  Pain's  Fire- 
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works  Company,  were  and  are  corporations;  and  that 
diirinjij  all  of  the  times  set  forth  therein  the  Greater  Amer- 
ican Exposition  was  engaged  in  giving  exhibitions  at  its 
grounds  in  the  city  of  Omaha,  and  was  engaged  in  the 
business  of  furnishing  instruction  and  amusement  for  a 
consideration  to  all  persons  who  might  visit  the  grounds; 
that  as  a  part  of  said  amusement  defendant.  Greater  Amer- 
ican Exposition,  employed,  hired  and  permitted  the  de- 
fendant. Pain's  Fireworks  Company,  to  shoot,  throw  and 
propel,  from  its  said  grounds,  fireworks,  consisting  of  sky- 
rockets, dynamite  bombs  and  other  dangerous  explosives 
up  into  the  air  to  a  great  height  for  the  purpose  of  being 
then  and  there  exploded;  that  the  defendants,  Peter  E. 
Her,  William  Hayden  and  James  B.  Kitchen,  were  di- 
rectors in  said  defendant  corporation,  the  Greater  Amer- 
ican Exposition,  and  they  each  individually  and  person- 
ally while  acting  as  such  directors,  and  while  acting  on 
the  executive  committee  of  the  said  last  named  corpora- 
tion, hired,  employed,  directed  and  procured  the  defend- 
ant, Pain's  Fireworks  Company,  to  shoot,  throw  and 
propel  from  said  exposition  grounds  and  premises,  fire- 
works consisting  of  sky-rockets,  dynamite  bombs  and  other 
dangerous  explosives,  all  of  great  and  dangerous  explosive 
power,  up  into  the  air  to  be  then  and  there  exploded, 
which  acts  of  said  defendants  were  in  violation  of  and 
contrary  to  an  ordinance  of  the  city  of  Omaha,  a  copy 
of  which  was  attached  to  the  petition,  and  marked  exhibit 
"A."  And  it  was  further  alleged  that  all  of  said  acts  were 
done  without  the  permission  of  the  city  of  Omaha  or  the 
mayor  thereof.  The  ordinance  in  question  reads  as  fol- 
lows: "Section  29.  If  any  person  shall  unnecessarily  dis- 
charge any  fire-arm,  or  shoot  off  any  firecracker  or  other 
fireworks,  or  shall  light  or  throw  any  fire-ball  or  cracker 
in  said  city  without  the  permission  of  the  mayor,  such 
person  so  doing  shall,  on  conviction  then^of,  be  fined  in 
any  sum  not  excecMling  |20.  The  city  council  may,  by 
resolution,  suspend  the  operation  of  the  above  provision 
of  this  section  on  the  Fourth  of  July,  or  any  other  day  of 
public  rejoicing." 
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It  was  further  alleged  that  all  of  said  acts,  aside  from 
being  a  violation  of  said  ordinance,  were  and  constituted 
a  continuing  nuisance,  and  were  a  menace  and  injury  to 
people  residing  or  being  near  said  exposition  grounds. 
It  was  further  alleged  that  said  explosives  were  manu- 
factured by  said  defendant,  Pain's  Fireworks  Company, 
and  that  some  of  said  explosives  were  so  carelessly,  negli- 
gently and  improperly  made  and  constructed  that  they 
failed  to  explode  when  so  fired  up  into  the  air  as  afore- 
said, and  that  some  of  said  explosives  were  so  carelessly 
and  negligently  fired,  thrown  and  propelled,  handled  and 
permitted  to  be  so  carelessly  and  negligently  thrown,  fired, 
propelled  and  handled  by  defendants  that  they  fell  in  said 
unexploded  condition  outside  of  the  grounds  and  premises 
of  defendant.  Greater  American  Exposition,  and  upon  the 
ground  and  premises  of  persons  living  in  the  imipediate 
neighborhood  where  they  were  carelessly  and  negligently 
permitted  by  defendant  to  remain;  that  to  shoot,  throw 
and  propel  dynamite  bombs  and  other  explosives  into  the 
air  that  were  so  improperly,  carelessly  and  negligently 
made  and  constructed  at  such  an  angle  as  to  cause  them  to 
fall  outside  of  the  grounds  and  premises  aforesaid,  and 
on  the  grounds  and  premises  of  citizens  living  adjacent 
to  and  in  the  neighborhood  of  said  exposition  grounds  and 
where  they  were  liable  to  be  picked  up  and  handled  by 
children,  was  careless,  negligent,  and  a  dangerous  thing 
to  do;  and  that  said  defendants  were  careless  and  negli- 
gent in  so  doing  and  in  permitting  said  acts  and  things 
to  be  so  done  and  performed  at  said  place  as  aforesaid. 
Plaintiff  says  "that  on  the  22d  day  of  July,  1899,  he  was 
living  with  his  parents  on  the  comer  of  Commercial  and 
Ames  avenue  and  two  blocks  north  of  the  exposition 
grounds  aforesaid ;  that  while  playing  in  his  father's  yard 
and  on  his  father's  premises  on  the  evening  of  said  date 
he  picked  up  one  of  said  unexploded  bombs  afoivsiiid 
from  said  grounds  and  premises  belonging  to  his  father, 
and  being  wholly  unaware  of  any  danger  and  without  any 
manner  of  negligence  on  the  plaintiff's  part,  began  to 
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handle  and  examine  the  same,  when  suddenly,  without 
any  warning,  said  bomb  exploded  in  plaintiff's  left  hand." 
The  petition  further  set  forth  the  effects  of  said  explosion 
and  the  injuries  caused  to  the  plaintiff  thereby,  and  con- 
cluded with  a  prayer  for  a  judgment  against  the  defend- 
ants for  f  10,000  and  costs  of  suit. 

The  defendants  having  demurred  separately  it  will  be 
necessary  for  us  to  examine  the  petition  with  reference 
to  the  liability  of  each  of  them  without  regard  to  the  lia- 
bility of  his  co-defendants.  It  is  evident  that  the  plain- 
tiff framed  his  petition  on  the  theory  that  the  act  of  shoot- 
ing off  and  exploding  the  fireworks  and  dynamite  bombs 
described  therein  was  unlawful,  or  a  violation  of  law, 
and  was  a  public  nuisance  per  se.  Therefore,  the  first 
question  for  us  to  determine  is,  whether  the  facts  stated 
in  the  petition,  in  the  manner  therein  set  forth,  show  a 
violation  of  law,  or  constitute  a  public  nuisance.  The 
petition  charges  that  the  Greater  American  Exposition 
employed,  hired  and  permitted  the  defendant.  Pain's  Fire- 
works Company,  to  shoot,  throw  and  propel  from  its 
grounds  fireworks  consisting  of  sky-rockets,  djTiamite 
bombs,  and  other  dangerous  explosives  up  into  the  air 
to  a  great  height  for  the  purpose  of  being  then  and  there 
exploded,  for  the  purpose  of  furnishing  instruction  and 
amusement  for  a  consideration  to  the  persons  who  might 
visit  its  grounds.  It  is  further  alleged  that  defendants. 
Her,  Hayden  and  Kitchen  were  directors  of  the  defendant, 
the  Greater  American  Exposition,  and  that  they  each  in- 
dividually and  personally,  while  acting  as  such  directors 
and  upon  the  executive  committee  of  the  corporation, 
hired,  employed,  permitted  and  procured  defendant^  Pain's 
Fireworks  Company,  to  shoot  off',  throw  and  propel  from 
the  exposition  grounds  the  fii*eworks  and  explosives  above 
described;  thM  said  acts  were  done  in  violation  of  an 
ordinance  of  the  city  of  Omaha,  which  ordinance  is  at- 
tached to  and  made  a  part  of  the  petition,  and  is  quoted 
above.  The  petition  fairly  charges  that  the  defendants, 
the  Greater  American  Exposition,  Peter  E.  Her,  William 
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ITayden  and  James  B.  Kitchen,  hired  and  procured  the 
defendant,  Pain's  Fireworks  Company,  to  give  the  exhi- 
bition complained  of.    It  can  scarcely  be  said  that  it  was 
necessary  for  them  to  obtain  permission  of  the  city  or 
mayor  for  that  purpose.    It  is  not  alleged  that  permission 
was  not  in  fact  obtained  from  the  city  council  or  the  mayor 
of  Omaha  to  give  the  exhibition  before  it  was  in  fact  given. 
The   exhibition    having   taken    place    upon    the    private 
grounds  of  the  Greater  American  Exposition  and  not  upon 
the  public  streets  or  public  grounds  of  the  city  of  Omaha, 
it  can  not  be  said  that  the  i)etition,  fairly  construed, 
alleges  that  the  act  of  giving  the  exhibition  itself  at  the 
time  and  place  where  it  was  given  was  an  unlawful  act 
Permission  might  have  been  obtained  by  either  the  Greater 
American  Exposition  itself,  or  by  Paints  Fireworks  Com- 
pany, to  give  this  exliibition  after  the  act  of  employment 
occurred  and  before  the  exhibition  was  in  fact  given;  and 
so  long  as  it  is  not  alleged  that  such  permission  was  not 
obtained  by  either  of  them  the  presumption  is  that  it  was 
granted,  and   that  the  act  performed  by  the  fireworks 
company  was  not  unlawful.    The  petition  does  not  allege 
facts  sufficient  to  constitute  the  acts  complained  of  a  pub- 
lic nuisance.     If  the  fireworks,  rockets,  bombs,  etc.,  had 
been  properly  and  carefully  manufactured  and  had  been 
thrown  into  the  air  and  exploded  in  a  proper  and  suitable 
manner  upon  the  grounds  of  the  Greater  American  Expo- 
sion  no  harm,  danger  or  inconvenience  could  have  resulted 
to  anyone  either  in  or  outside  of  said  grounds.     There- 
fore, the  act  itself,  if  properly  performed,  would  not  be, 
and  was  not,  a  public  nuisance.     The  allegation  of  the 
petition  in  relation  to  that  matter  is  simply  a  conclusion 
of  ]a\\ ,  and  was  insufficient  to  charge  the  defendants  with 
niaiii:aii>;iig  a  public  nuisance.     It   follows  that  if  the 
defendants  are  liable  in  this  case  at  all  they  are  not  liable 
for  a  violation  of  the  law,  or  the  commission  of  unlawful 
acts,  or  for  the  maintenance  of  a  public  nuisance,  but  are 
liable  for  the  negligent,  unskillful  and  careless  perform- 
ance of  an  act  legal  in  itself.    An  examination  of  the  peti- 
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tion  satisfies  us  that  the  allegations  are  siiflScient  to  con- 
stitute an  act  of  negligence  on  the  part  of  the  defendant, 
the  Greater  American  Exposition.  The  thing  which  it 
employed  Pain's  Fireworks  Company  to  do  for  it,  while 
lawful,  was  a  dangerous  thing  to  do,  by  reason  of  the 
means  and  agencies  employed  therein.  It  is  beyond  ques- 
tion that  one  engaged  in  handling  fire-arms  or  fireworks 
and  other  dangerous  explosives,  must  exercise  a  degree 
of  care  commensurate  with  the  danger  involved.  Thomas, 
Negligence,  page  678.  It  was  negligence  on  the  part  of 
Pain's  Fireworks  Company  to  so  manufacture  its  explo- 
sives and  dynamite  bombs  that  they  would  fail  to  explode 
when  high  in  the  air  and  thus  eliminate  from  such  exhi- 
bition all  elements  of  danger.  It  was  negligence  for  it 
to  fire,  propel  and  throw  such  bombs  and  other  explosives 
into  the  air  at  such  an  angle  as  would  cause  them  to  fall 
outside  of  the  exposition  grounds  and  upon  public  or 
private  premises.  It  was  negligence  to  allow  and  permit 
said  unexploded  bombs  to  be  and  remain  ui)on  private 
premises  where  they  might  be  picked  up,  handled  and  ex- 
ploded by  unsuspecting  persons,  to  their  injury  and  dam- 
age. It  is  beyond  question  that  the  flj^eworks  exhibition 
mentioned  in  the  petition  was  done  for  and  on  behalf  of 
the  Greater  American  Exposition.  It  is  alleged  that 
Pain's  Fireworks  Company  was  employed  by  it  to  give 
such  exhibition.  Therefore,  according  to  the  allegations 
of  the  petition,  the  fireworks  company  was  its  agent.  The 
principal  is  liable  for  the  acts  of  his  agent  within  the 
scope  of  his  authority.  This  rule  depends  upon  the  fact 
that  the  relation  of  principal  and  agent  exists.  In  this 
case  it  was  the  will  of  the  Greater  American  Exposition 
that  was  exercised;  it  was  its  purpose  that  was  accom- 
plished; it  derived  the  benefits  and  advantages  which  en- 
sued therefrom;  it  selected  its  own  agent,  the  fireworks 
company,  put  said  company  in  motion,  and  had  the  right 
to  direct  and  control  its  actions.  It  is  therefore  just  and 
proper  that  it  should  be  held  responsible  for  what  its  agent 
did.     Mechem,  Agency,  section  747.     It  follows  that  the 
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defendant,  the  Greater  American  Exposition,  is  liable  to 
the  plaintiff  for  the  damages  sustained  as  set  forth  in  the 
petition,  unless  it  is  relieved  from  such  liability  by  the 
fact  that  Pain's  Fireworks  Company  was  an  independent 
contractor.  While  it  has  often  been  held  that  the  owner 
of  premises,  who  has  put  an  indei)endent  contractor  in 
charge  thereof,  is  relieved  from  liability  for  damage  to 
persons  injured  by  the  acts  of  such  independent  con- 
tractor, on  the  other  hand  it  is  the  duty  of  every  one  who 
does  in  person,  or  causes  to  be  done  by  another,  an  act 
which  from  its  very  nature  is  liable,  unless  precautions 
are  taken,  to  do  injury  to  others,  to  see  to  it  that  those 
precautions  are  taken ;  and  he  can  not  -escape  his  duty 
by  turning  the  whole  performance  over  to  a  contractor. 
Of  the  same  natiu^e  is  the  duty  which  the  law  imposes 
upon  every  person  who,  for  his  own  purposes,  brings  on 
his  lands  and^  collects  or  keeps  there  anything  likely  to 
do  mischief  if  it  escapes,  to  keep  it  in  at  his  peril ;  and  if 
he  does  not  do  so,  he  is  prima  facie  answerable  for  all 
the  damage  which  is  the  natural  consequence  of  its  escajK*. 
The  distinction  is,  when  the  work  is  one  that  will  result 
in  injury  to  others  unless  preventive  measures  be  adopted, 
the  employer  can  not  relieve  himself  from  liability  by 
employing  a  contractor  to  do  what  it  was  his  duty  to  do, 
to  prevent  such  injurious  consequences.  It  is  one's  duty 
to  so  conduct  his  own  business  as  not  to  injure  another, 
and  this  duty  continuously  remains  with  the  employer. 
According  to  the  allegations  of  the  petition  Pain's  Fire- 
works Company  was  the  agent  of  the  Greater  American 
Exposition,  and  so  far  as  it  appears  therefrom  was  not 
such  an  independent  contractor  as  would  relieve  the  expo- 
sition from  liability  for  the  unlawful,  negligent  and  care- 
less act  of  its  said  agent.  We  therefore  hold  that  the 
petition  stated  a  cause  of  action  against  the  Greater  Amer- 
ican Exposition,  and  its  demurrer  thereto  should  have 
been  overruled. 

We  next  inquire  as  to  the  liability  of  the  defendants 
Her,  Hayden  and  Kitchen.     It  is  alleged  in  the  petition 
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that  they  were  the  officers  and  were  serving  on  the  execu- 
tive committee ;  in  other  words,  the  agents  of  the  Greater 
American  Exposition;  that  acting  in  such  capacity  they 
hired  Pain's  Fireworks  Company  to  give  the  exhibition 
described  in  the  petition  for  and  on  behalf  of  their  prin- 
cipal.   Having  held  that  the  act  in  itself  was  not  unlaw- 
ful, or  a  nuisance  per  se,  it  remains  for  us  to  determine 
whether  or  not  the  mere  act  of  employing  Pain's  Fire- 
works Company  to  give  the  fireworks  exhibition  for  their 
principal,   the   Greater   American   Exposition,    rendered 
them  individually  liable  to  the  plaintiff  for  damages  in 
this  case.    These  defendants,  as  general  agents  of  the  ex- 
position company,  employed  the  fireworks  company  to 
shoot  off  and  explode  the  rockets,  bombs  and  other  ex- 
plosives for  and  on  behalf  of  their  principal.     It  is  not 
alleged  that  any  specific  directions  were  given  by  them 
to  Pain's  Fireworks  Company  as  to  the  manner  of  doing 
the  act  complained  of.    If  any  directions  were  given  they 
must  have  been  general.    In  such  a  case  the  agent  is  not 
liable  for  the  negligence  of  the  special  agent  employed 
to  do  the  work.    Brown  v.  Lent,  20  Vt.,  529 ;  Reid  v.  Hum- 
her,  49  Ga.,  207.    It  is  not  shown  that  these  defendants 
took  any  part  in,  or  had  any  knowledge  of,  the  manner 
in  which  Pain's  Fireworks  Company  manufactured  the 
bombs  and  explosives,  or  in  which  they  fired  or  propelled 
them  into  the  air  from  the  exposition  grounds.    It  is  not 
shown  that  they  were  present  while  the  exhibition  was* 
going  on,  or  knew  anything  about  the  manner  in  which 
it  was  being  conducted.    It  follows  that  as  to  these  indi- 
vidual defendants  the  petition  failed  to  state  a  cause  of 
action  and  their  demurrers  were  properly  sustained. 

It  is  urged  by  the  defendants  that  there  is  a  defect  of 
plirties  in  this  court,  because  Pain's  Fireworks  Company 
has  never  been  served  with  a  summons  in  error  in  this 
action,  and  has  never  appeared  herein,  that  therefore  this 
proceeding  should  be  dismissed  and  the  judgment  of  the 
lower  court  affirmed.  This  objection  was  not  made  or 
suggested  until  the  final  submission  of  the  case  upon  its 


6(J6  NEBRASKA  REPORTS.     [UNOFPictAL. 

Riley  Bros.  Co.  v.  Melia. 

merits.  In  Bates-Smith  Investment  Co,  v.  Scotty  56  Neb., 
475y  it  was  held  that  all  parties  to  a  joint  judgment  must 
be  joined  in  error  proceedings  therefrom,  and  a  non-jdn- 
der  is  a  fatal  defect  in  the  proceedings ;  but  if  the  objection 
is  delayed  until  the  final  submission  of  the  cause  on  its 
merits,  the  defect  is  waived.  We  therefore  overrule  this 
objection. 

For  the  reasons  above  set  forth  we  recommend  that  the 
judgment  of  the  district  court  in  favor  of  defendants  Her, 
Hayden  and  Kitchen,  be  affirmed ;  that  the  ruling  of  said 
court  sustaining  the  demurrer  of  the  Greater  American 
Exposition,  and  the  judgment  dismissing  plaintiff's  action 
against  it,  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Pound  and  Oldham,  CO.,  concur. 

The  judgment  as  to  defendants,  Her,  Hayden  and 
Kitchen,  is  affirmed,  and  as  to  the  defendant,  the  Greater 
American  Exposition,  said  judgment  is  reversed  and  the 
cause  remanded  for  further  proceedings. 

Affirmed  in  part,  revbbsed  in  part. 


Riley  Brothers  Company,  appellant,  v.  James  Melia 

BT  AL.,  appellees. 

TiLBD  Novembeb  19,  1902. '  No.  12,224. 

Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Appeal:    Effect:    Trial  De  Nofo.    The  per 

fectlng  of  an  appeal  to  this  court  from  a  decree  of  the  district 
court  in  a  suit  In  equity,  together  with  the  filing  and  approTsl 
of  a  supersedeas  bond,  operates  to  suspend  such  decree,  and  the 
case  is  thereupon  pending  here  for  trial  de  novo, 

2.  Appeal  and  Error:     Appeal:     Tbial  De  Novo:     Mkakiko  or.    B7 

the  perfecting  of  such  appeal  the  parties  are  placed  in  the  saoe 
situation,  and  their  rights  are  the  same,  as  they  were  at  the  time 
of  the  commencement  of  the  action. 
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3.  Appeal  and  Error:    Appeal:    Equity:    Decree  That  Mat  Be  Ren- 

dered. In  a  suit  In  equity  brought  here  on  appeal  this  court  has 
full  power  to  render  such  a  decree  as  it  shall  find  the  district 
court  ought  to  have  rendered.  Upon  a  settlement  of  the  matters 
in  controversy  by  the  parties  to  such  action,  with  the  consent  of 
the  court,  such  decree  may  be  rendered  as*  they  may  agree  upon. 

4.  Equity:    Action  Based  on  Decree  in:    When  Mat  Not  Be  Brought. 

One  cannot  maintain  an  action  based  solely  on  a  decree  of  the 
district  court,  in  a  suit  in  equity  to  which  he  was  not  a  party, 
and  which  decree  had  been  superseded  by  an  appeal  to  the  su- 
preme court  at  the  time  his  action  was  commenced,  where  such 
decree  was  not  affirmed  but  was  reversed  and  the  suit  in  which 
it  was  rendered  was  dismissed  for  want  of  equity. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Estellb,  J.    Affirmed. 

B.  N.  Rohertsofiy  for  appellant. 

Montgomery  &  Hall  and  Woolworth  &  McHugh,  contra. 

Barnes,  C. 

This  is  an  appeal  in  equity  from  a  decree  of  the  district 
court  for  Douglas  county.  It  is  unnecessary  for  us  to  set 
forth  the  pleadinji^s  or  their  substance,  because  there  was 
no  conflict  of  evidence  on  the  trial  in  the  lower  court, 
and  the  record  fairly  establishes  the  following  state  of 
facts:  One  Catherine  Melia  was,  in  her  lifetime,  the  owner 
of  the  undivided  one-half  of  lot  6  in  block  225  of  the  city 
of  Omaha,  Douglas  county,  Nebraska.  On  the  18th  day 
of  August,  1892,  she  conveyed  said  premises  to  one  W.  W. 
Phelps,  who  on  that  day  executed  and  delivered  a  con- 
veyance of  said  property  to  the  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  and  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  the  said  W.  W.  Phelps  act- 
ing as  the  representative  of  the  companies.  Mrs.  Melia 
died  in  October,  1893.  In  September,  1896,  James  Melia 
and  Martin  Melia,  together  with  the  other  two  heirs  of 
Catherine  Melia,  instituted  a  proceeding  in  equity  in  the 
district  court  for  Douglas  county  to  set  aside  the  convey- 
ance made  by  Catherine  Melia  upon  the  ground  that  at 
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the  time  of  the  execution  of  said  conveyance  she  was  in- 
sane and  incompetent  to  enter  into  any  contract,  and  that 
she  had  received  no  consideration  therefor.     Issue  was 
joined  in  that  case,  and  a  decree  was  rendered  by  the  dis- 
trict court  cancelling  the  said  conveyance  and  quieting  the 
title  to  the  said  premises  in,  the  heirs  at  law  of  Catherine 
Melia.    An  appeal  from  that  decree  to  this  court  was  im- 
mediately perfected  and  a  supersedeas  bond   was  duly 
executed,  approved  and  filed.  Subsequently,  in  July,  1899, 
and  while  said  case  was  pending  in  this  court,  a  settle- 
ment of  it  was  effected  and  a  stipulation  was  entered  into 
by  and  between  the  parties  thereto,  agreeing  that  a  decree 
should  be  entered  reversing  the  judgment  of  the  lower 
court  and  remanding  the  cause  with  directions  to  the  said 
court  to  enter  a  decree  dismissing  the  suit;  and  at  the 
same  time  the  heirs  of  Catherine  Melia  executed  a  con- 
veyance   to    the    railroad    companies,    appellees    herein. 
Thereafter,  on  July  12,  1899,  and  in  vacation,  said  stip- 
ulation was  presented  to  the  clerk  of  this  court,  who  pur- 
ported to  enter  a  decree  reversing  the  judgment  of  tlie 
court  below,  and  remanding  the  case  with  directions  to 
enter  a  dec^ree  dismissing  the  bill.    A  mandate  was  issued 
In'  the.  clerk  and  filed  with  the  clerk  of  the  district  court 
of  Douglas  county,  and  pursuant  thereto  the  district  court 
entered  a  decree  setting  aside  its  former  judgment  and 
dismissing  the  suit.     Such  was  the  situation  when  the 
present  proceeding  was  instituted.     This  proceeding  was 
begun  by  the  api>ellant,  which  is  a  judgment  creditor  of 
two  of  the  heirs  of  Catherine  Melia,  to  wit,  James  Meh'a 
and  Martin  J.  Melia;  the  judgment  having  been  obtained 
against  said  heirs  during  the  lifetime  of  Catherine  Melia, 
and  kept  alive  by  the  issuance  of  an  execution.    In  its 
petition  filed  herein  the  plaintiff  did  not  attack  the  convey- 
ance of  Catherine  Melia  of  the  premises  in  question  and 
did  not  seek  to  set  aside  said  conveyance,  nor  did  it  allege 
that  Catherine  Melia  was  insane  at  the  time  of  the  execu- 
tion of  her  deed  heretofore  mentioned.     The  petition  al- 
leges the  f;uts  above  stated,  and  it  was  claimed  theiHiin 
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that  the  clerk  of  this  court  had  no  power  to  enter  a  decree 
in  vacation  upon  the  stipulation  above  mentioned;  that 
such  decree  was  not  a  decree  of  this  court ;  that  the  man- 
date issued  by  the  clerk  in  vacation  thereon  was  void,  and 
that  the  action  of  the  district  court  pursuant  to  said  man- 
date, in  dismissing  the  case,  was  unauthorized  and  void. 
After  the  petition  herein  was  filed,  counsel  for  the  rail- 
road companies,  appellees  herein,  presented  the  stipula- 
tion aforesaid  to  this  court  in  open  session;  and  thereupon 
the  court  entered  a  formal  decree  in  the  cause  aforesaid 
pursuant  to  said  stipulation,  reversing  the  judgment  of 
the  lower  court  and  remanding  the  cause  to  said  court 
with  directions  to  enter  a  decree  dismissing  the  suit.  This 
decree,  so  rendered  by  this  court  in  open  session,  was  duly 
entered  by  the  clerk,  and  a  mandate  pursuant  thereto  was 
issued  to  the  district  court  of  Douglas  county ;  which  court 
thereupon,  pursuant  to  said  mandate,  entered  a  decree 
on  the  8th  day  of  March,  1901,  setting  aside,  reversing, 
vacating  and  annulling  its  first  decree  in  favor  of  the 
heirs  in  said  cause,  and  dismissing  the  said  cause  for  want 
of  equity.  These  proceedings  were  presented  to  the  lower 
court  in  this  case  by  a  supplemental  answer  filed  by  the 
railroad  companies,  appellees.  Thereupon  the  cause  came 
on  to  be  heard  and,  after  a  trial  and  submission  thereof, 
the  district  court  made  a  finding  in  favor  of  the  defend- 
ants, api)ellees  herein,  and  entered  a  decree  dismissing 
the  plaintiff's  petition  for  want  of  equity.  Prom  that 
decree  the  plaintiff  has  perfected  this  appeal. 

Appellant  now  contends  that  it  obtained  a  lien  upon  the 
premises  in  question  by  reason  of  the  entry  of  the  decree 
in  the  case  of  the  heirs  of  Catherine  Melia  against  the 
appellees,  and  now  seeks  to  have  this  court  enter  a  decree 
setting  aside  the  conveyance  of  the  premisses  in  question 
by  Catherine  Slelia  to  W.  W.  Phelps,  and  subjecting  the 
property  to  a  sale  upon  execution  to  satisfy  its  alleged 
judgment  lien.  On  the  other  hand  it  is  contended  by 
apix?llees  that  no  lien  or  right  whatever  exists  in  favor  of 
the  appellant  by  reason  of  the  proceedings  in  the  former 
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case.  It  will  be  observed  that  at  the  time  when  this  action 
was  commenced  an  appeal  had  been  duly  taken  and  per- 
fected from  the  decree  rendered  in  the  district  court,  to 
this  co^rt.  This  makes  it  necessary  for  us  to  determine 
the  effect  of  such  appeal  upon  the  decree  rendered  in  the 
court  below.  It  is  provided  by  section  675  of  the  Code, 
"That  in  all  actions  in  equity  either  party  may  appeal  from 
the  judgment  or  decree  rendered,  or  final  order  made  by 
the  district  court,  to  the  supreme  court  of  the  state."  It 
is  further  provided  in  section  677,  that  no  appeal  in  equity 
shall  operate  as  a  supersedeas  unless  the  appellant  or 
appellants  shall,  within  twenty  days  next  after  the  rendi- 
tion of  such  judgment  or  decree,  or  the  making  of  snch 
final  order,  execute  to  the  adverse  party  a  bond  with  one 
or  more  sureties,  etc.  It  will  be  observed  that  the  appeal 
was  taken  in  accordance  with  these  sections,  was  duly  per- 
fected and  a  supersedeas  bond  given.  This  operated  to 
suspend  the  judgment  of  the  court  below  and  bring  the 
case  to  this  court  for  trial  de  novo.  In  O'Leary  v.  Iskcy, 
12  Neb.,  136,  10  N.  W.  Rep.,  576,  it  was  held  that  where 
an  appeal  is  properly  taken  and  perfected  and  a  super- 
sedeas bond  is  filed  and  approved  the  decree  appealed  from 
is  vacated  and  the  case  is  pending  in  the  api)ellate  court 
for  trial  de  noro.  In  Wilcox  v,  Saunders,  4  Neb.,  569, 
it  was  held  that  an  appeal  in  equity  is  not  a  remedy  to  cor- 
rect errors  of  law  only,  but  brings  the  case  to  the  appellate 
court  for  trial  de  novo.  When  an  appeal  is  docketed  in 
the  district  court  the  judgment  appealed  from  is  vacated 
and  annulled  and  the  litigants  are,  with  respect  to  their 
legal  rights,  where  they  were  at  the  commencement  of  the 
suit.  Jenkins  v.  State,  60  Neb.,  205,  82  N.  W.  Bep.,  622. 
It  would  seem  that  it  is  no  longer  an  open  question,  but 
is  settled  beyond  controversy,  that  an  appeal  in  equity  to 
this  court,  properly  perfected  with  a  supersedeas  bond 
filed  and  approved,  suspends  the  judgment  or  decree  of 
the  district  court  appealed  from,  and  the  case  is  pending 
before  this  court  for  trial  de  novo,  with  the  rights  of  the 
parties  where  they  were  at  the  commencement  of  the  suit 
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The  appeal  from  the  decree  set  forth  in  'appellant's  peti- 
tion having  been  perfected  that  decree  was  vacated  and  the 
cause  was  pending  in  this  court  for  a  trial  de  novo  when 
this  suit  was  commenced.  At  that  time  appellant  was 
possessed  of  no  lien  upon  the  premises  in  question  under 
such  vacated  decree.  It  can  scarcely  be  claimed  that  one 
can  obtain  any  right  whatever  under  a  decree  which  has 
been  vacated  and  annulled,  and  in  fact  does  not  exist  at 
the  time  of  the  commencement  of  his  action  claiming  such 
right. 

It  is  contended,  however,  that  the  decree  of  this  court, 
duly  entered  upon  the  stipulation  of  the  parties  by  which 
the  judgment  of  the  district  court  was  reversed  and  set 
aside  and  said  court  was  ordered  to  enter  a  finding  and 
decree  for  the  defendants,  appellees  herein,  and  the  sub- 
sequent action  of  the  district  court  of  Douglas  county 
thereon,  are  void  for  want  of  power  in  this  court  to  render 
such  decree.  We  can  not  agree  with  this  contention. 
When  the  former  action  in  equity  was  properly  brought 
to  this  court  on  appeal,  it  was,  as  we  have  before  stated, 
before  this  court  for  trial  de  novo.  By  section  594  of  the 
Code,  it  is  provided  that  "When  a  judgment  or  final  order 
shall  be  reversed  either  in  whole  or  in  part,  in  the  supreme 
court,  the  court  reversing  the  same  shall  proceed  to  render 
such  judgment  as  the  court  below  should  have  rendered, 
or  remand  the  cause  to  the  court  below  for  such  judg- 
ment." 

"The  supreme  court,  in  reviewing  a  case  on  appeal,  when 
the  judgment  of  the  district  court  is  for  a  less  sum  than 
the  undisputed  evidence  shows  the  successful  party  was 
entitled  to,  will  enter  such  a  judgment  as  under  the  evi- 
dence should  have  been  rendered  in  the  court  below." 
Upence  v.  Damrow,  32  Neb.,  112,  48  N.  W.  Rep.,  880. 
"Where  an  action  for  the  foreclosure  of  a  mortgage  has 
been  appealed  to  this  court  and  the  testimony  has  been 
preserved  by  a  bill  of  exceptions  so  that  this  court  can 
consider  it,  in  a  projier  case  the  court  will  render  a  final 
decree  of  foreclosure."     National  Life  Insurance  Co,  v. 
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Robinson^  8  Neb.,  452.  It  seems  to  be  established,  as  the 
law  of  this  state,  that  this  court  upon  an  appeal  in  equity 
will  try  the  case  de  novo,  upon  the  record,  and  enter  such 
a  judgment  or  decree  as  should  have  be^n  rendered  in  the 
district  court.  Western-  Cornice  Mamifa^turing  Works  r. 
Leavenvyorth,  52  Neb.,  418,  72  N.  W.  Rep.,  592 ;  Lewis  v, 
Holdrege,  56  Neb.,  379,  77  N.  W.  Rep.,  656;  Roehl  v,  -Roehl 
20  Neb.,  55,  29  N.  W.  Rep.,  257.  "Except  where  the  de- 
cision  of  an  appellate  tribunal  necessitates  a  trial  of  an 
issue  for  which  the  constitution  guarantees  a  trial  bj 
jury,  it  rests  in  the  discretion  of  the  appellate  tribunal, 
upon  the  reversal  of  a  judgment,  to  enter  in  the  appellate 
court  a  proper  judgment  or  to  remand  the  case  to  the  court 
from  ^^ '  ch  it  was  appealed,  either  with  directions  to  enter 
a  speeiiic  judgment,  for  a  retrial  of  particular  issues,  or 
for  a  new  trial  of  the  whole  case.  Such  discretion  should 
be  exercised  in  such  manner  as  to  best  and  most  surely 
accomplish  the  ends  of  justice."  Porter  v.  Sherman  County 
Banking  Co.,  40  Neb.,  274,  58  N.  W.  Rep.,  721. 

This  court  had  full  power  to  try  the  case  of  the  heirs  of 
Catherine  Melia  against  the  appellees  herein  upon  its 
merits  de  noiX),  together  with  the  power  to  enter  such  a 
decree  as  it  might  find  was  proper  under  the  testimony. 
It  follows  that  the  parties  thereto,  while  said  cause  was 
pending  here  for  trial,  could  settle  the  differences  between 
them  and  authorize  this  court  by  agreement,  the  court  con- 
senting thereto,  to  enter  such  a  judgment  and  decree  as 
they  desired.  This  was  done,  and  the  result  of  it  was,  not 
to  reinstate  the  judgment  appealed  from,  but  to  cause  the 
district  court  of  Douglas  county  to  enter  a  decree  finding 
for  appellees  and  dismissing  the  plaintiff's  bill  for  want 
of  equity.  We  therefore  hold  that  the  appellant  herein 
had  no  lien  upon  the  property  in  controversy  at  the  tim^ 
this  action  was  commenced,  and  has  since  obtxiined  none 
by  reason  of  the  proceedings  in  the  suit,  which  is  relied 
upon  as  a  basis  of  this  action.  Therefore  the  judgment  of 
the  district  court  in  dismissing  the  appellant's  bill  for  want 
of  equity  should  be  affirmed. 
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As  we  have  before  stated,  it  is  not  alleged  in  the  appel- 
lant's petition  that  Catherine  Melia  at  the  time  she  made 
the  conveyance  mentioned  therein,  was  insane;  no  suflOi- 
cient  allegations  of  fraud  are  contained  in  said  petition 
to  authorize  the  setting  aside  the  decree  of  this  court  or 
the  final  decree  of  the  district  court  in  the  former  action, 
and  it  is  evident  that  appellant  based  its  whole  claim  upon 
the  proceedings  in  that  action.  It  was  not  a  party  to  that 
suit,  it  was  not  bound  by  the  decree  therein,  it  obtained  no 
rights  thereunder  and  lost  nothing  thereby. 

We  therefore  recommend  that  the  judgment  and  decree 
of  the  district  court  be  affirmed. 

Pound  and  Oldham^  CO.,  concur. 

Affirmed. 


Ida  M.  Jonbs^  appellee,  v.  Thomas  I.  Dutch,  appellant, 

ET  AL. 

Filed  November  19,  1902.    No.  12,264. 

Commissioner'B  opinion.    Department  No.  2. 

1.  Kortgages:  Foreclosube:  Redemption  by  Juniob  Mobtoaoeb.  A 
subsequent  mortgagee  who  has  not  been  made  a  party  to  a  suit 
for  foreclosure  of  a  prior  mortgage  has  an  absolute  right  to  re- 
deem, from  the  purchaser  at  foreclosure  sale. 


Fobeclosure:  Redemption  by  Juniob  Mobtoageb:  Costs. 
All  that  is  required  of  the  junior  mortgagee  in  such  a  case  is 
that  he  relieve  the  property  of  the  prior  incumbrance  by  paying 
the  amount  thereof  with  interest;  he  is  not  required  to  pay  the 
costs  of  the  foreclosure  suit  to  which  he  was  not  a  party. 

3.  KortgageB:      Fobeclosube:      Pubchaseb:      Bona   Fides:      Redemp- 

tion: Compensation  fob  Improvements.  While  a  purchaser  In 
good  faith  at  foreclosure  sale,  who  has  made  improvements  upon 
the  property  in  the  belief  that  he  acquired  a  good  title,  may  claim 
compensation  for  such  improvements  on  redemption  by  a  Junior 
mortgagee  not  barred  by  the  foreclosure,  one  who  buys  with 
notice  of  the  rights  and  claims  of  the  junior  mortgagee,  and  that 
hlB  righta  have  not  been  divested  by  the  foreclosure,  is  not 
entitled  to  such  compensation. 

4.  Kortgages:      Fobeclosure:      Pubcuaseb   With   Notice:      Improvi^ 

47 
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HENTs:  Payment  of  Junior  Mobtoaoe.  In  such  case,  the  proper 
course  for  the  purchaser,  if  he  desires  the  benefit  of  the  improTe- 
ments,  is  to  pay  off  the  subsequent  mortgage  of  which  he  had 
notice  at  the  time  he  acquired  the  property. 

Appeal  from  the  district  court  for  Saline  county.   Tried 
below  before  Stubbs^  J.    Affirmed. 

Abbott  d  Abbott,  for  appellant. 

Geo.  H.  Hastings^  contra. 

Pound,  0. 

The  property  in  controversy  was  subject  to  two  mort- 
gages.   The  holder  of  the  first  mortgage  brought  a  suit  for 
foreclosure,  during  the  pendency  of  which  some  negotia- 
tions were  had  toward  bringing  in  the  other  mortgagee; 
but  the  holder  of  the  second  mortgage  was  not  joined  as 
a  defendant  and  never  in  fact  appeared  in  or  became  a 
party  to  the  suit.    The  appellant  bought  in  the  property 
at  judicial  sale  under  the  decree.    Before  his  sale  was  con- 
firmed, he  had  full  and  actual  notice  that  the  second  mort- 
gagee, whose  mortgage  was  of  record,  had  not  been  barred 
and  claimed  the  right  to  redeem.     Nevertheless  he  pro- 
ceeded to  make  considerable  alterations  and  improvements, 
incurring  an  expense  much  greater  than  what  he  had  paid 
for  the  property  and  exceeding  the  aggregate  of  the  incum- 
brances.    When  the  junior  mortgagee  sought  to  redeem, 
he  claimed  compensation  for  these  improvements  and  also 
demanded  the  costs  of  the  foreclosure  suit.    The  district 
court  held  that  redemption  might  be  had  upon  payment 
of  the  amount  of  the  first  mortgage  and  interest,  found 
that  the  proper  sum  had  been  duly  tendered,  and  entered  a 
decree  for  foreclosure  and  sale  under  the  second  mortgage 
in  default  of  payment  thereof. 

We  think  the  decree  right  in  every  respect.  A  subse 
qucnt  mortgagee  who  has  not  been  made  a  party  to  a  8ui« 
for  foreclosure  of  a  prior  mortgage  has  an  absolute  right 
to  redeeiu  from  the  purchaser  at  foreclosure  sale.     Hii' 
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right  to  redeem  can  be  cut  oflF  only  by  proper  adjudication 
in  a  suit  to  which  he  is  a  party;  mere  notice  of  the  fore- 
closure proceedings  will  not  so  operate.  Cram  v.  Gotrell, 
48  Neb.,  646,  649.  All  that  is  required  of  him  in  making 
such  redemption  is  that  he  relieve  the  property  of  the  prior 
incumbrance;  he  is  not  required  to  pay  the  costs  of  the 
foreclosure  suit  to  which  he  was  not  a  party.  Yroom  v. 
Bitmap,  4  Paige  Ch.  [N.  Y.],  525;  Oagc  v.  Brewnter,  31  N. 
Y.,  218;  Moore  v.  Cord,  14  Wis.,  231;  Hosford  v.  Johnson, 
74  Ind.,  479.  The  opposite  conclusion  appears  to  have  been 
reached  in  Stanbrough  v.  Daniels,  77  la.,  561,  42  N.  W. 
Rep.,  443.  But  we  think  that  where,  as  here,  the  fore- 
closure proceeded  with  full  knowledge  of  the  rights  of  the 
junior  mortgagee  and  with  no  attempt  to  make  him  a 
party,  the  latter  ought  to  be  in  the  same  position  in  which 
he  would  have  been  if  no  decree  had  been  rendered;  in 
which  case  on  making  redemption  he  would  have  nothing 
to  pay  beyond  the  mortgage  debt  and  interest.  As  to  his 
rights,  the  decree  in  the  cause  to  which  he  was  not  a  party 
is  of  no  effect. 

With  respect  to  the  improvements,  it  is  clear  that  they 
were  made  with  full  knowledge  of  appellee's  outstanding 
right  of  redemption  and  with  notice  that  she  was  assert- 
ing or  about  to  assert  such  right.  While  a  purchaser  in 
good  faith  at  foreclosure  sale,  who  has  made  improve- 
ments upon  the  property  in  the  belief  that  he  acquired  a 
good  title,  may  claim  compensation  for  such  improve- 
ments on  redemption  by  a  junior  mortgagee  not  barred 
by  the  foreclosure,  one  who  buys  with  notice  of  the  rights 
and  claims  of  the  junior  mortgagee,  and  that  his  right  to 
redeem  has  not  been  divested  by  the  foreclosure,  is  not 
entitled  to  such  compensation.  Cram  v,  Cotrell,  48  Neb., 
646.  In  such  case,  the  proper  course  for  the  purchaser, 
if  he  desires  the  benefit  of  the  improvements,  is  to  pay  oflf 
the  subsequent  mortgage.  He  had  full  notice  thereof  when 
he  acquired  the  projK^rty,  and  knew  that  he  held  subjecit 
to  an  outstanding  right  of  redem])tion.  He  can  not  be 
suffered  to  impose  an  additional  burden  upon  the  junior 
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mortgagee  without  the  latter's  assent,  where  he  acts  with 
his  eyes  open. 

We  recommend  that  the  decree  be  aflBrmed- 

Babnes  and  Oldham,  OC.,  concur. 

Affirmed. 


Walter  W.  Hackney,  as  Trustee  in  Bankruptcy  of  the 
Estate  of  Juuus  M.  Erlenbobn,  v.  Hargbeavk 
Brothers.* 

FnJSD  NovE^iBEB  19,  1902.    No.  12,256. 

Commissioner's  opinion.    Department  No.  1. 

Fraudulent  Conveyances:  Pbeferences:  Insolvenct.  Where  de- 
fendants admit  that  an  assignment  of  their  account  against  a 
bankrupt  to  a  purchaser  of  his  stock  and  business  was  with  the 
understanding  that  it  was  to  be  used  in  payment  therefor,  and 
that  they  were  to  "carry"  the  purchaser  on  the  account,  if  it  b€ 
added  that  the  defendants  had  notice  of  the  bankrupt's  insolvency, 
the  transaction  would  amount  to  a  preference  and  must  be  held 
to  have  been  so  intended. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Reversed^ 

John  S.  Bishop  and  Movlcett  &  Polk,  for  plaintiff  in 
error. 

Tibhets  Bros.,  Morey  &  Anderson,  contra. 

Hastings,  C. 

This  is  an  action  under  the  bankruptcy  law  to  recover 
money  alleged  to  have  been  paid  to  defendants  as  a  prefer- 
ence. The  real  question  seems  to  be  whether  or  not  the 
evidence  adduced  at  the  hearing,  supposing  that  defend- 
ants knew  their  debtor  to  be  insolvent,  is  such  as  to  compel 
the  conclusion  that  the  parties  intended  the  preference, 
which  was  the  consequence  of.  their  acts.    Plaintiff  claims 

♦  Rehearing  allowed.    See  note  post,  page  901. 
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that  the  transaction  between  the  defendants,  Hargreayes 
Bros.,  their  debtor,  Erlenborn,  and  the  purchaser  of  the 
stock,  Kettering,  was  such  as  inevitably  to  give  the  de- 
fendants reasonable  cause  to  believe  that  a  preference  of 
their  claim  against  Erlenborn  was  thereby  intended  to  be 
given.  The  court  left  this  question  to  the  jury  by  instruc- 
tions which  seem  fairly  to  represent  the  bankruptcy  act. 
The  case  has  been  stated  here  as  one  of  construction  of  the 
latter  law.  This  does  not  seem  to  be  true  except  as  it  is 
applied  to  the  evidence.  Counsel  make  their  strong  claim 
of  error  on  the  part  of  the  trial  court  in  the  giving  of  the 
following  instruction: 

"The  provision  of  the  bankruptcy  act,  under  which  this 
action  is  prosecuted,  does  not  mean  that  the  said  defend- 
ants would  not  have  the  right  to  sell  their  account  against 
the  said  Erlenborn,  and  transfer  the  same  to  any  person, 
for  a  consideration,  but,  on  the  contrary,  this  they  would 
have  a  right  to  do  whether  they  had  knowledge  of  the 
debtor's  insolvency  or  not,  but  it  simply  means  that  they 
would  not  have  the  right  to  evade  the  provisions  of  the 
bankruptcy  act  by  any  arrangement  intended,  or  designed, 
to  procure  a  prefe^^lent  of  their  claim  over  that  of  other 
creditors,  and  so  in  this  case,  if  the  defendants,  in  good 
faith  and  with  no  intention,  or  design,  to  procure  a  prefer- 
ment of  their  account  against  Erlenborn,  transferred  their 
account  to  Kettering  for  valid  consideration,  in  the  ordi- 
nary course  of  business,  and  not  contingent  upon  any 
arrangement  that  Kettering  contemplated  with  Erlenhorn, 
then  and  in  that  event  the  defendants  would  not  be  liable 
in  this  action,  notwithstanding  the  fact  you  may  believe 
from  the  evidence  and  the  rule  as  given  you  by  the  court 
herein,  that  the  defendants  had  knowledge  of  the  said 
Erlenborn's  insolvency.'' 

As  above  stated,  the  question  with  regard  to  this  instruc- 
tion seems  to  be  its  applicability  to  the  evidence;  the  de- 
fendants sidmit  in  their  testimony  that  they  supposed  and 
expected  that  the  account  would  be  used  by  Kettering  in 
obtaining  the  business  as  successor  to  Erlenborn,  and  that 
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they  arranged  to  carry  it  for  Kettering  for  some  months. 
The  proof  shows  that  tliey  did  so  carry  it.  It  must  be 
concluded  then  that  the  purpose  for  which  the  account  was 
transferred  was  that  it  might  be  used  in  the  purchase  of 
Erlenborn's  stock  and  business.  The  defendants,  Har- 
greaves  Bros.,  in  view  of  all  the  circumstances  disclosed 
in  this  case,  certainly  knew  that  Erlenborn  was  selling 
his  entire  business ;  if  they  also  knew  that  he  was  insolvent, 
and  they  were  certainly  arranging  to  get  their  pay  out  of 
him,  they  must  have  known  that  the  result  of  the  transac- 
tion would  be  a  preference  as  to  them.  This  instruction 
gives  an  accurate  statement  of  the  law  where  the  circum- 
stances in  proof  are  such  as  render  it  possible  for  the  trial 
court  to  find  that  the  transaction  was  merely  a  bona  ft(k 
sale  of  an  account  without  any  intention  to  give  or  receive 
a  preference.  In  this  case,  however,  if  the  insolvency  of 
the  debtor  was  known  to  the  defendants,  with  the  fact 
that  he  was  transferring  all  of  his  property,  and  defendants 
were  arranging  for  payment  out  of  it,  there  is  no  escape 
from  the  conclusion  that  a  preference  was  intended  because 
it  would  inevitably  result.  That  being  the  manifest  I'esult, 
it  should  be  held  to  have  been  intended.  Lowell,  Bank- 
ruptcy, section  79.  "Cause  to  believe  insolvency  proves 
cause  to  believe  the  intent  to  prefer."  Lowell,  Bankruptcy, 
section  99. 

We  are  of  the  opinion  that  this  instruction  was  not 
applicable  to  the  evidence,  because  it  seems  plain  that 
if,  to  the  facts  admitted  by  the  defendant's  own  tes- 
timony, there  be  added  the  supposition  inserted  in  this 
instruction  that  they  had  knowledge  of  the  insolvency, 
then  they  could  not  complete  the  transaction  without  sub- 
jecting themselves  to  the  liability  of  having  it  avoided  un- 
der the  bankrupt  law ;  if  they  knew  he  was  insolvent,  they 
Diust  have  known  that  a  preference  would  result  and  must 
be  held  to  have  understood  and  intended  it. 

In  the  next  following  instruction  the  trial  court  indi- 
cates that  such  is  the  result  of  our  view  of  the  evidence, 
because  it  told  the  jury  that  if  they  found  defendants 
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transferred  the  Erlenborn  account  to  Kettering  out  of  the 
ordinary  course  of  business  and  contingent  upon  Ketter- 
ing's arrangement  to  purchase  the  Erlenborn  stock,  then 
it  would  be  necessary  to  determine  whether  defendants 
had  reasonable  cause  to  believe  that  Erlenborn  was  in- 
solvent, and  that  the  transaction  would  result  in  a  prefer- 
ence of •  defendants'  claims  and  that  it  would  be  sufficient 
if  they  so  found.  As  above  stated,  we  think  there  can  be 
no  doubt  that,  the  defendants  were  parties  to  the  transfer 
of  the  stock  and  that  the  arrangement  by  which  they  got 
75  per  cent,  of  their  claim  against  Erlenborn  was  part  of 
such  transaction,  and  they  themselves  admit  that  the  ac- 
count was  assigned  with  the  understanding  that  it  was  to 
be  used  in  payment  for  the  goods.  In  other  words,  we 
think  that  under  the  evidence  the  trial  court  should  not 
have  left  to  the  jury  the  question  of  whether  or  not  the 
transaction  between  Kettering,  Erletiborn  and  Hargreaves 
Bros,  was  an  arrangement  for  the  payment  of  the  latters' 
claim  and  not  a  mere  bona  fide  sale  of  account. 

The  question  of  the  extent  of  defendants'  knowledge  of 
Erlenborn's  liabilities  seems  to  be  an  open  one.  The  only 
attempt  to  close  it  is  the  affidavit  of  counsel  for  plaintiff 
as  to  what  passed  between  himself  and  defendant's  coun- 
sel in  the  course  of  argument.  It  is  impossible  to  hold 
upon  this  record  that  the  defendants  are  in  any  manner 
concluded  by  such  remarks  of  counsel,  whose  precise  word- 
ing and  application  the  trial  court  made  no  attempt  to 
determine. 

It  is  recommended  that  for  error  in  submitting  to  the 
jury  the  question  as  to  whether  or  not  there  was  a  mutual 
arrangement  between  defendants  Kettering  and  Erlen- 
born, for  the  settlement  of  this  account,  that  this  case  be 
reversed  and  remanded  for  further  proceedings  according 
to  law. 

KiBKPATBiCK^  C,  concurs. 

Reversed  and  remand'jsd. 
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Iowa  Loan  and  Trust  Company,  appellke^  v.  Qerman 

Nehler,  appellant,  et  al. 

Filed  November  19,  1902.    No.  12,271. 

Commissioner's  opinion.    Department  'No.  2. 

Kortgages:     Foreclosube:     Decree  Regular.    Decree  of  confirmation 
of  sale  examined  and  found  regular. 

Appeal  from  the  district  court  for  Sherman  county. 
Tried  below  before  Sullivan,  J.    Affirmed, 

R,  J,  'Nightingale,  for  appellant. 

E.  J,  Clements^  contra. 

m 

Oldham,  O. 

This  is  an  appeal  from  an  order  of  confirmation  of  sale 
,  in  a  foreclosure  proceeding.  The  first  objection  urged 
against  the  decree  is  that  the  appraisement  of  the  property 
was  too  low  and  was  made  by  mistake  of  the  appraisers  in 
attempting  to  appraise  tlie  property  at  what  it  would  bring 
at  forced  sale  and  not  at  its  real  cash  value.  An  affidavit 
of  the  defendant  was  filed  in  support  of  this  objection  be- 
fore sale,  in  which  he  claims  that  he  was  present  wben 
the  appraisement  was  made  and  in  his  opinion  the  ap- 
praisers considered  the  property  at  Avhat  it  would  bring 
at  forced  sale  instead  of  its  real  cash  value.  There  is  no 
merit  in  this  contention  aA  no  fraud  is  alleged  or  attempted 
to  be  proven. 

The  next  contention  is  one  that  is  aged,  time-worn  and 
always  overruled  by  this  court,  and  that  is  that  the  sale 
was  not  made  under  an  order  of  sale,  but  under  the  decree 
Avithout  a  copy  of  the  decree  having  been  delivered  to  the 
sheriff. 

The  next  contention  is  that  the  sale  was  made  at  the 
south  door  of  the  court  house  building,  when  it  should 
have  been  made  at  the  door  of  the  room  in  which  court  is 
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held  in  the  court*  house,  and  the  further  objection  is  made 
.that  there  is  no  south  door  to  the  room  in  which  court 
is  held  and  that  the  court  is  held  in  the  second  story  of  the 
court  house  building,  and  that  it  is  entered  by  an  east  and 
not  by  a  south  door.  This  objection  is  hypercritical  in  the 
extreme  and  in  conflict  with  the  plain  language  of  the  stat- 
ute as  well  as  with  frequent  adjudications  of  this  court. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound,  CO.,  concur. 

AfFIBMED. 


Fbibderiokb  Lau  v.  Llewellyn  L.  Lindsey. 

Fii£D  NovKMBEB  19,  1902.    No.  12,299. 
Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    New  Tbial,  Motion  for:     Failube  to  File.    In 

order  to  review  the  proceedings  of  the  district  court  in  a  trial 
of  issues  of  fact,  by  a  petition  in  error,  a  motion  for  a  new  trial 
must  be  filed  therein  so  as  to  afford  the  court  an  opportunity  to 
correct  error  in  its  own  proceedings. 

2.  Appeal  and  Error:     New  Trial,  Motion  fob:     Failure  to  File: 

Pleaoino.  Where  no  motion  for  a  new  trial  is  filed  and  the  case 
is  brought  to  this  court  by  a  petition  in  error,  the  Judgment  of  the 
lower  court  will  be  afllrmed  if  sustained  by  the  pleadings. 

Ebrob  from  the  district  court  for  Lancaster  county 
Tried  below  before  Cobnish,  J.    Affirmed. 

Willard  E.  Btewart,  for  plaintiff  in  error. 
D.  &.  Gourtnay,  contra. 

Barnes^  C. 

This  action  was  commenced  in  the  county  court  of  Lan- 
caster county,  and  was  a  proceeding  by  petition,  motion 
and  aflldavit  to  revive  a  judgment  that  had  theretofore 
been  rendered  in  said  court  and  had  become  dormant.  An 
answer  was  filed  setting  forth  a  defense  to  the  petition 
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for  a  revivor,  issues  were  made  up  and  the  cause  tried. 
Judgment  was  rendered  dismissing  the  proceeding,  and 
the  plaintiff  prosecuted  error  to  the  district  court  of  said 
county.  While  the  matter  was  pending  in  that  court  new 
pleadings  were  filed,  and  the  issues  were  again  properly 
made  up,  after  which  the  parties  entered  into  the  following 
stipulation : 

"Hans  P.  Lau  and  Priedericke  Lau  ^ 

V.  >  Stipulation  of  Facts. 

Llewellyn  L.  Lindsey.  J 

"It  is  hereby  stipulated  and  agreed  that  in  addition  to 
the  testimony,  as  preserved  by  the  bill  of  exceptions  in  the 
above  entitled  proceeding,  that  the  envelope  referred  to  at 
page  18  thereof  attached  hereunto  and  marked  exhibit 
*1,'  should  have  been,  and  is  made  a  part  thereof.  It  is 
further  agreed  that  no  appeal  was  prosecuted  from  the 
disallowance  of  the  claim  of  W.  S.  Allen  against  the  estate 
of  Hans  P.  Lau,  and  that  the  time  therefor  expired  Maj 
8,  1898 ;  that  receipts  for  claims  referred  to  in  *order  ap- 
proving report'  at  page  28  of  said  bill  of  exceptions,  were 
filed  in  said  court,  on  the  10th  day  of  January,  1899, 
whereby  the  same  became  final;  that  except  as  herein 
stated,  said  bill  of  exceptions  contains  all  of  the  evidence 
admitted  or  offered  in  evidence  on  the  hearing  of  said^ 
cause  in  said  county  court.  It  is  hereby  agreed  between 
the  parties  to  the  above  entitled  proceeding  for  revivor 
of  judgment,  that  said  proceeding  be  heard  and  tried 
de  novo  in  the  district  court  of  said  county  upon  the  testi- 
mony and  evidence  contained  in  said  bill  of  exceptions 
filed  herewith,  together  with  the  agreed  facts  contained 
herein.  It  is  further  admitted  that  no  other  claim  or 
claims  against  L.  L.  Lindsey  were  held  by  Hans  P.  Lau, 
or  the  Lau  estate,  except  the  judgment  herein  attempted 
to  be  revived.  This  stipulation  took  the  place  of  former 
stipulation.  Willard  E.  Stewart, 

^^For  Plaintiff  in  Error. 

, .    ,-  "D.  G.  COURTNAY, 

'^Attorney  for  DefcndwU  in  Error" 
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This  stipulation  was  filed,  and  thereupon  the  cause  was 
tried  dc  novo.  Findings  of  fact  were- duly  made  by  the 
court  in  favor  of  the  defendant,  and  a  judgment  was  ren- 
dered denying  the  order  of  revivor  and  dismissing  the 
cause.  No  mdtion  for  a  new  trial  was  filed,  or  other  pro- 
ceeding had  in  the  district  court.  Afterwards  the  plain- 
tiff brought  the  case  here  by  a  petition  in  error. 

It  appears  from  the  record  that  an  issue  of  fact  was 
made  up  by  the  pleadings  in  the  district  court;  that  de- 
fendant by  his  answer  set  up  as  a  defense  to  the  revivor 
of  the  judgment  the  fact  that  he  had  been  adjudged  a  bank- 
rupt by  the  district  court  of  the  United  States  for  the 
district  of  Nebraska,  under  the  provisions  of  the  bank- 
ruptcy act  of  1898 ;  that  the  judgment  sought  to  be  revived 
had  been  filed  and  scheduled  among  the  claims  against  him 
in  said  bankruptcy  proceedings;  that  he  had  been  dis- 
charged from  any  liability  on  said  judgment  by  the  pro- 
ceedings and  orders  of , said  court  therein.  For  reply  to 
this  answer  it  was  alleged  that  no  notice  of  said  proceed- 
ings was  given  to  the  plaintiflF,  or  to  the  persons  owning 
and  holding  the  judgment,  while  they  were  pending,  and 
that  they  were  not  bound  thereby.  This  allegation  was 
denied,  and  upon  these  questions  of  fact,  together  with 
others,  the  cause  was  duly  tried  in  the  district  court. 

Plaintiff  having  failed  to  file  a  motion  for  a  new  trial 
in  said  court  we  cannot  entertain  this  proceeding  in  error. 
It  is  the  settled  law  of  this  state,  that  where  there  was  a 
trial  upon  issues  of  fact  in  the  district  court  and  no  mo- 
tion for  a  new  trial  was  made  in  said  court  the  alleged 
errors  occurring  on  the  trial  cannot  be  considered  here. 
Lichty  V.  Clark,  10  Neb.,  472;  6  N.  W.  Rep.,  760;  Wrhrr  v, 
Kirlcndally 44  Neb.,  766 ;  Weitz  v.  Wolfe, 28  Neb.,  500 ;  Car- 
low  V.  AuHman  d  Co.,  28  Neb.,  672;  Oaughran  v.  Crofthtj, 
33  Neb.,  at  page  34;  Cropsey  v.  Wiggenhorn,  3  Neb.,  108; 
Hosford  V.  Stone,  6  Neb.,  at  pa^e  380;  Cruts  v.  Wray,  19 
Neb.,  581. 

No  question  arises  herein  on  the  pleadings  or  the  pro- 
ceedings, and  the  only  errors  complained  of  are  those  cc- 
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••irrinii  iipt>a  rlie  trial.  It  is  contended,  however,  that  the 
iTnt:mi»-nr  and  tinal  order  of  the  court  is  not  sustained  bv 
^uifi«-'Hnr  evidence,  and  is  contrary  to  law,    A  motion  for 

m 

a  ae^  rrial  ni>t  having  been  filed  none  of  these  allej:ed 
»*rr«>rs  «*aa  he  rt^nsidered  in  this  court.  We  will  say,  how- 
^v»*r.  '■liar  we  have  examined  the  record  and  findings  in 
'"IlL^  ''a*^  aa«I  are  nnable  to  say  upon  an  examination  of  the 
evid**nce  tliat  the  court  was  clearly  wrong  in  its  findings, 
•  »r  in  tlie  judi^mear  based  thereon.  The  pleadings  are  suffi- 
cient ti>  sustain  the  judgment  and  for  these  reasons  we 
rtHt»QLniend  that  the  judgment  of  the  district  court  be 
affirmed 

PocND  and  Oldham^  CC.,  concur. 

Affirmed. 


John  N.  Ritter  et  al.  v.  Fanny  Piatt  Myers. 

Filed  November  19.  1902.  •  No.  12,310. 
Commissioner's  opinion.     Department  No.  2. 


Adverse  Possession:  Trespass:  Intent:  E^'idence.  Where  a  de- 
fendant claiming  title  to  land  by  adverse  possession  entered  orig- 
inally without  color  of  title  or  claim  of  right,  and  the  acts  relied 
on  to  show  entry  and  occupation  adverse  to  the  owner  are  con- 
sistent with  a  mere  intention  to  trespass  from  time  to  time  until 
interfered  with,  his  testimony  that  he  intended  to  Lake  possession 
and  hold  and  occupy  as  owner,  uncorroborated  by  acts  necessarily 
indicating  such  intention,  is  not  sufficient  to  require  a  finding  in 
his  favor. 

Error   from   the   district   court    for   Douglas  county. 
Tri(Hl  below  before  Slabaugh,  J.    Affirmed. 

(ivorfle  A.  Magney,  for  plaintiflFs  in  error. 
Ff^aar  K.  Conpdony  contra. 

Pox  NO,  C.  % 

Hut  one  qnestit>n  is  raisoil,  namely,  whether  the  evidence 
is  snrtiiiiut   xo  sustain  the  veniict  and  judgment    The 
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action  was  one  in  ejectment,  and  the  defendant  pleaded 
adverse  possession.    At  the  trial,  it  appeared  that  the  prop- 
erty was  wild,  uninclosed  timber  land  along  the  bluffs  of 
the  Missouri  river,  and  that  the  defendant,  who  lived  upon 
an  adjacent  tract,  had  made  more  or  less  use  of  parts  of 
the  land  in  controversy  from  time  to  time  for  many  years, 
without  any  color  of  title  or  original  claim  of  right    Dur- 
ing the  whole  period  the  owner  of  the  title  had  paid  taxes 
upon  the  property,  and  defendant  did  not  show  that  he  had 
done  anything  necessarily  inconsistent  with  a  mere  inten- 
tion to  trespass  from  time  to  time  until  interfered  with. 
He  testifies,  however,  that  he  intended  to  take  possession 
of  the  tract  and  to  hold  and  occupy  it  as  owner.    The  in- 
structions of  the  trial  court  are  commendably  clear,  accu- 
rate, and  concise,  and  no  complaint  is  made  of  any  of 
them  in  the  briefs.     Under  these  instructions,  the  jury 
found  for  the  plaintiff,  and  we  have  only  to  consider 
whether  defendant's  statement  as  to  his  intention  in  con- 
nection with  the  other  evidence  requires  a  different  finding. 
We  had  this  precise  question  before  us  in  KnUjht  v.  Den- 
man,  64  Neb.,  814,  90  N.  W.  Bep.,  863,  and  after  a  some- 
what elaborate  review  of  the  authorities  held  that  where 
there  was  no  color  of  title  and  the  acts  done  did  not  neces- 
sarily indicate  entry  and  occupation  as  owner,  the  mere 
testimony  of  the  defendant  as  to  his  intention  was  not 
conclusive.    The  question  is  to  be  determined  by  the  jury, 
under  proper  instructions,  from  all  the  evidence,  and  the 
weight  to  be  given  to  defendant's  statement,  where  the 
evidence  as  to  his  acts  leaves  their  character  doubtful  or 
ambiguous  is  for  the  jury  only.    Where  there  is  no  color 
of  title,  many  things  which  would  be  assertions  of  owner- 
ship, if  done  under  a  title,  real  or  supposed,  may  be  and 
may  be  intended  to  be  mere  trespasses.    The  burden  was 
upon  the  defendant  to  show  that  he  had  held  the  land 
as  owner,  under  a  claim  of  ownership.     Colvin  v.  Repub- 
lican Valley  Land  AssoHatioUy  23  Neb.,  75.     Upon  this 
question  the  jury  found  against  him  on  conflicting  testi- 
mony, and  we  see  no  reason  to  doubt  the  correctness  of 
their  finding. 
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We  recommend  that  the  judgment  be  affirmed. 

Barnes  and  Oldham,  G5C.,  concur. 

Affirmed. 


NeIiS  Anderson  v,  A.  A.  Kannow. 

Filed  Novembebb  19,  1902.    No.  12,314. 

Ck>mmissioner'B  opinion.    Department  No.  2. 

Trial:  Burden  of  Pboof:  Instbuction  Wrong  as  to.  It  is  reTerelble 
error  to  give  an  instruction  which  places  the  burden  of  proof  opon 
the  wrong  party. 

Error  from  the  district  court  for  Cedar  county.    Tried 
below  before  Graves,  J.    Reversed. 

J.  G.  ttohinsofij  for  plaintiff  in  erron 

R,  J,  Millard  and  C  H.  Whitney,  contra. 

Oldham,  C. 

Plointiflf  in  this  cause  of  action  was  the  owner  of  a  flour 
mill  called  the  "Para^jon  Mill,"  situated  in  Cedar  county, 
Nebraska,  which  he  leased  to  the  defendant  for  the  year 
1836,  taking  twelve  notes  of  |75  each  in  jmyment  of  the 
.  rent.  In  1897,  he  leased  the  same  property  to  the  defend- 
ant for  1750,  one-half  payable  January  1,  and  the  re- 
mainder July  1.  All  of  the  notes  for  the  1896  rent  were  paid 
except  two.  On  these  two  notes  plaintiff  instituted  suit 
in  the  county  court  of  Cedar  county  against  the  defendant. 
Subsequently  plaintiff  brought  another  suit  against  the 
defendant,  Kannow,  in  a  justice  court  of  Cedar  county,  for 
balance  alleged  to  be  due  for  the  rent  of  the  miH  for  the 
year  1897.  Defendant  appeared  in  each  of  these  actions 
and  filed  answers  in  the  nature  of  a  counter-claim.  Each 
of  the  actions  were  appealed  to  the  district  court  of  Cedar 
county,  where  they  were  consolidated  by  an  agreement 
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of  the  parties  and  new  pleadings  filed,  and  a  trial  was  had. 
Later  other  attorneys  were  employed  and  the  objection 
was  raised  that  defendant's  answer  contained  issues  not 
plead  in  the  court  below.  This  objection  was  overruled, 
because  it  was  interposed  too  late  and  not  supported  by  the 
transcript  of  the  prgceedings  in  the  case  in  the  court  below. 
The  only  thing  we  can  determine  from  an  examination  of 
the  transcript  and  supplemental  transcript  is  that  de- 
fendant in  a  very  informal  manner  pleaded  all  the  defenses 
and  counter-claims  in  the  court  below  that  were  interposed 
in  the  district  court,  as  well  as  others  which  he  appears 
to  have  attempted  to  abandon  in  the  court  below.  We 
think  that  in  this  state  of  the  record  and  in  view  of  the 
fact  that  no  objection  was  made  on  account  of  the  change 
in  the  issues  after  a  trial  had  been  had  that  the  rule  of 
the  learned  district  court  on  this  question  should  not  be 
disturbed.  On  the  issues  joined  in  the  court  below  defend- 
ant recovered  a  judgment  on  his  counter-claim,  and  plain- 
tiff brings  error  to  this  court. 

The  first  two  counts  of  plaintiff's  petition  alleged  on  the 
two  notes.  Defendant's  answer  to  these  counts  admitted 
the  execution  and  delivery  of  these  notes  and  pleaded  pay- 
ment. The  third  count  of  plaintiff's  petition  was  on  the 
alleged  balance  due  for  the  rent  of  1897.  Defendant  an- 
swered this  count  admitting  the  contract  of  lease  and 
pleaded  a  counter-claim.  Under  the  issues  so  formed  the 
court  on  his  own  motion  instructed  the  jury  that  the  bur- 
den of  proof  was  on  plaintiff  to  establish  each  of  the  ma- 
terial allegations  of  his  petition  by  a  preponderance  of  the 
evidence,  and  the  giving  of  this  instruction  is  alleged  as 
reversible  error  by  counsel  for  plaintiff.  Counsel  for  de- 
fendant admits  that  the  instruction  standing  alone  is 
wrong  in  view  of  the  issues  arising  on  the  pleadings,  but 
contends  that  the  error,  if  any,  was  cured  by  a  subsequent 
instruction  given  by  the  court  at  the  request  of  plaintiff, 
which  told  the  jury,  in  substance,  tliat  the  burden  of  proof 
was  on  the  defendant  as  to  the  ])ayni(»i}t  of  the  notes  alleged 
on  in  the  first  and  second  counts  of  plaintiff's  petition. 
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These  two  instructions  were  contradictory  in  their  na- 
ture and  may  have  confused  the  jury,  because  it  appears 
from  the  bill  of  exceptions  that  the  notes  had  been  lost 
or  mislaid  after  the  trial  of  the  case  in  the  court  below, 
and  were  not  introduced  in  evidence  at  the  trial  in  the 
district  court.  It  is  plain  from  an^  examination  of  the 
record  that  the  matter  in  dispute  between  these  parties 
arose  from  indefinite  recollections  of  poorly  kept  accounts; 
consequently  we  are  unable  to  say  that  the  instruction 
given  by  the  court  on  its  own  motion  may  not  have  mis- 
led the  jury  to  plaintiff's  injury. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded. 

Barn  ls  and  Pound,  OC,  concur. 

Bevbbsed  and  remanded. 


The  German  Mutual  Fire  Insurance  Company  v. 

William  E.  Palmer. 

■ 

"Filed  Novembeb  19,  1^02.    No.  12,316. 

Commissioner's  opinion.    Department  No.  2. 

Appeal  and  Error:  Assignment:  New  Trial,  Overbuliso  MotioiC 
FOR,  Gandy  v.  Cummins,  64  Neb.,  312,  89  N.  W.  Rep.,  777,  and 
Achenbach  v.  Pollock,  64  Neb.,  436,  90  N.  W.  Rep.,  304,  followed. 

Error  from  the  district  court  for  Frontier  county. 
Tried  below  before  Norris,  J.    Affirmed. 

F.  P.  Olmstead,  for  plaintiff  in  error. 

J.  L.  White,  contra. 

Pound,  C. 

We  w(M*e  iufMimMl  b.y  counsel  for  defendant  in  error  that 
upon  rend Wii!:  the  record  we  should  find  the  plaintiff  m 
error  could  not  maintain  this  proceeding.    Keference  was 
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made,  doubtless^  to  the  omission  to  assign  the  order  over- 
ruling the  motion  for  a  new  trial  as  error.  The  errors 
assigned  are  all  such  as  are  required  to  be  raised  in  the 
district  court  by  such  a  motion,  and  unless  the  action  of 
that  court  upon  the  motion  is  assigned  as  error,  we  are 
not  called  upon  to  review  them.  Oandy  v.  Cummins,  64 
Neb.,  312,  89  N.  W.  Rep.,  777;  Achenbach  v.  Pollock,  64 
Neb.,  436,  90  N.  W.  Rep.,  304. 

It  may  be  said,  however,  that  plaintiff  in  error  relies 
chiefly  upon  German  Insurance  Co,  v.  Heiduk  &  Skibowski, 
30  Neb.,  288,  and  Northern  Assurance  Co.  v.  Orand  View 
Building  Association,  183  U.  S.,  308,  22  Sup.  Ct.  Rep., 
133,  and  contends  that  notice  to  the  agent  qf  an  insurer 
that  additional  insurance  is  held  does  not  affect  the  in- 
surer unless  the  agent  has  power  to  waive  the  forfeiture, 
and  that  adjustment  of  a  loss  by  an  authorized  adjuster 
will  not  operate  as  a  waiver  unless  special  authority  to 
make  the  waiver  is  established.  But  German  Insurance 
Go,  V.  Heiduk  d  Skibowski  has  been  modified  considerably 
by  more  recent  decisions.  Hunt  v.  State  Insurance  Co. 
of  Des  Moines,  66  Neb.,  121,  92  N.  W.  Rep.,  921 ;  Hart- 
ford Fire  Insurance  Co.  v.  Landfare,  63  Neb.,  559,  88 
N,  W.  Rep.,  779.  And  while  we  entertain  the  highest 
respect  for  the  distinguished  tribunal  which  decided  North- 
ern Assurance  Co.  v.  Grand  View  Building  Associa- 
tion, its  adjudications  upon  general  questions  of  law  are 
not  binding  upon  this  court  and  do  not  require  us  to 
overturn  a  well  settled  and  long  established  course  of 
decisions  therein.  The  other  point  is  determined  in  St. 
Paul  Fire  dc  Marine  Insurance  Co.  v.  Gotthelf,  35  Neb., 
351.  If  the  facts  were  such  as  to  entitle  the  insurer  to 
insist  upon  a  forfeiture  if  it  chose,  any  act  thereafter  with 
knowledge  or  notice  thereof  inconsistent  with  reliance 
upon  the  forfeiture  Avould  be  a  waiver.  Hunt  v.  State  In* 
surance  Co.  of  Des  Moines,  supra,  and  cases  cited. 

We  recommend  that  the  judgment  be  afllrmed. 

Oldham,  C,  concurs. 

Affirmed. 

48 
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School  District  No.  34,  Adams  County,  Nebraska,  v. 

Kountze  Brothers. 

Filed  Novembeb  19,  1902.    No.  12,889. 
CommiB8loner*s  opinion.     Department  No.  1. 

1.  Judgment:    Parties,  Jon^T:    Omtssiox  of  Oxe:    Validity.    A  judg- 

ment against  one  of  two  parties  jointly  liable  Is  not  void  for 
not  Including  the  other.    At  most  it  would  only  be  Yoidable. 

2.  Iiimitation    of    Actions:     Revivob:     Actions    Distinouished   fbou 

Judgments.     The  limitation  of  one  year  for  revivor  of  actions 
does  not  apply  to  proceedings  to  revive  a  dormant  judgment 

8.  Judgment:  Pabttes:  Revivob  as  to:  Jubisdiction.  YThere  a 
judgment  in  form  runs  against  two  parties  but  there  was  no  juris- 
diction of  one  of  them,  and  the  latter  was^not  in  fact  a  party  to 
the  action,  or  to  the  judgment,  revivor  proceedings  need  run  and 
are  maintainable  against  only  the  party  as  to  whom  there  was 
jurisdiction. 

4.  Judgnneixt:  Revivob  by  Assignee.  An  assignee  of  a  judgment  tdmj 
maintain  revivor  proceedings  upon  it  in  his  own  name. 

Error  from  the  district  court  for  Adams  countv.  Tried 
below  before  Adams^  J.    Affirmed. 

W.  P.  McCreary  and  W.  F.  Button,  for  plaintiff  in  error. 

John  M.  Rag  art  and  Reavis  &  Rear  is,  contra. 

Hastings^  0. 

In  this  case  the  school  district  complains  because  the 
district  court  sustained  a  motion  to  revive  a  judgineDt. 
The  application  for  revivor  set  forth  that  Kountze  Bros., 
a  corporation,  were  the  owners  of  the  judgment  which  was 
rendered  June  26,  1878,  in  the  district  court  for  Adams 
county,  in  favor  of  Herman  Kountze  and  Augustus 
Kountze,  copartners,  against  school  district  No.  34  of 
Adams  county;  that  no  execution  had  been  issued;  that  it 
bore  ten  per  cent,  interest  and  asked  that  it  be  revived  in 
favor  of  Kountze  Bros.,  a  corporation.  A  showing  was 
attached  setting  forth  a  series  of  payments,  the  first  June 
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27,  1881,  and  the  last  May  17,  1899,  aggregating  nearly 
f 2,000;  a  conditiorial  order  was  entered  requiring  the 
school  distl'ict  to  show  cause  by  November  7, 1901,  why  the 
judgment  should  not  be  revived  in  favor  of  Kountsse  Bros., 
a  corporation,  and  on  November  6, 1901,  the  school  district 
filed  an  answer  admitting  the  corporation  to  be  the  suc- 
cessor of  Herman  and  Augustus  Kountze  and  owner  of  the 
judgment,  but  denying  the  corporation's  right  to  maintain 
this  proceeding  for  revivor  because  the  original  judgment 
had  never  been  revived  in  its  name.  The  answer  further 
set  forth  that  the  judgment  was  based  on  two  bonds  for 
fSOO  each;  that  school  district  No.  34  of  Adams  county, 
by  permission  of  the  superintendent  of  public  instruction 
of  that  county,  joined  with  school  district  No.  21  of  Hall 
county,  under  similar  permission,  for  school  purposes ;  that 
the  bonds  were  issued  by  the  two  districts  but  in  the  name 
of  district  No.  34  alone ;  that  the  judgment  was  pronounced 
against  both  school  districts  and  their  territory  but  no 
summons  was  ever  issued  against  school  district  No.  21, 
nor  did  it  appear  in  the  action ;  that  the  judgment  was  a 
general  judgment  against  both  the  school  districts  and 
could  not  be  revived  against  district  No.  34  alone,  and  that 
it  had  been  dormant  for  eighteen  years,  to  wit :  since  1883, 
and  that  the  proceedings  were  barred  by  the  statute  of  limi- 
tations. A  reply  to  this  showing  was  filed  denying  all  its 
allegations  except  that  the  judgment  was  rendered  upon 
two  bonds  for  fSOO  each.  The  reply  further  alleged  that 
in  certain  mandamus  proceedings,  the  officers  of  Adams 
county  and  of  school  district  No.  34  had  claimed  that  the 
judgment  was  totally  void  and  also  claimed  that  it  was 
irrevocably  dormant;  that  said  action  of  mandamus,  after 
its  determination  by  the  district  court  of  Adams  county, 
had  been  appealed  to  this  court,  and  that  this  court  had 
held  that  there  was  no  judgment  against  school  district 
No.  21  in  Hall  county,  and  that  the  judgment  against 
district  No.  34  of  Adams  county  had  become  dormant ;  that 
the  original  judgment  had  been  rendered  June  26,  1878, 
against  school  district  No.  34  of  Adams  county  for  ?1,- 
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258.98  and  $18.83  costs;  that  there  was  still  due  on  the 
judfjment  $2,012.10  and  interest  at  ten  per  cent,  from 
November  11,  1901;  that  the  jud«:ment  was  the  property 
of  Kountze  Bros.,  copartners,  and  the  corporation  was 
entitled  to  have  it  revived  in  the  corporate  name.  The 
trial  court  found  generally  for  the  applicant  and  ordered 
the  jud{?nient  revived  in  the  name  of  Kountze  Bros.,  a 
corporation.  The  defendant  renews  in  this  court  its  ob- 
jections. 

Evidently  the  judgment  would  not  be  void  merely  be- 
cause taken  against  one  of  two  parties  who  were  jointly 
liable;  the  omission  of  the  other  party  might  be  an  error 
but  would  not  deprive  the  court  of  jurisdiction  as  regards 
the  one.  It  is  true  that  this  courts  in  Alter  v.  State,  62 
Neb.,  239,  86  N.  W.  Rep.,  1080,  determined  that  there  was 
no  judgment  against  school  district  No.  21  of  Hall  county, 
but  it  also  found  that  there  was  jurisdiction  in  the  original 
action  over  school  district  No.  34  of  Adams  county,  aod 
a  judgment  entered  against  that  school  district.  Objec- 
tions going  back  of  the  original  judgment  other  than  as 
to  jurisdiction  will  not  be  considered  on  an  application 
to  revive.  Wjnght  v\  Sweet,  10  Neb.,  190.  The  objection 
that  the  judgment  was  void  seems  therefore  not  well  taken. 

The  contention  that  revivor  was  totally  barred  by  the 
statute  of  limitations  has  been  many  times  overruled  by 
this  court,  and  expressly  in  Bankers  Life  Iiis,  Company 
r,  Rohhins,  59  Neb.,  170.  A  presumption  of  payment  arist^s 
with  lapse  of  time  but  is  available  to  defendant  only  on 
plea  of  payment.  Garrison  v.  Anltman,  20  Neb.,  311.  In 
this  case  it  is  stipulated  that  the  judgment  is  unpaid. 

It  only  remains  to  cbnsider  the  point  urged  by  the  de 
fendant,  that  this  proceeding  could  not  properly  be  taken 
in  the  name  of  Kountze  Bros.,  a  corporation,  without  the 
judgment  having  been  first  revived  in  Its  name;  in  other 
words,  counsel  for  the  school  district  say  that  there  must 
be  two  revivors,  a  revivor  first  in  the  name  of  Kountze 
Bros.,  a  corporation,  who  are  now  the  owners,  sei*ond, 
another  revivor  after  that  had  been  done  to  do  away  witli 
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the  dormancy  of  the  judgment  This  contention  seems 
to  be  based  upon  the  proposition  that  an  assignee  of  a 
judgment  cannot  in  his  own  name  bring  proceedings  for 
revivor;  that  it  is  only  new  actions  which  can  be  brought 
in  the  name  of  the  assignee.  It  is  true  that  it  is  nowhere, 
in  terms,  alleged  or  proved  that  the  corporation  is  the 
assignee  of  the  former  partnership.  It  is,  however,  ex- 
pressly admitted  that  the  corporation  is  the  owner  of  the 
judgment.  It  certainly  could  become  so  only  by  some 
manner  of  assignment  from  the  partnership.  Mr.  Free- 
man, in  his  work  on  Judgments  [4th  ed.],  section  443,  says : 
"If  no  change  has  taken  place  in  the  parties  plaintiff,  a 
scire  facias  to  revive  a  judgment  must  be  prosecuted  in 
the  name  of  all  of  them;  and  though  the  judgment  has 
been  assigned,  the  writ  must  be  in  the  name  of  the  original 
plaintiff,  unless  some  statute  permits  the  assignee  to  pro- 
ceed in  his  own  name."  1  Black,'  Judgments,  section  488, 
cited  by  the  trial  court  in  passing  on  this  motion,  is  even 
more  explicit,  as  is  also  18  Ency.  PI.  and  Pr.,  page  1066. 
Section  29  of  the  Civil  Code  provides  that  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  inter- 
est, except  as  otherwise  provided.  As  actions  may  be  prose- 
cuted, as  well  as  begun,  in  the  name  of  the  real  party  in 
interest,  it  seems  entirely  immaterial  whether  this  pro- 
ceeding is  a  new  action  or  a  continuance  of  the  other.  It 
would  seem  that  the  proper  party  to  bring  it  is  the  cor- 
porate peinson  now  owning  the  judgment.  Wrif/ht  v,  Parkn, 
10  la.,  342;  Welsh  v.  ChiUh,  17  Ohio  St.,  319.  Probably 
this  provision  of  our  statute  would  be  held  permissive  as 
in  McRoberts  v.  Lyon,  79  Mich.,  25,  44  N.  W.  Kep.,  160, 
but  we  see  no  error  in  applying  it  here. 

It  is  recommended  that  the  order  of  revivor  entered  by 
the  district  court  be  affirmed. 

KiBKPATRiCK,  0.,  concurs. 

Affirmed. 


694  NEBRASKA  REPORTS.     [Unofficiial. 

Beer  v.  Dalton. 

Bernard  Beer  bt  al.  v.  Patrick  H.  Dalton,  Substituted 

FOR  Joseph  P,  Egan, 

Filed  Decembeb  3,  1902.    No.  11,880. 
^  Commissioner's  opinion.    Department  No.  1. 

1.  Advene  FoBsession:    Occupancy  Under  Executory  Contract.    The 

possession  of  land  under  an  executory  contract  of  purchase  is  not 
adverse  to  the  vendor  until  the  purchase  price  is  paid,  or  until 
the  vendee  is  entitled  to  a  deed  of  conveyance  from  his  vendor 
under  the  terms  of  the  contract 

2.  Adverse  Possession:    Occupancy:    Requisites:    Liihtation  of  A^ 

TiONB.  One  who  claims  title  to  land  by  adverse  possession  must 
show  that  his  occupancy  has  for  a  period  of  ten  years  been  open, 
notorious,  exclusive  and  adverse,  and  under  claim  of  title  as 
against  the  true  owner  and  the  world. 

3.  Appeal  and  Error:     Verdict  Only  One  Possible:     iNSTBUcnoKs: 

Prejudice.  Where  the  verdict  returned  is  the  only  one  which  un- 
der the  pleadings  and  proof  could  have  been  allowed  to  stand, 
errors  in  the  giving  of  instructions  are  without  prejudice. 

4.  Adverse  Possession:    Limitation  of  Actions:   Evidence  SuFFicnnri. 

Evidence  examined,  and  found  to  sustain  the  finding  and  Judg- 
ment of  the  trial  court. 

Error  from  the  district  court  for  Lincoln  county.  Tried 
below  before  Sullivan,  J.    Affirmed. 

Thomas  0.  Patterson^  for  plaintiffs  in  error. 

Wilcox  &  Halliga/riy  contra. 

KiRKPATRICK,  0. 

This  is  an  action  in  ejectment  brought  in  the  district 
court  for  Lincoln  county  by  Joseph  P.  Egan  against  Ber 
nard  Beer,  Mary  T.  Patterson  and  others  to  recover  tbe 
possession  of  section  17,  township  13  north  of  range  31 
west,  in  Lincoln  county.  The  petition  is  in  the  usual  form 
in  ejectment  proceedings,  claiming  title  to  the  land  and 
asking  judgment  for  rents  and  profits.  Answers  were 
filed  by  Mary  T.  Patterson  and  Bernard  Beer,  Au«^ist 
Feiler  and  Oliver  Crissey,  pleading  ownership  in  thorn- 
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selves  of  certain  portions  of  the  land  described  in  the 
petition,  and  denying  that  plaintiff  Egan  had  any  title 
to  or  interest  in  the  premises,  claiming  title  in  themselves 
by  adverse  possession,  and  pleading  that  the  cause  of  ac- 
tion mentioned  in  Egan's  petition  did  not  accrue  within 
ten  years  next  before  the  commencement  of  tlie  action. 
To  these  answers  a  reply  was  filed  by  Joseph  P.  Egan, 
consisting  of  a  general  denial.  Prior  to  the  trial  of  the 
cause  In  the  district  court  Patrick  H.  Dalton,  who  had 
purchased  the  land  in  controversy  from  Joseph  P.  Egan, 
was  substituted  as  plaintiff.  Trial  was  had,  which  re- 
sulted in  a  verdict  and  judgment  for  defendant  in  error 
Patrick  H.  Dalton,  from  which  judgment  Bernard  Beer, 
Mary  T.  Patterson,  August  Feiler  and  Oliver  Crissey  prose- 
cutfHi  error  to  this  court. 

The  facts  in  the  case,  as  disclosed  by  the  record,  briefly 
stated,  are  as  follows:  On  the  21st  day  of  March,  1883,^ 
plaintiff  in  error  Beer,  entered  into  an  agreement,  in  the 
nature  of  an  application  to  purchase,  with  the  local  agent 
of  the  Union  Pacific  Railroad  Company  at  North  Platte 
for  the  purchase  of  the  land  in  controversy,  and  paid  to 
such  local  agent  one-fifth  of  the  purchase  price,  and  was 
given  a  receipt  by  the  agent  which  stated  upon  its  face 
that  the  sale  and  purchase  was  subject  to  the  approval 
of  the  land  commissioner  of  the  Union  Pacific  Railroad 
Company,  and  that  the  purchase  was  on  five  years'  time. 
The  land  commissioner  declined  to  approve  the  sale,  and 
the  company  refused  to  consummate  it,  and  tendered  back 
to  Beer  the  money  paid  by  him  on  the  purchase  price.  He 
refused  to  accept  the  tender,  and  some  time  thereafter 
entered  into  possession  of  the  land,  and  by  himself  and 
tenants  enclosed  it  with  a  wire  fence.  lie  seems  to  have 
made  a  tender  of  part  of  the  purchase  pri(»e,  which  he 
claimed  to  be  due,  and  each  year  thereafter,  and  finally 
on  the  21st  day  of  March,  either  in  1887  or  1888,  he  made 
a  final  tender  of  the  money  remaining  due  on  the  purchase 
price  of  the  land.  All  these  tenders  were  refus(^d  by  the 
railroad  company,  and  the  amount  of  the  first  payment 
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previously  received  by  the  company  was  tendered  back 
to  Beer,  and  on  his  refusal  to  accept  it,  was  deposited, 
subject  to  his  order,  in  a  bank  at  North  Platte,  of  which 
action  he  was  notified.  On  August  13,  1884,  the  Union 
Pacific  Railroad  Company  sold  the  land  in  controversy 
upon  a  ten  year  contract  to  Michael  J.  Egan.  On  the  11th 
day  of  September,  1885,  Egan,  being  desirous  of  using  the 
land  in. controversy  in  connection  with  a  ranch  which  he 
was  operating  near  there,  entered  into  some  kind  of  an 
agreement  with  Beer,  as  a  result  of  which  he  accepted  a 
written  lease  from  Beer  for  one  year  from  September  11, 
1885,  for  which  he  agreed  to  pay  the  sum  of  forty  dollars. 
Egan  then  went  into  possession.  He  afterwards  assigned 
his  contracts  of  purchase  to  his  vnte^  who,  in  1891,  rented 
the  land  to  one  Murray,  who  went  into  possession  of  the 
land  occupied  the  same  from  August,  1891,  to  April,  1894, 
at  which  time  he  surrendered  possession  of  the  premises  to 
plaintiff  in  error  Beer.  In  the  meantime  M.  J.  Egan  and 
wife  had  sold  all  their  interest  in  the  contract  for  the 
section  of  land  to  Joseph  P.  Egan,  who  afterwards  sold  to 
Patrick  H.  Dalton,  who  was  substituted  as  plaintiff  below. 
It  is  claimed  by  plaintiffs  in  error  that  Beer  and  his 
grantees  were  in  possession  of  the  premises  for  ten  years, 
and  that  he  thereby  obtained  title.  In  order  to  piece  out 
the  full  ten  years,  it  is  claimed  that  Egan  went  into  pos- 
session as  the  tenant  of  Be(>r,  and  that  he  is  estopped  from 
setting  up  title  as  against  Beer ;  that  Egan,  his  wife,  who 
purchased  from  him,  Murray,  her  tenant,  and  Joseph  P. 
Egan  and  Patrick  H.  Dalton,  who  finally  became  pur- 
chasers of  the  premises,  are  all  in  privity  with  Michael 
J.  Egan,  and  that  the  possession  of  themselves  and  tenant 
was  the  possession  of  Beer;  and  from  these  facts  it  is 
claimed  that  Beer  was  in  the  open,  notorious,  exclusive, 
adverse  possession  of  the  premises  for  more  than  ten  years, 
bv  reason  of  which  he  acquired  title.  In  1895  Beer  ac- 
<  ppted  the  tender  made  by  the  railroad  company  of  the 
r  500,  first  payment,  and  received  back  that  sum  of  monej. 
IMaintiffs  in  error  do  not  claim  under  any  contract  with 
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the  Union  Pacific  Railroad  Company,  but  base  their  claim 
of  title  entirely  upon  adverse  possession  and  the  statute 
of  limitations.  It  is  not  claimed  that  Beer  ever  paid  any- 
thing for  the  premises.  On  the  other  hand,  the  undisputed 
testimony  shows  that  defendant  in  error  Patrick  H.  Dal- 
ton is  the  owner  of  the*  legal  title,  which  he  obtained  by  a 
perfect  chain  of  title  extending  from  the  United  States 
government  through  the  Union  Pacific  Railroad  Company 
to  his  grantor. 

Several  questions  are  presented  in  the  record  and  argu- 
ment in  briefs,  not  all  of  which  will  require  consideration. 
From  the  undisputed  evidence,  it  is  disclosed  that  plain- 
tiff in  error  Beer,  at  least  up  to  the  time  he  made  his  last 
tender  of  payment  in  1887  or  1888,  was  claiming  under 
his  contract  with  the  railroad  company,  and  his  possession 
of  the  land  during  that  period  was  by  virtue  of  his  con- 
tract. Such  occupancy  was  not  with  intent  to  claim  ad- 
versely to  the  title  of  the  true  owner,  the  railroad  company, 
and  his  occupancy  was,  therefore,  not  adverse  to  it.  It 
is  necessary  to  show  that  such  occupancy  was  with  intent 
to  claim  adversely  to  the  title  of  the  true  owner  before  title 
by  adverse  possession  can  be  built  up.  Only  occupancy  of 
a  character  hostile  to  the  true  owner  can  ripen  into  a  title. 
Cervena  v.  Thurston,  59  Neb.,  343;  Omaha  d  R,  V.  B.  Co. 
V.  RickardSy  38  Neb.,  847.  The  rule  seems  to  be  settled 
that  the  possession  of  one  who  occupies  premises  under 
an  executory  contract  of  purchase  is  not  in  possession  ad- 
verse to  the  vendor  so  long  as  the  purchase  money  is  not 
paid,  or  until,  by  the  terms  of  the  agreement,  the  vendee  is 
entitled  to  demand  a  conveyance  of  the  legal  title.  Farish  v. 
Coon,  40  Cal.,  at  page  54 ;  Kerns  v.  Dean,  77  Cal.,  555 ;  Tim- 
mofis  V.  Kidxcell,  138  111.,  13 ;  Woods  v.  Dille,  11  Ohio,  455 ; 
Anderson  v.  McCormicky  18  Ore.,  301 ;  Furlong  v.  Garrett, 
44  Wis.,  at  page  122 ;  Lovell  v.  Frost,  44  Cal.,  at  page  474. 
It  is  therefore  clear  that  in  the  case  at  bar  the  possession 
of  plaintiff  in  error  Beer  did  not  become  adverse  as  to  the 
Union  Pacific  Railroad  Company  or  its  privies  until  after 
he  was  entitled  to  a  deed  of  the  premises  on  account  of  his 
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having  paid  or  tendered  the  full  amount  of  the  agreed 
purchase  price.  If  the  tender  of  the  final  payment  wae 
made  March  21, 1887,  then  more  than  ten  years  had  elapsed 
before  the  commencement  of  the  action ;  and  if  Beer's  pos- 
session during  that  time  had  been  such  as  the  law  requires, 
it  might  have  ripened  into  a  i)erfect  title.  If,  however, 
the  tender  of  final  payment  was  on  March  21,  1888,  then 
the  ten  years  had  not  elapsed  at  the  commencement  of  this 
action,  and  the  plea  of  the  statute  of  limitations  interposed 
by  plaintiffs  in  error  would  have  been  unavailing  in  anj 
event. 

PlaintiflF  in  error  Beer  testified  in  answer  to  questions 
as  follows: 

Q.  What  did  you  do  on  March  21,  1885,  with  reference 
to  making  them  a  tender  under  the  contract? 

A.  I  think  I  made  them  a  tender  of  the  money. 

Q.  What  did  you  do  on  March  21,  1886,  with  reference 
to  making  them  a  tender  under  the  contract? 

A.  I  think  I  made  them  a  tender  of  the  mctoev. 

Q.  You  made  them  a  tender  every  year  until  the  last 
year,  which  was  March  21,  1888,  when  you  made  them  a 
final  tender  of  everything  that  was  due? 

A.  Yes,  sir. 

The  receipt  which  Beer  took  from  the  local  agent  of  the 
railroad  company  at  the  time  he  claims  to  have  purchased 
the  land,  recited  that  the  land  was  sold  upon  five  years' 
time,  which  period  would  not  expire  until  Slarch  21, 1888. 
It  is  true  that  counsel  for  plaintiffs  in  error  testified  that 
he  was  acting  for  Beer  in  the  matter  of  making  the  tenders 
to  the  railroad  company,  and  that  the  last  tender  was  in 
fact  made  March  21,  1887 ;  that  he  had  calculated  that 
inasmuch  as  one-fifth  of  the  purchase  price  was  paid  down, 
payments  in  like  amounts  would  pay  the  contract  out  in 
four  years  instead  of  five.  Here  was  a  conflict  in  the  testi- 
mony, to  decide  which  was  for  the  jury.  The  jury  must 
have  found  that  Beer  did  not  make  a  tender  of  final  pay- 
ment and  demand  a  deed  for  the  premises  until  March  21, 
1888,  and  we  are  unable  to  say  that  this  finding  is  not 
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supported  by  siiflficient  evidence.  Other  questions  are 
presented  by  the  record  from  which  it  is  apparent  that 
the  verdict  of  the  jury  is  right,  but  they  need  not  be  con- 
sidered. 

Plaintiffs  in  error  pleaded  adverse  possession  and  the 
statute  of  limitations,  and  relied  wholly  thereon,  and  the 
testimony  having  failed  to  establish  the  allegations  of 
their  answer,  the  judgment  and  finding  of  the  trial  court 
are  right.  It  is  clear  that  under  the  pleadings  and  the 
evidence,  no  other  verdict  could  have  been  returned,  and 
it  follows  that  the  alleged  errors  of  the  trial  court  in  the 
giving  of  certain  instructions  could  not  have  been  preju- 
dicial to  plaintiffs  in  error.  The  judgment  of  the  trial 
court  is  right,  and  it  is  therefore  recommended  that  the 
same  be  affirmed. 

HASTiNas  and  Day^  CO.,  concur. 

Affibmbd. 


The  City  op  South  Omaha  v.  Annie  Meyees. 

Filed  Deckmbeb  3,  1902.    No.  12,166. 
Commissioner's  opinion.    Department  No.  1. 

1.  Appeal  and  Error:    Pbe.tudice.    A  Judgment  wiU  not  be  reversed  for 

errors  which  could  not  possibly  have  prejudiced  the  rights  of  the 
party  complaining. 

2.  Appeal  and  Error:    Prejudice:    Evtdewce.     Certain  testimony  ad- 

mitted over  objections  examined,  and  held  not  to  have  prejudiced 
the  party  complaining. 

3.  Trial:    Instbuotions  of  Coubt  Inaccubate:   Texdeb  of  Correct  One: 

Waiver.  Where  the  trial  court  undertakes  to  instruct  the  Jury  as 
to  the  issues  involved  in  a  cause  on  trial  before  them,  he  should 
state  the  issues  fully,  accurately  and  fairly;  but  where  such  in- 
struction is  incomplete,  vague  or  uncertain,  counsel  should  tender 
an  instruction  free  from  the  defect  urged  and  obtain  a  ruling 
.  thereon,  in  order  to  lay  the  basis  for  complaint  upon  review; 
otherwise  the  error,  if  any,  will  be  deemed  to  have  been  waived. 

4.  Appeal  and   Error:     Instructions  Constri^eo  Tooetheb.     Instruc- 
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tions  should  be  read  and  construed  together,  and  if,  upon  the 
whole,  they  fairly  and  correctly  state  the  law  applicable  to  the 
issues  Joined,  they  will  be  upheld. 

5.  Appeal  and  Error:    Evidence  Sufficient:   Vebdict  Conclusive.   The 

verdict  of  a  jury  is  uniformly  held  conclusive  upon  a  disputed 
question  of  fact  properly  submitted,  if  it  is  sustained  by  sufficient 
competent  testimony. 

6.  Municipal  Corporations:     Personal  Injuries:    Instruction  as  to 

Degree  of  Care.  Plaintiff,  while  attempting  to  go  from  the  paved 
portion  of  the  street  to  the  sidewalk  was  injured  by  reason  of  the 
defective  condition  of  an  intervening  meter  box.  The  place  of  in- 
jury was  in  front  of  a  hotel  in  a  much  traveled  portion  of  the 
city.  The  adjacent  sidewalk  was  defective,  by  reason  of  which 
travel  had  been  deflected,  causing  pedestrians  to  walk  near  the 
meter  box.  Held,  That  the  trial  court's  refusal  to  instruct  the 
jury  that  plaintiff  was  required  to  exercise  a  higher  degree  of 
care,  in  passing  from  the  paved  street  to  the  sidewalk  than  would 
be  required  upon  either  the  street  or  sidewalk,  was  not  error. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysor^  J.    Affirmed. 

W.  G.  Lambert,  for  plaintiff  in  error. 

E.  T.  Farnsworthj  contra. 

KlRKPATRICK^  C. 

This  proceeding  is  one  in  error  brought  by  the  city  of 
South  Omaha  to  reverse  a  judgment  obtained  by  Annie 
Meyers  recovered  in  the  district  court  for  Douglas  county 
in  the  sum  of  J2,O0O  for  personal  injuries  claimed  to  have 
been  sustained  on  account  of  the  negligence  of  the  city. 
It  is  alleged  that  there  is  error  in  the  proceedings  of  the 
trial  court  in  this:  (1)  that  the  court  erred  in  the  admis- 
sion of  certain  testimony  offered  by  defendant  in  error; 

(2)  that  the  verdict  is  not  sustained  by  sufficient  evidence; 

(3)  that  the  court  erred  in'giving  instructions  numbered 
1  and  2  on  its  own  motion;  and  (4)  that  the  court  erred 
in  refusing  to  give  instructions  numbered  4  and  7  re- 
quested by  plaintiff  in  error. 

The  first  complaint  of  error  arises  on  account  of  the 
admission  of  the  testimony  of  one  George  Schmidt,  who 
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was  permitted  to  testify  to  the  bad  condition  of  a  certain 
meter  box  placed  in  the  street  by  the  water-works  company 
by  permission  of  the  city.  '  His  testimony  related  to  the 
condition  of  the  box  some  two  years  prior  to  the  injury 
sustained  by  defendant  in  error  caused  by  the  rotten  and 
unsafe  condition  of  the  boards  constituting  the  meter  box. 
It  is  alleged  by  plaintiff  in  error  that  the  condition  of  the 
meter  box  two  years  before  the  injury  alleged  was  too 
remote  and  that  there  was  no  testimony  tending  to  show 
that  its  condition  remained  the  same  up  to  the  time  of  the 
injury.  The  witness,  after  having  testified  on  direct  exam- 
ination, that  the  meter  box  was  a  "poor  outfit"  and  was 
in  a  bad'  condition,  on  cross-examination,  in  answer  to 
questions  propounded  by  counsel  for  plaintiff  in  error, 
testified  as  follows: 

Q.  The  box  when  you  saw  it  in  1896,  and  the  boards  of 
the  box  seemed  sound  and  solid,  except  the  dirt  was  washed 
away? 

A.  The  box  was  in  a  bad  fix  already. 

Q.  Were  the  boards  solid? 

A.  No.    I  had  to  nail  them  down  once  in  a  while. 

Q.  They  were  not  rotten? 

A^  Yes,  sir.    They  were  rotten. 

Q.  Did  you  replace  them? 

A.  No.    I  had  the  police  do  it — the  water  man. 

Q.  They  did  it? 

A.  Yes,  sir. 

Q.  Then  they  replaced  it,  and  made  it  solid  from  new 
boards  in  1896? 

A.  All  new  boards.    They  fixed  it  out  a  little  bit. 

Q.  So  it  was  all  right? 

A.  Yes,  sir. 

It  is  readily  apparent  that  this  testimony  was  very  favor- 
able to  the  contention  of  the  city,  and  tended  to  show  that 
the  meter  box  had  been  put  in  a  good  state  of  repair  some 
two  years  before  the  injury  complained  of,  and  it  is  very 
clear  that  this  testimony  was  not  prejudicial  to  plaintiff 
in  error. 
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It  is  next  contended  that  the  verdict  is  not  sustained  by 
sufficient  testimony  in  this:  that  the  testimony  was  in- 
sufficient to  show  that  the  city  had  actual  notice  of  the 
defective  condition  of  the  meter  box,  or  that  the  condition 
had  existed  long  enough  so  that  the  city  would  be  presumed 
to  know  of  its  condition.  In  this  regard  there  is  a  sharp 
conflict  in  the  evidence.  One  Martin  Anderson  was  called 
by  defendant  in  error,  and  testified  that  during  the  month 
of  July,  the  month  immediately  preceding  the  time  of  the 
injury,  he  was  one  of  the  police  officers  of  the  city  of  South 
Omaha,  and  that  the  street  w^hereon  the  injury  occurred 
was  on  his  beat ;  that  at  one  time  in  crossing  to  the  meter 
box,  the  top  of  it  tipped  up  and  came  very  near  throwing 
him  into  the  box ;  that  he  examined  the  box  and  found  the 
lumber  decayed  and  the  meter  box  in  bad  condition;  that 
he  thereupon  notified  one  John  Ross,  who  was  street  com- 
missioner of  South  Omaha,  of  the  condition  of  the  meter 
box,  informing  him  that  it  was  in  bad  condition  and  that 
it  was  dangerous  to  people  traveling  on  the  street,  and 
should  be  repaired.  Koss  was  called  as  a  witness  on  be- 
half of  the  city,  and  being  interrogated  upon  the  point 
testified  to  by  Anderson,  said  that  he  had  no  recollection 
of  ever  having  had  his  attention  directed  to  the  meter 
box  by  Anderson,  and  after  testifying  at  some  length, 
finally  positively  denied  that  Anderson  had  ever  mentioned 
the  condition  of  the  box  to  him,  and  further  stated  that 
he  did  not  know  of  the  condition  of  the  box.  From  this  it 
is  apparent  that  the  question  whether  the  city  had  actual 
notice  or  not  was  one  of  disputed  fact.  It  thereby  became 
one  for  the  jury's  determination  under  projjer  iuistruc- 
tions  of  the  court.  Their  finding  thereon,  under  the  estab- 
lished rule  of  this  court,  must  be  held  to  be  final. 

It  is  next  contended  that  the  court  erred  in  giving  in- 
struction Ko.  1  upon  its  own  motion.  It  is  insisted  that 
in  this  instruction  the  court  undertook  and  assumed  to 
enumerate  all  of  the  issues  presented  by  the  pleadings  as 
well  as  to  state  the  law  of  the  case,  and  that  two  contro- 
verted issues  were  by  the  court  in  this  instruction  wholly 
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omitted.  The  instruction  complained  of,  after  reciting 
the  substance  of  the  pleadings  filed,  proceeded  as  follows : 
"The  court  instructs  you  that  as^a  matter  of  the  law  the 
notice  which  the  undisputed  evidence  in  this  case  shows 
was  filed  in  the  proper  office  of  the  defendant  city  was 
sufficient  notice  of  the  accident  complained  of  in  this  case 
as  required  by  the  statutes  of  this  state.  In  order  to 
recover  in  this  action  it  will  be  necessary  for  the  plaintiff 
to  establish  by  a  preponderance  of  the  evidence,  first,  that 
she  was  injured  at  and  on  or  about  the  place  and  time 
alleged  in  the  petition;  second,  that  her  injuries  were  the 
direct  result  of  the  meter  box,  referred  to  in  the  evidence 
and  the  pleadings,  being  out  of  repair  and  in  an  unsafe 
condition  for  the  uses  of  travelers  in  the  public  street; 
third,  that  the  condition  of  said  meter  box  was  due  to  the 
negligence  on  the  part  of  defendant  city;  fourth,  what 
amount  of  damages,  if  any,  she  suffered  by  reason  of  her 
said  injuries."  It  is  contended  that  this  instruction  took 
away  from  the  jury  the  issue  of  contributory  negligence 
raised  by  the  answer  of  the  city,  and  also  the  question  of 
notice  to  the  city  of  the  defective  condition  of  the  meter 
box.  The  instruction  quoted  seems  in  a  measure  at  least 
vulnerable  to  the  objections  urged.  But  it  does  not  neces- 
sarily follow  that  it  is  such  error  as  will  require  the  re- 
versal of  the  case. 

In  the  case  of  The  Sioux  City  d  P.  R.  Co.  v.  Finlayson, 
16  Neb.,  578,  this  court  said :  "It  is  the  duty  of  the  dis- 
trict court  upon  the  trial  of  a  cause  to  a  jury,  to  inform 
the  jury  by  its  instructions  of  the  issues  in  the  case  on 
trial.  But  if  on  such  trial  the  issues  in  the  case  are  im- 
perfectly stated,  the  party  desiring  a  more  specific  in- 
struction, must  call  the  attention  of  the  court  thereto  by 
a  request  for  a  correct  instruction  in  order  to  secure  a 
review  of  such  failure  by  the  supreme  court."  To  the  same 
effect  are  Burlington  d  M.  R,  Co.  v.  Schluntz,  14  Neb., 
425 ;  Sioux  City,  etc.,  R.  Co.  v.  Brown,  13  Neb.,  317.  Plain- 
tiff in  error  did  not  present,  and  request  to  have  given, 
an  instruction  which  did  correctly  and  more  fully  set  forth 
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the  issues,  but  in  lieu  thereof  presented  an  instruction 
upon  the  question  of  contributory  negligence  and  one  upon 
the  question  of  notice,  which  will  be  hereinafter  adverted 
to.  Following  instruction  No.  1  the  court  on  its  own 
motion  gave  instructions  Nos.  3  and  4,  which  are  aa 
follows : 

"3.  The  defendant  city  is  liable  only  for  such  unsafe 
conditions  of  its  streets  as  it  had  actual  notice  of,  or  ought 
to  have  known  of  by  exercising  what  would  be  under  all 
the  circumstances  ordinary  and  reasonable  caution  and 
diligence.  If,  therefore,  the  preponderance  of  the  evidence 
fails  to  show  that  the  defendant  knew  or  ought  to  have 
known  of  the  unsafe  condition  of  said  box,  if  you  find  it 
was  unsafe,  then  your  verdict  should  be  for  the  defendant. 

"4.  If  you  believe  from  a  preponderance  of  the  evidence 
that  the  meter  box  referred  to  in  the  testimony  was  rotten 
and  out  of  repair,  and  that  it  was  by  reason  of  such  con- 
dition an  unsafe  and  dangerous  place  in  said  street,  and 
rendered  it  dangerous  to  use  the  street  and  sidewalk 
immediately  adjacent  thereto,  and  if  you  further  find  that 
plaintiff,  without  fault  on  her  part,  fell  into  said  meter 
box,  then  you  should  return  a  verdict  for  her  provided  you 
further  find  that  the  defendant  city  knew,  or,  by  the  exer- 
cise of  ordinary  care,  ought  to  have  known  of  said  condi- 
tion of  said  box  long  enough  before  said  accident  to  have 
put  it  in  goo4  repair." 

These  instructions  seem  correctly  to  state  the  law.  They 
certainly  are  as  favorable  to  the  city  as  plaintiff  in  error 
could  ask,  and  are  more  favorable  to  the  city  than  the 
instruction  upon  the  same  question  which  was  tendered 
by  counsel  for  the  city  and  refused  by  the  court,  refusal 
of  which  is  assigned  as  error.  We  are  of  opinion  that 
under  these  instructions  the  jury  could  not  have  been  mis- 
led because  of  the  ouiission  from  instruction  No.  1,  of  the 
issue  regarding  notice  to  the  city  either  actual  or  con- 
structive. By  these  instructions,  the  jury  were  told  that 
they  must  find  for  the  city  unless  actual  or  constructive 
notice  to  the  city  was  shown. 
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Upon  the  issue  of  contributory  negligence,  the  court, 
upon  its  own  motion,  instructed  the  jury  as  follows : 

"Instruction  No.  5.  It  is  incumbent  upon  the  people  who 
are  crossing  the  streets  and  sidewalks  of  South  Omaha  to 
use  ordinary  care  to  protect  themselves  from  injury  and 
accident  liable  to  occur  because  of  streets  or  sidewalks 
being  unsafe  for  public  use,  and  if  they  fail  to  do  so,  they 
will  be  guilty  of  contributory  negligence  which  will  pre- 
vent a  recovery  of  damages.  If  you  find  from  a  preponder- 
ance of  the  evidence  that  plaintilBf  did  not  exercise  ordi- 
nary and  reasonable  care  in  stepping  on  said  meter  box 
OF  the  ground  next  to  it,  as  you  may  find  the  fact  to  be, 
then  your  verdict  must  be  for  the  defendant,  even  though 
you  further  find  that  the  defendant  was  negligent." 

This  instruction  seems  fairly  to  present  to  the  jury  the 
issue  of  contributory  negligence  raised  by  the  answer  of 
the  city,  and  we  are  of  opinion  that  the  omission  from 
instruction  No.  1  of  the  issue  of  contributory  negligence, 
if  error,  was  cured,  so  that  when  all  instructions  are  con- 
strued together  it  appears  that  plaintiff  in  error  was  not 
prejudiced. 

By  the  seventh  instruction  requested  by  plaintiff  in 
error,  the  court  was  asked  to  instruct  the  jury  that  the 
plaintiff  was  not  justified  in  presuming  that  that  portion 
of  the  public  street  lying  between  the  paved  portion  of 
the  street  and  the  sidewalk  was  in  a  reasonably  safe  condi- 
tion for  public  travel,  and  that  plaintiff  was,  therefore, 
required  to  exercise  a  higher  degree  of  care  and  caution 
to  protect  herself  from  injury  while  crossing  over  such 
space  in  the  street  than  she  would  be  required  to  exercise 
in  the  use  of  the  usually  traveled  parts  of  the  street.  Sev- 
eral authorities  are  presented  which  it  is  claimed  support 
this  theory.  We  have  examined  them,  and  find  that  they 
have  no  application  to  facts  such  as  shown  herein.  This 
was  a  portion  of  the  street  immediately  in  front  of  a  hotel 
in  the  business  portion  of  the  city,  and  the  testimony 
shows  that  on  account  of  the  sidewalk  being  out  of  repair, 
much  of  the  public  travel  passed  over  that  portion  of  the 
4» 
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street  between  the  paved  street  and  the  sidewalk.  We  are 
of  opinion  that  the  instruction  requested  does  not  cor- 
rectly reflect  the  law  applicable  to  such  a  state  of  facts, 
and  as  the  law  was  rightly  stated  jin  other  instructions, 
the  refusal  of  the  court  to  give  instruction  No,  7,  as  re- 
quested, can  not  be  held  to  be  error. 

After  a  careful  examination  of  the  questions  presented 
by  counsel  under  this  record,  we  are  unable  to  discover 
error  prejudicial  to  the  rights  of  plaintiff  in  error,  and  it 
is  therefore  recommended  that  the  judgment  of  the  trial 
court  be  affirmed. 

Hastings  O.,  concurs. 

Affirmed. 


Estate  of  Anna  Watters^  Deceased,  and  A.  B.  Wattebs, 
Administrator,  v.  Edward  S.  Bagley. 

Filed  Dbcembeb  8, 1902.    No.  12.188. 

Oommissioiier's  opinion.    Department  No.  3. 

Covenants:  Incumbbances,  Against:  Running  With  Land.  A  Core- 
nant  in  a  deed  of  conveyance  "that  they  are  free  from  all  incum- 
brances" does  not  run  with  the  land  so  as  to  invest  a  remota 
grantee  thereof  with  a  right  of  action  against  the  covenantor. 

Error  from  the  district  court  for  Knox  county.  Tried 
below  before  Cones,  J.    Reversed  with  directions. 

W.  D.  Funk  and  W.  R.  Ellis,  for  plaintiffs  in  error. 

Charles  Kamanski,  contra. 

DlTFFTE,  C. 

December  17,  1898,  Anna  Watters  and  husband  con- 
veyed certain  real,  estate  in  Knox  county  to  Mattie  A. 
Coleman,  which  deed  contained  the  following  covenants: 
"And  we  do  hereby  covenant  with  the  said  Mattie  A  Cole 
man  and  her  heirs  and  assigns  that  we  are  lawfully  seized 
of  said  prc'iuiracsj  t!:at  they  are  free  from  all  incumbrance; 
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that  we  have  good,  right  and  lawful  authority  to  sell  the 
same,  and  we  do  hereby  covenant  to  warrant  and  defend 
the  title  to  said  premises  against  the  lawful  claims  of  all 
persons  whomsoever/' 

April  3, 1900,  Mattie  A.  Coleman  conveyed  the  premises 
by  warranty  deed  to  the  defendant  in  error,  B.  S.  Bagley, 
who  was  the  OAvner  of  the  same  at  the  time  this  action  was 
instituted.  At  the  time  Mrs.  Watters  conveyed  the  land 
to  Mrs.  Coleman  there  were  unpaid  taxes  amounting  to 
f  145.50  due  against  the  land  and  which  was  a  lien  thereon. 
Bagley  has  paid  these  taxes  and  made  a  claim  therefor 
against  the  estate  of  Mrs.  Watters,  who  had  died  subse- 
quent to  her  conveyance.  The  county  court  refused  to  al- 
low the  claim,  and  on  appeal  to  the  district  court  judgment 
went  in  favor  of  Bagley,  from  which  judgment  the  admin-  • 
istrator  has  taken  error  to  this  court. 

There  is  but  one  question  in  the  case :  Does  a  covenant 
against  incumbrances  in  the  form  above  recited,  pass  with 
the  land  so  that  an  action  may  be  maintained  thereon  by 
Bagley? 

Rawle,  in  his  work  on  Covenants  for  Title  [4th  ed.], 
chapter  5,  page  89,  says :  "Nothing  is  better  settled,  both 
in  England  and  America,  than  that  the  covenant  for  quiet 
enjoyment  (which  is,  that  the  grantee  shall  peaceably 
enjoy  the  premises)  is  eminently  a  covenant  in  futuro; 
until  breach,  it  runs  with  the  land ;  it  is  not  broken  by  the 
mere  existence  of  an  incumbrance  or  defect  of  title;  its 
breach  depends  upon  the  disturbance  or  damage  which  that 
incumbrance  or  defect  may  thereafter  cause.  On  the  other 
hand,it  is  settled  by  a  large  class  of  cases  on  this  side  of  the 
Atlantic  that  the  covenant  against  incumbrances,  as  here 
generally  expressed,  standing  by  itself  as  a  separate  and 
independent  covenant,  and  generally  couched  in  the  short 
form,  'and  that  the  premises  are  free  and  clear  of  all  in- 
cumbrance,' is  a  covenant  in  prwsinti;  it  is  broken  as  soon 
as  made  by  the  mere  existence  of  an  incumbrance,  without 
r^ard  to  future  or  ultimate  disturbance  or  dania<»e;  and, 
being  so,  it  does  not  run  with  the  land.    When,  however, 
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the  covenant  against  incumbrances,  instead  of  thus  stand- 
ing by  itself,  is  linked  or  coupled  to  the  covenant  for  quiet 
enjoyment,  as  is  almost  always  the  case  in  England  and 
sometimes  hel'e,  the  distinction  whether  the  former  cove- 
nant  is  a  covenant  in  prcesenti  or  a  covenant  in  futuro  may 
become  important."  Again,  at  page  334,  the  same  author 
says:  "According,  therefore,  to  the  present  weight  of 
American  authority,  the  benefit  of  covenant  against  in- 
cumbrances is  denied  to  an  assignee,  unless  where  it  is  so 
linked  to  another  covenant  aa  to  have  a  prospective  opera- 
tion, and  not  to  be  a  covenant  in  pnrsenti" 

Mrs.  Watters'  covenant  expressed  in  her  deed  was  un- 
doubtedly in  prwsenti.  It  was  that  the  premises  were  not 
at  that  time  incumbered.  The  tax  lien  existing  at  the  time 
was  undoubtedly  a  breach  of  this  covenant  of  which  her 
immediate  grantor  might  have  the  benefit.  The  rule  haft 
been  firmly  established  in  this  state  that  a  right  of  action 
for  a  breach  of  covenant  existing  at  the  time  of  the  con- 
veyance does  not  run  with  the  land,  and  does  not  pass  to 
a  subsequent  grantee  so  as  to  vest  him  with  a  right  of 
action  therefor.  Chapman  v.  Kimball,  7  Neb.,  399;  Troxell 
V.  Stevens y  57  Neb.,  329.  In  the  case  last  cited  it  is  said: 
"The  wisdom  and  soundness  of  this  rule  may  well  be 
doubted,  but  it  has  been  so  often  announced  and  applied 
by  this  court  as  to  become  a  settled  rule  of  property,  and 
should  be  adhered  to  by  the  court  until  the  rule  is  changed 
by  appropriate  legislation." 

We  fully  concur  in  what  Judge  Irvine  has  said  in  rela- 
tion to  the  rule  adopted.  We  can  see  no  objection  in  tiiis 
state,  where  choses  in  action  may  be  assigned,  to  a  legisla- 
tive declaration  that  a  right  of  action  for  breaches  of  cov- 
enants of  seizin  and  against  incumbrances  should  in  all 
(*ases  be  held  to  pass  with  the  land  so  as  to  invest  a  remote 
grantee  with  a  right  of  action  for  such  breach.  But  the 
rule  established  by  this  court  having  been  so  long  acted 
upon,  it  would  be  unfair  to  the  parties  who  have  dealt  on 
the  strength  of  these  decisions  to  change  the  law  by  judicial 
construction,  and  until  the  legislature  sees  fit  to  change 
the  rule^  it  should  be  adhered  to. 
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We  therefore  recommend  that  the  judgment  appealed 
from  be  reversed  and  the  case  remanded  with  directions 
to  enter  judgment  for  the  plaintiff  in  error. 

Ames  and  Albert,  00.,  concur. 

The  judgment  of  the  district  court  is  reversed  and  the 

cause  remanded  with  directions  to  enter  judgment  for  the 

plaintiff  in  error. 

Bevebsed  with  judgment. 


Omaha  Loan  &  Trust  Company,  appellee,  v.  Charles  P. 

LUBLLBN  ET  AL.,  APPELLANTS. 

Filed  December  3, 1902.    No.  12,20/. 

Commissioner's  opinion.    Department  No.  1. 

1.  Mortgages:    E\>]ueglosube:    Vleadisq:    Bubdeit  of  Pboof.    Pleadings 

examined,  and  held  that  the  burden  of  proof  was  on  defendants. 

2.  Xortgages:     Fobeclosube:     Evideitge:     SuFFidENX     Ehrldence  ex- 

amined, and  held  to  sustain  the  findings  and  Judgment  of  the 
trial  court. 

Error  from  the  district  court  for  Douglas  connty.  Tried 
below  before  Dickinson,  J.    Affirmed. 

John  0, .  Fewer,  for  appellants. 

F.  A.  Brogan  and  E.  H.  Scott^  contra. 

KiRKPATRICK,  O. 

This  is  a  proceeding  brought  by  the  Omaha  Loan  &  Trust 
Company,  appellee,  against  Charles  P.  Luellen  and  wife, 
appellants,  to  foreclose  two  separate  mortgages.  The  peti- 
tion is  in  the  ordinary  form,  setting  up  the  notes  and  mort- 
gages in  two  separate  causes  of  action.  The  answer  admits 
the  execution  and  delivery  of  the  notes  and  mortgages,  but 
alleged  that  appellants  received  no  consideration  therefor, 
and  that  the  money  represented  by  the  notes  and  mort- 
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gages  was  paid  to  one  C.  C.  Stanley,  agent  of  the  plaintiff, 
and  was  disbursed  by  him,  and  that  no  accounting  had 
ever  been  made  by  him  to  appellants;  that  appellants  had 
made  payments  on  the  notes  and  mortgages  aggregating 
f  570,  and  that  there  was  less  than  $400  due  to  appellee. 
To  this  answer  was  filed  for  reply  a  general  denial,  and  in 
addition  it  was  pleaded  that  the  money  represented  by  the 
first  mortgage  was  paid  direct  to  appellants,  and  that  the 
money  represented  by  the  second  mortgage  was  paid  to  C. 
C.  Stanley  at  the  request  of  appellants,  and  by  him  ex- 
pended under  their  direction,  and  that  all  the  money  rep- 
resented by  the  mortgages  had  been  fully  accounted  for 
to  appellants,  and  such  accounting  accepted  and  agreed  to 
by  them.  In  effect,  the  allegations  of  the  reply  amounted 
to  a  denial  of  the  allegations  of  the  answer. 

Under  this  state  of  the  pleadings  the  burden  was  upon 
appellants  to  establish  the  allegations  of  their  answer. 
This  they  failed  to  do.  Appellee  offered  in  evidence  the 
notes  and  mortgages  described  in  the  petition.  It  was  stip- 
ulated that  no  action  at  law  had  been  commenced  on  the 
indebtedness,  and  appellee  thereupon  rested.  Appellants 
offered  no  evidence.  A  decree  was  entered  foreclosing  the 
mortgage  in  accordance  with  the  prayer  of  the  petition. 
Appellants  having  wholly  failed  to  sustain  their  defense, 
the  judgment  of  the  trial  court  must  be  held  to  be  right, 
and  it  is  therefore  recommended  that  the  same  be  aflSrmed. 

Hastings,  C,  concurs. 

Affikmed. 

Tiioi^iAs  J.  Malone  v.  Lillian  D.  Garveb,  Administratrix 
OF  THE  Estate  of  D.  Scott  Gauvbr,  Deceask);  ht  au 

Filed  December  3,  1902.    No.  12.211. 

Commissioner's  opinion.    Depi^rtment  No.  2. 

I.  Appeal  and  Error:  Evidence  Conflicting:  Failube  to  Objkt. 
Where  all  of  the  evidence  offered  by  both  parties  on  the  trial  of 
an  issue  of  fact  is  received  by  the  court,  without  objection,  and 
snrh  evifleiice  is  conflicting,  the  finding  of  the  court  based  thereon. 
unless  clearly  wrong,  will  be  sustained. 
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2.  Appeal  and  Error:  Evidence  Ck)NFLicTiNo:  Failube  to  Object: 
QuEfiTTON  OF  Admissibility.  In  such  a  case  no  legal  question  can 
arise  on  the  admissibility  of  evidence. 

8.  Judgment:  Res  Judicata:  Issues,  Rule  as  to.  A  Judgmeift  in  a 
former  suit  will  not  be  a  bar  to  the  prosecution  of  an  action  unless 
the  questions  involved  were  within  the  issues  litigated  in  such 
former  suit.  Battle  Creek  Valley  Bank  v.  Collins,  ante,  page  38, 
90  N.  W.  Rep.,  921. 

4.  Judgment:  Bxcessivs:  Limitation  of  Actions.  Record  examined, 
and  found  that  the  court  excluded  from  its  judgment  a  note 
claimed  to  have  been  barred  by  the  statute  of  limitations.  Held, 
That  the  judgment  was  not  for  too  large  an  amount. 

Error  from  the  district  court  for  Madison  county.   Tried 
below  before  Cones,  J.    Affirmed. 

Allen  d  Reed,  for  plaintiff  in  error. 

M.  B.  Foster,  eontra. 

Barnes,  C. 

This  case  comes  here  by  petition  in  error  from  the  dis- 
trict court  for  Madison  county.  The  suit  was  brought  in 
that  court  by  Lillian  D.  Garver  as  administratrix  of  the 
estate  of  D.  Scott  Garver,  deceased,  against  the  defendant 
in  error,  George  Dechert,and  the  plaintiff  in  error,  Thomas 
J.  Malone,  one  as  maker  and  the  other  as  indorser  of  five 
certain  promissory  notes.  It  appears  from  the  record  that 
on  the  26th  day  of  January,  1892,  George  Dechert  made, 
executed  and  delivered  his  five  certain  promissory  notes 
to  Thomas  J.  Malone;  one  for  f375  and  four  for  |37.50 
each,  payable  at  different  dates,  and  each  bearing  interest 
at  the  rate  of  ten  per  cent.  At  the  same  time  he  gave  a 
mortgage  upon  certain  real  estate  situated  in  Madison 
county,  :Nebraska,  to  secure  the  payment  of  said  notes;  that 
thereafter,  and  before  they  became  due,  the  said  Thomas 
J.  Malone  sold,  indorsed  and  delivered  them  to  D.  Scott 
Garver ;  and  the  indorsement  on  each  of  them  was  in  writ- 
ing and  in  the  words  and  figures  following :  "Pay  to  the 
order  of  D.  Scott  Garver.    Thomas  J.  Malone."    At  the 
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same  time  he  delivered  to  Garver  the  mortgage  given  to 
secure  the  payment  of  the  notes.  It  appears  that  the  mort- 
gage, mentioned  was  a  third  mortgage  upon  real  estate; 
that  the  New  England  Loan  &  Trust  Company  held  a  prior 
mortgage  on  the  premises  for  a  loan  of  about  $1,600,  and 
that  there  was  also  a  commission  mortgage  securing  the 
sum  of  1312.48  in  addition  thereto,  all  of  wliich  was  prior 
to  the  mortgage  delivered  to  Garver.  It  further  appears 
that  the  prior  mortgages  had  been  foreclosed  before  this 

4 

suit  was  commenced,  and  that  D.  Scott  Garver  was  made 
a  defendant  to  such  foreclosure  suit ;  that  he  filed  his  an- 
swer therein  in  the  nature  of  a  cross-bill  and  prayed  for 
a  foreclosure  of  his  mortgage.    It  further  appears  that  the 
premises  were  sold  to  satisfy  the  decree,  and  there  was  not 
enough  realized  from  the  sale  to  pay  anything  upon  the 
amount  found  due  the  defendant  Garver.     It  further  ap- 
pears that  afterwards  an  order  w^as  made  by  the  court  per- 
mitting Garver  to  withdraw  the  notes  in  suit  herein  for 
the  purpose  of  bringing  an  action  at  law  thereon.    That 
the  court  also,  by  proper  order,  authorized  and  i)ermitted 
this  suit  to  be  commenced  upon  the  notes  in  question, 
against  the  maker  and  the  indorser  thereof.    The  petition 
in  this  case  w^as  in  the  usual  form,  and  set  forth  the  fore- 
going facts:  the  defendant  Malone,  now  plaintiff  in  error, 
filed  his  separate  answer  to  the  petition  and  alleged  that 
it  was  understood  and  agreed  between  himself  and  D.  Scott 
Garver,  who,  at  the  time  this  suit  was  commenced  was 
deceased,  that  he  should  not  be  liable  upon  his  indorsement 
but  that  the  same  was  to  be  considered  as  an  indorsement 
without  recourse.     He  also  attempted  to  plead  other  de- 
fenses, but  no  evidence  was  introduced  to  maintain  them. 
A  trial  was  had  without  the  intervention  of  a  jury,  and  the 
court  found,  on  the  issues  joined,  for  the  plaintiff  and 
rendered  a  judgment  against  both  Dechert  and  Malone  for 
the  amount  found  due  on  the  notes.    Dechert  made  no  de- 
fense, and  the  defendant  Malone  prosecuted  error  from  said 
judgment  to  this  court. 

1.  It  is  contended  by  the  plaintiff  that  his  indorsement 
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was  for  the  sole  and  only  purpose  of  transferring  the  title 
to  the  notes  and  mortgage  to  Garver;  and  that  his  said 
indorsement  was  to  be  without  recourse.   Counsel  contends 
that  oral  evidence  is  competent  to  show  that  a  blank  in- 
dorsement was  in  fact  one  without  recourse,  and  in  isup- 
port  of  that  statement  cites  Holmes  v.  First  National  Bank 
of  Lincoln,  38  Neb.,  326;  and  True  v.  Bullardy  45  Neb., 
at  page  412.    These  cases  are  not  in  point,  because  the 
indorsements  on  the  notes  in  question  herein  were  not 
blank  indorsements.    They  are  what  is  known  by  the  law 
merchant  as  full  or  special  indorsements.    The  indorse- 
ment is  said  to  be  special  or  full  when  it  designates  the 
indorsee  by  name  or  otherwise,  as  "Pay  A.  B.  or  order" ; 
or,  "pay  to  the  order  of  A.  B."    2  Randolph,  Commercial 
Pai)er  [2d  ed.],  section  700.    An  indorsement  in  blank  con- 
sists merely  of  the  signature  of  the  indorsee  written  on 
the  back  of  the  instrument.    2  Randolph,  Commercial  Pa- 
I)er  [2d  ed.],  section  705,  and  cases  cited.    In  each  of  the 
cases  cited  the  indorsement  was  in  blank.     It  appears, 
therefore,  that  this  court  has  never  passed  upon  the  ques- 
tion of  the  admissibility  of  parol  evidence  to  contradict 
such  an  indorsement,  or  show  that  an  indorsement  in  full 
w^as  in  fact  to  be  treated  as  one  without  recourse.    It  is 
unnecessary  for  us  to  determine  that  question  id  this  case, 
because  all  of  the  evidence  offered  upon  that  issue  was 
received  by  the  court;  it  was  conflicting  and  preponderated 
largely  in  favor  of  the  plaintiff.    The  record  discloses  that 
one  W.  M.  Robertson  purchased  the  notes  and  mortgage 
from  Malone,  for  his  client,  X),  Scott  Garver;  that  at  the 
time  the  purchase  and  transfer  was  made,  no  one  was 
present  but  himself  and  Malone ;  Robertson  drew  his  check 
in  favor  of  Malone  in  payment  for  the  purchase  price 
thereof;  Robertson  testified  that  he  wrote  the  indorsement 
on  the  notes  and  Malone  signed  the  same;  that  no  assign- 
ment of  the  mortgage  was  taken  at  the  time,  and  Malone 
admits  this.    No  assignment  was  produced  upon  the  trial 
and  it  appears  from  Robertson's  evidence  that  nothing  was 
said  whatever  about  limiting  the  indorsement,  and  no 
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agreement  was  made  that  it  should  be  considered  as  one 
without  recourse.     It  was  claimed  by  Malone  that  there 
was  an  assignment  of  the  mortgage,  which  contained  a 
statement  that  such  was  the  agreement;  this  was  denied 
by  the  defendant  in  error.     Before  the  trial  commenced 
counsel  for  Malone  made  a  purported  copy  of  an  assign- 
ment of  the  mortgage,  one  which  was  made  up  by  an  ex- 
amination of  other  recorded  assignments,  there  being  no 
*  assignment  of  record  in  this  case,  and  in  the  usual  manner 
presented  such  copy  to  counsel  for  the  defendant  and  de- 
manded  the  production  of   the   original,  which   it  was 
claimed  was  in  his  possession.    Counsel  for  the  defendant 
thereupon  made  an  affidavit  setting  forth  that  he  did  not 
have  at  the  time,  and  never  did  have  any  assignment  of 
the  mortgage  in  question,  in  his  possession.     It  further 
appears  in  the  evidence  that  search  was  made  among  the 
papers  of  the  deceased,  and  that  no  assignment  of  the 
mortgage  was  ever  found.    In  this  way  the  alleged  copy 
of  an  assignment  comes  into  the  record.  This  evidence  wa« 
insufficient  to  establish  the  fact  of  an  assignment  of  the 
mortgage  as  against  the  positive  testimony  of  Mr.  Robert- 
son, the  only  person  who  acted  for  Garver  at  the  time  of 
the  purchase  and  indorsement  of  the  notes,  that  no  assign- 
ment of  the  mortgage  was  ever  made.    The  court  having 
passed  upon  this  issue  and  made  its  finding  upon  conflict- 
ing evidence,  we  are  unable  to  say  that  such  finding  was 
clearly  wrong,  and  the  plaintiff  herein  must  fail  so  far  as 
this  contention  is  concerned. 

2.  It  is  contended  that  the  decree  in  the  foreclosure  caae 
constitutes  a  bar  to  this  action,  for  the  reason  that  it  de- 
termines the  question  of  Malone's  liability  for  a  deficiency 
judgment,  in  his  favor.  This  defense  was  not  pleaded  in 
the  answer,  and  is  therefore  not  available  Thomas  c. 
Thomas,  33  Neb.,  373 ;  Gregory  v.  Kenyon,  34  Neb,,  640. 
Besides  an  examination  of  the  record  shows  us  that  the 
answer  and  cross-bill  in  that  case  was  not  framed  to  pro- 
cure a  deficiency  judgment  against  Malone;  without  an 
additional  pleading  or  a  motion  to  aid  it^  in  the  absence 
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of  an  appearance  by  Malone,  the  petition  would  have  been 
insufficient  to  support  a  deficiency  judgment  against  him. 
The  rule  established  by  this  court  upon  the  question  of 
res  judicata  is,  that  a  former  judgment  is  a  bar  in  a  sec- 
ond suit  between  the  same  parties  as  to  everything  which 
the  record  shows  was  within  the  issues  litigated  in  the 
former  action.  Battle  Creek  Valley  Bank  v.  Collins,  ante, 
page  38,  90  N.  W.  Rep.,  921.  The  question  of  a 
deficiency  judc^ent  not  having  been  within  the  issues, 
this  action  can  not  be  said  to  have  been  barred  by  the 
decision  in  that  case.  It  may  be  further  said  that  the  court 
had  allowed  the  notes  in  question  to  be  withdrawn  for  the 
purpose  of  bringing  an  action  at  law  thereoji ;  that  it  had 
authorized  the  Commencement  of  this  suit;  therefore  to 
say  that  this  action  can  not  be  maintained  because  the 
issue  might  have  been  litigated  in  the  foreclosure  suit  is 
to  contradict  the  statute  which  at  the  time  the  foreclosure 
proceedings  were  had,  gave  the  right  of  action.  Merrill 
V.  Miller,  2  Neb.  [Unof.],  630,  89  N.  W.  Sep.,  606. 

The  decree  of  foreclosure  is  silent  on  the  question  of 
Malone's  liability  for  a  deficiency  judgment.  It  includes 
no  finding  on  that  point,  and  is  therefore  no  bar  to  the 
prosecution  of  this  action. 

3.  It  is  contended  that  the  note  for  $37.50  due  March  1, 
1893,  was  barred  by  the  statute  of  limitations;  that  there 
was  error  in  the  computation  of  the  amount  due  the  plain- 
tiff, and  the  judgment  was  for  too  large  a  sum.  This  note 
must  have  been  considered  barred  by  the  court.  A  com- 
putation discloses  that  if  this  note  had  not  been  excluded 
the  present  judgment  would  have  been  increased  by  the 
amount  of  the  note  in  question.  The  foregoing  are  all 
the  points  discussed  in  the  brief  of  the  plaintiff  in  error, 
and  all  other  assignments  will  be  considered  waived. 

It  appears  from  an  examination  of  the  record  that  the 
judgment  is  sustained  by  sufficient  evidence,  and  we  there- 
fore  recommend  that  it  be  affirmed. 

Pound  and  Oldham,  CO.,  concur. 

Affirmed. 
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National  Exchange  Bank  op  Tiffin^  Ohio,  v.  Solon  L. 

Wiley. 

Filed  December  3,  1902.    No.  12,212. 
Commissioner's  opinion.    Department  No.  3. 

1.  Bills  and  Kotes:    Judgment:    Confession  by  Attorney,  Clause  Pei- 

MiTTiNo:  Evidence  Sufficient.  Bhridence  examined,  and  held 
sufficient  to  sustain  the  verdict 

2.  Judgment:    Foreign,  Action  on:    Defense:    Lack  of  Authority  ik 

Attorney  to  Appear  in  First  Action.  In  an  action  on  a  foreign 
judgment,  rendered  in  proceedings  in  which  there  was  no  service 
of  process  on  the  defendant,  and  no  waiver  of  such  service,  the  de- 
fendant may  show,  as  a  complete  defense,  that  the  attorney  who 
entered  an  appearance  for  him  in  such  proceedings  had  no  au- 
thority to  do  so. 

3.  Bills  and  Notes:    Judgment:    Foreign,  Action  on:    Warrant  of  At- 

torney in  Note  to  Confess:  Limitations.  In  an  action  on  a 
foreign  judgment,  taken  under  a  warrant  of  attorney  authorizing 
any  attorney  at  law  to  appear  in  any  court  of  record,  and  confess 
judgment  against  the  makers,  of  a  certain  note,  in  favor  of  the 
holder  thereof,  held  (1)  that  such  warrant  was  not  a  general  au- 
thority to  appear  and  confess  judgment,  in  any  action  instituted 
on  the  tiote,  but  was  limited  to  the  confession  of  a  judgment  in 
favor  of  the  holder;  (2)  that  the  defendant  was  not  estopped,  by 
the  judgment,  to  deny  that  the  plaintifiF  was  the  holder  of  the  note 
when  such  judgment  was  confessed;  (3)  that  a  judgment,  con- 
fessed in  favor  of  on^  who  at  the  time  was  not  the  holder  of  the 
.  note,  was  void  for  want  of  jurisdiction. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Slabaugh^  J.     Affirmed. 

Crane,  Crane  &  Ervyin  and  J.  J.  Boucher,  for  plaintiff  in 
error. 

James  H.  Mcintosh,  contra. 

Albert,  0. 

In  1884,  the  defendant  and  another  executed  a  promise 
sory  note  to  the  plaintiff,  which,  in  addition  to  the  usual 
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proyisions,  contained  a  warrant  of  attorney  in  this  lan- 
guage: 

"And  hereby  authorize  N.  L.  Brewer,  or  any  attorney 
at  law  in  the  United  States,  or  elsewhere,  to  appear  before 
any  court  of  record,  after  tie  above  obligation  becomes 
due,  and  waive  the  issuing  and  service  of  process,  and  con- 
fess' a  judgment  against  us,  or  any  or  either  of  us,  in  favor 
of  the  holder  of  this  instrument,  for  the  amount  then  ap- 
pearing due,  together  with  costs  of  suit,  and  thereupon  to 
release  all  errors  and  writs  of  errors,  and  waive  all  right 
to  appeal,  second  trial  and  stay  of  execution  in  our  behalf, 
or  in  behalf  of  either  of  us. 

"Wiley  Construction  Co.  [Seal.] 
"S.  L.  Wiley,  Frest.  [Seal.] 

"S.  L.  Wiley.  •       [Seal.]." 

Iri  1889,  the  plaintiff  filed  a  petition,  against  the  makers 
of  the  note,  in  the  court  of  common  pleas  of  the  state  of 
Ohio,  for  judgment  thereon.  No  process  was  issued  against 
the  defendants  and  neither  of  them  personally  appeared  in 
the  action.  An  attorney  at  law,  acting  in  pursuance  of  the 
warrant  of  attorney  attached  to  the  note,  appeari^d  on 
behalf  of  the  defendants,  waived  the  issuance  and  ^firvice 
of  process  and  confessed  judgment,  in  favor  of  the  plain- 
tiflF  and  against  the  defendants,  for  the  amount. due  on 
the  note.  Afterward  the  plaintiff  brought  an  action  on 
the  judgment  in  the  district  court  for  Douglas  county, 
against  the  defendant  in  this  case.  The  answer,  among 
other  things,  denied  the  existence  of  the  judgment,  and  the 
jurisdiction  of  the  court  of  common  pleas  to  render  it, 
and  charged,  generally,  that  such  judgment  was  void  and 
of  no  effect.  The  theory  of  the  defense  was  that,  at  the 
time  the  judgment  was  confessed,  the  plaintiff  was  not  the 
holder  of  the  note  on  which  the  judgment  was  based,  and 
as  the  authority  conferred  by  the  warrant  of  attorney  was 
limited  to  the  confession  of  a  judgment  in  favor  of  the 
holder  of  such  note,  the  judgment,  confessed  in  favor  of 
the  plaintiff  when  it  was  not  the  holder,  was  without  au- 
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thority,  and  the  judgment  rendered  on  such  confession 
void  for  want  of  jurisdiction.  The  court  recognissed  this 
theory  by  an  instruction  to  the  effect  that  if  the  jury 
found  from  the  evidence  that  the  plaintiff  was  the  holder 
of  the  note  when  the  judgment  was  confessed,  the  verdict 
should  be  for  the  plaintiff ;  otherwise,  it  should  be  for  the 
defendant.  No  other  question  was  submitted  to  the  jury. 
There  was  a  verdict  for  the  defendant,  and  judgment  was 
given  accordingly.    The  plaintiff  brings  error. 

The  plaintiff  insists  that  it  was  error  to  submit  the 
theory  of  the  defense  to  the  jury,  and,  in  this  behalf,  first 
urges  that  the  evidence  is  insuflftcient  to  support  such 
theory.  It  would  serve  no  useful  purpose  to  set  out  the 
evidence  bearing  on  this  question.  We  have  examined  it 
with  some  carp;  were  it  within  our  province  to  weigh  it, 
we  might  arrive  at  a  different  conclusion  than  that  reached 
by  the  jury,  but  we  are  by  no  means  sure  that  we  should. 
We  consider  the  evidence  ample  to  warrant  a  finding  in 
favor  of  the  defendant  on  the  question  submitted  to  the 
jury. 

It  is  next  urged  that  the  question,  whether  the  plaintiff 
was  the  holder  of  the  note  when  the  judgment  was  con- 
fess^Ml,  is  only  (/Masi-jurisdictional,  and  one  that  is  con- 
clusively presumed  to  have  been  litigated  and  disposed  of 
in  the  action  which  resulted  in  the  judgment  in  question. 
In  support  of  this  position,  the  plaintiff  cites  the  general 
rule  stated  in  12  Ency.  PI.  &  Pr.,  211,  in  this  language: 
"When  jurisdiction  depends  on  a  fact  that  is  litigated  in 
a  suit,  and  such  fact  is  found  in  favor  of  the  party  who 
avers  jurisdiction,  the  question  of  jurisdiction  is  judicially 
decided,  and  the  judgment  record  is  conclusive  evidence 
thereof  until  set  aside  or  reversed  by  a  direct  proceeding.'' 
This  rule,  we  think,  is  hardly  applicable  to  the  facts  in  this 
case.  '  An  examination  of  the  authorities  cited  in  support 
of  the  rule  will  disclose  that,  so  far  as  personal  actions 
are  concerned,  it  applies  only,  to  cases  where  the  parties 
are  in  court,  and  the  jurisdic'tion  depends  on  some  fact 
ur  facts,  litigated  in  the  action.     But  in  an  action  on  a 
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foreign  judgment,  however  solemn  the  asseverationR  of  the 
record  of  the  jurisdiction<il  steps,  the  defendant  may  show, 
as  a  complete  defense,  that  he  was  never  given  an  oppor- 
tunity to  defend,  and  never  had  his  day  in  court.  Thomp- 
son V.  Whittnan,  18  Wall.  [U.  S.],  457;  Knowles  t?.  Gaa 
Light  Co.,  19  Wall.  [U.  S.],  58,  Hall  v.  Lanning,  91  U.  S., 
160;  Pennoyer  v.  Ncff^  95  U.  S.,  714;  Cole  v.  Cunningham, 
133  U.  S.,  107;  Simmons  v.  Saul,  138  U.  S.,  439;  Thormann 
V.  Frame,  176  U.  S.,  at  page  356;  Bell  v.  Bell,  181  U.  S., 
175.  It  is  the  settled  rule  in  both  the  state  and  federal 
courts,  that,  in  an  action  on  a  foreign  judgment,  the  de- 
fendant may  successfully  defend,  by  showing  that  the  at- 
torney, who  entered  an  appearance  for  him,  had  no  au- 
thority to  do  so.  Baltzcll  v.  Nosier,  1  la.,  588;  Harris  v. 
Hardeman,  14  How.  [U.  S.],  333;  Sherrard  v.  Nevius,  2 
Ind.,  241;  Thompson  v.  Emmcrt,  15  111.,  415;  Oleason  v. 
Dodd,  4  Met.  [Mass.],  333;  Aldrich  v.  Kinney ^  4  Conn., 
380;  Starbuck  v.  Murray,  5  Wend.  [N.  Y.],  148;  Wilson 
V.  Bank  of  Mount  Pleasant,  6  Leigh  [Va.],  570;  Norwood 
V.  Cobby  24  Tex.,  551 ;  Rape  v.  Heaton,  9  Wis.,  301 ;  Price 
V.  Ward,  25  N.  J.  Law,  225. 

The  inquiry  in  this  case,  then,  narrows  down  to  this 
question:  assuming  that  the  plaintiff  was  not  the  holder 
of  the  note  at  the  time  the  judgment  was  confessed,  was 
the  attorney,  who  entered  an  appearance  in  the  court  of 
common  pleas  on  behalf  of  the  defendant,  and  confessed 
such  judgment,  authorized  to  do  so?  If  he  were,  it  was 
by  virtue  of  the  warrant  of  attorney.  The  authority  con- 
ferred by  such  instruments  has  always  been  strictly  con- 
strued. In  Spcnee  v.  Emcrine,  46  Ohio  St.,  433,  it  was 
held,  that  a  warrant  of  attorney,  authorizing  the  confes- 
Bion  of  judgment  in  favor  of  the  payee  of  a  note,  would  not 
authorize  a  confession  of  judgment  in,favor  of  a  transferee 
of  such  note,  and  that  a  judgment,  taken  on  such  confes- 
sion, was  void  for  want  of  jurisdiction.  In  Cushman  v. 
Welsh,  19  Ohio  St.,  536,  it  was  held,  that  authority  to  con- 
fess judgment,  in  favor  of  the  legal  holder  of  a  note,  would 
not  authorize  a  confession  of  judgment  in  favor  of  a  holder 
without  indorsement,  he  not  being  the  legal  holder. 
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In  the  present  ease,  as  we  have  seen,  the  authority  con- 
ferred by  the  warrant  of  attorney  was  not  a  general  au- 
thority to  enter  an  appearance  and  confess  a  judgment  m 
any  action  that  might  be  instituted  on  the  note,  but  was 
limited  to  the  confession  of  a  judgment  in  favor  of  the 
holder.  Had  the  authority  been  to  confess  judgment  in 
favor  of  A,  it  will  not  be  claimed  that  a  valid  judgment 
could  have  been  confessed  in  favor  of  B.  We  are  unable 
to  see  how  the  fact  that  the  person  in  whose  favor  the  judg- 
ment was  to  be  confessed  was  described,  instead  of  being 
mentioned  by  name,  would  make  any  difference.  We  can 
readily  see  how,  if  the  rights  of  third  parties  had  inter- 
vened. V  0  defendant  might  be  embarrassed  by  the  doctrine 
of  the  f  '^ensible  authority  of  an  agent.  But  no  such  ques- 
tion arises  in  this  case.  The  plaintiff  is  here  seeking  to 
enforce  a  judgment  which,  for  the  purposes  of  the  argu- 
ment, it  is  forced  to  admit  was  confessed  in  its  favor,  at 
a  time  when  it  was  not  the  holder  of  the  instrument  on 
which  the  judgment  is  based,  by  an  attorney  whose  au- 
thority was  limited  to  a  confession  of  judgment  in  favor 
of  the  holder.  Such  admission,  in  our  opinion,  is  fatal  to 
the  plaintiff's  contention,  because  it  not  only  shows  that 
the  judgment  was  rendered  without  jurisdiction,  but,  also 
that  it  was  rendered  in  favor  of  a  party  not  entitled  to  it 
Such  a  judgment  lacks  every  element  of  an  estoppel  and  is 
worthless  for  any  purpose. 

It  is  claimed  by  the  plaintiff  that  the  answer  does  not 
cover  the  theory  on  which  the  case  was  submitted  to  the 
jury.  The  answer  alleges  that  the  court  of  common  pleas 
was  without  jurisdiction  and  that  the  judgment  is  void. 
If  there  be  a  fault  in  the  answer  it  is  that  some  of  the  alle- 
gations should  have  been  more  specific.  The  remedy  for 
such  fault  as  is  welj  known  is  by  motion.  The  answer  \b 
suflftcient  to  sustain  the  theory  of  the  defense,  when  as- 
sailed as  in  the  present  case. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Dufbie,  CO.,  concur. 

AraiBMiD. 
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Note. — On  May  19,  1903,  a  petition  for  a  writ  of  error  to  the  supreme 
court  of  the  United  States  was  filed  in  this  court  in  the  ahove  case  by 
the  plaintiff  in  error,  and  was  allowed  by  the  court.  The  cause  is  n6w 
pending  in  said  United  States  court. — Rki*orter. 


Hexry  Rieck,  appellee,  v.  Abuam  Zoller  et  al.,  ap- 
pellants, ET  AL. 

Filed  December  3,  1902.    No.  12,216. 

Commissioner's  opinion.    Department  No.  2. 

ICortgtig^B:  PoREfTOsuRE:  Ortecttons  FRrvoTX)U8.  Objections  to  a  con- 
firmation of  sale  in  a  foreclosure  proceeding  examined,  and  held 
frivolous  and  without  merit. 

» 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysor,  J.     Affirmal, 

Hiram  A.  Sturgcs,  for  appellants. 

Charles  Bat  telle,  contra. 

Oldham,  C. 

This  is  an  apreal  from  an  order  of  confirmation  of  sale 
7T1  a  foreclosure  proceedin.s:.  The  first  question  ur<2:ed  is 
fy^rti  the  appraiKeipent  was  too  low.  The  property  was 
nr^rraised  at  $9AM0  and  sold  for  ?19,000.  Affidavits 
p^d  counter-affidnvits  were  filed  as  to  the  actual  cash 
value  of  the  property.  Some  of  the  affidavits  placed  the 
valine  as  low  as  $12,000  and  others  as  high  as  $48,000. 
ITnder  a  well  established  rule  we  can  not  review  the  action 
of  the  trial  court  in  overruling  this  objection  in  this  con- 
dition of  the  record.  Another  objection  is  that  the  cer- 
tificate of  the  sheriflF  attached  to  the  appraisal  had  no 
internal  revenue  stamp  affixed  thereto.  A  sufficient  an 
swer  to  this  objection  is  tliat  under  the  rulings  of  the 
United  States  commissioner  of  internal  revenue,  of  Jan- 
uary 9,  1900,  no  such  stamp  was  required.  The  next  ob- 


722  NEBUASKA  ItEPOKTS.     [Unoppicul. 

Michigan  Trust  Co.  v.  City  of  R€d  Cloud. 

jection  was  that  one  of  the  appraisers  signed  the  appraise- 
ment by  his  initials.     This  objection  is  purely  frivolous. 
It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Pound  and  Barnes,  CO.,  concur. 

Affirmed. 


The  Michigan  Trust  Company,  Executor  of  the  Estate 
OP  John  W.  Moon,  Deceased,  et  al.,  appell.vnts,  v. 
The  City  of  Red  Cloud,  appellee. 

Filed  December  3,  1902.    No.  12,272. 
Commissioner's  opinion.    Department  Nb.  3. 

1.  Limitation  of  Actions:    Laches:    Action  Bbouoht  Wmnif  Triff. 

Laches  cannot  usually  be  charged  against  a  party  for  failing  to 
bring  an  action  to  enforce  an  equitable  claim  if  he  acts  within 
the  time  allowed  by  the  statute  of  limitations  for  commencing  ft 
corresponding  action  at  law. 

2.  Trusts:    Tbust  Deeds:    Foreclosure:    Parties.    One  of  several  par- 

ties whose  debt  is  secured  by  a  trust  deed  may  maintain  an  action 
to  foreclose  the  same  on  behalf  of  himself  and  the  other  parties 
interested  In  the  security,  and  the  court  will  distribute  the  fund 
arising  from  a  sale  of  the  property  among  those  entitled  thereto. 

3.  mortgages:    Debt  of  Third  Party:    Foreclosure:    Statutes,  Com- 

pliance With.  Where  a  mortgage  is  made  to  secure  the  debt  of  a 
third  party  it  is  a  sufficient  compliance  with  sections  850  and  851 
of  the  Code  of  Civil  Procedure  to  allege  and  show  that  judgment 
has  been  obtained  against  the  party  whose  debt  the  mortgage  was 
made  to  secure  and  that  the  sheriff  has  made  a  return  to  an  execu- 
tion issued  on  such  judgment  "no  property  found." 

4.  Trusts:    Trust  Deed:    Extension  of  Payment:    Power  of  Grantobs 

Over  Conditions  of  Sale.  Where  the  creditors  of  a  bank  agree 
to  an  extension  of  time  of  the  payment  of  their  claims  on  the  con- 
dition, among  others,  that  certain  of  the  stockholders  or  the  bank 
shall  secure  the  payment  of  such  claims  by  the  execution  of  a 
trust  deed  to  real  estate,  the  grantors  In  such  deeds  can  not,  by  an 
agreement  among  themselves  and  without  the  consent  of  the 
creditors,  determine  the  order  in  which  the  trust  property  shall 
be  sold,  or  compel  the  creditors  to  exhaust  the  property  of  one 
before  that  of  another  is  resorted  to. 
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6.  Trusts:  Trust  Deed:  Conditions  as  to  Reconveyance:  Payment 
OF  Unsecubed  Debts.  Where  a  trust  deed  is  made  to  secure  the 
payment  of  certificates  of  an  insolvent  bank  and  contains  a  condi- 
tion that  upon  the  payment  of  the  sum  of  ten  thousand  dollars 
to  the  trustee  the  property  shall  he  reconveyed  to  the  grantor, 
the  payment  of  such  sum  to  the  trustee  entitled  the  grantor  to  a 
reconveyance,  but  the  purchase  by  the  grantor  of  debts  owing  by 
the  bank  and  especially  of  debts  of  a  class  not  secured  by  the 
trust  deed,  does  not  release  the  trust  estate  from  liability. 

6.  Vendor  and  Purchaser:  Notice  of  Lien,  Actual:  Effect.  One  who 
purchases  land  with  knowledge  or  notice  that  another  holds  a  lien 
against  the  same  to  secure  the  payment  of  a  debt,  takes  the  land 
subject  to  such  lien  although  the  same  has  not  been  recorded 

Appeal  from  the  district  court  for  Webster  county. 
Tried  below  before  Adams,  S.    Affirmed. 

Tibbets  Bros.  &  Morey,  for  appellants. 

Oeorge  B.  Chaney,  contra. 

DUFFIE,  0. 

In  July,  1893,  the  Farmers  &  Merchants  Banking  Com- 
pany, doing  business  at  the  city  of  Red  Cloud,  became  finan- 
cially embarrassed,  and  the  directors  determined  to  sus- 
pend business  and  devote  their  energies  to  realizing  on 
the  assets  held  by  the  bank.  They  submitted  a  proposition 
lo  the  creditors  of  the  bank  for  an  extension  of  one  year 
from  July  10,  1893,  to  enable  them  to  liquidate,  the  cred- 
itors to  accept  certificates  to  be  issued  by  the  banking  com- 
pany payable  July  10,  1894,  the  payment  of  these  certifi- 
cates to  be  guaranteed  by  the  directors.  Trust  deeds  were 
also  made  by  the  directors  conveying  real  estate  of  the 
appraised  value  of  over  f55,000  to  Charles  W.  Kaley  as 
trustee.  Whether  the  proposition  to  the  creditors  for  an 
extension  of  time  embraced  the  proposal  to  secure  their 
indebtedness  by  these  trust  deeds,  as  well  as  by  the  indi- 
vidual guarantee  of  the  directors,  is  one  of  the  matters  in 
dispute,  the  appellant  claiming  that  the  crecjitors  extended 
the  time  of  payment  on  an  agreement  for  security  by  the 
guarantee  of  the  directors  alpne;  while  the  appellee  insists 
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that  the  creditors  contracted  for  the  security  offered  by 
the  trust  deeds  in  addition  to  the  individual  guarantee  of 
the  directors. 

Most  of  the  creditors  of  the  bank  accepted  the  proposi- 
tion and  received  certificates  for  the  amount  due  them,  in 
the  following  form: 

"Red  Cloud^  Neb.,  Jul.  28, 1893. 

"This  certifies  that is  a  depositor  with  the 

Farmers  &  Merchants  Banking  Company,  Red  Cloud,  Ne- 
braska, in  the  sum  of Dollars,  payable  to  the 

order  of  himself  at  the  banking  house  of  the  F.  &  M. 
Banking  Company,  Red  Cloudy  Nebraska,  July  10, 1894,  or 
at  the  option  of  said  bank  at  any  time  prior  to  said  date. 
This  certificate  bears  interest  at  the  rate  of  seven  per  cent 
per  annum. 

"The  Farmers  &  Merchants  Banking  Company, 

"By  P.  A.  Beach Y,  A.  G ashler. '^ 

Indorsed  on  the  back  as  follows : 

"Guaranteeing  payment  at  maturity. 

"Silas  Garbeb. 

"R.  D.  Bedford. 

"Geo.  O.  Ybiser. 

"W.  S.  Garber.'' 
John  W.  Moon,  a  resident  of  Michigan,  was  a  stock- 
holder of  the  banking  company,  and  among  the  other  truet 
deeds  executed  to  secure  the  payment  of  these  certificates 
was  one  made  by  said  Moon  and  wife  conveying  to  Kaley, 
trustee,  lots  7  and  8  in  block  5  in  the  original  town  of 
Red  Cloud.    This  deed  recites : 

"That  John  W.  Moon  and  Alice  M.  Moon,  his  wife,  of 
the  county  of  Muskegon  and  state  of  Michigan,  for  and 
in  consideration  of  one  dollar  in  hand  paid,  do  hereby 
grant,  bargain,  sell,  convey  and  confirm  unto  Charles  W. 
Kaley,  trustee,  of  the  county  of  Webster  and  state  of  Ne- 
braska, the  following  described  real  estate  situated  in 
Webster  county  and  state  of  Nebraska,  in  trust,  however, 
for  the  following  purposes  only :  On  the  10th  day  of  July, 
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1894,  or  at  any  time  thereafter  at  the  request  of  the  owner 
of  any  eertifieate  of  deposit  of  the  Farmers  &  Merchants 
Banking  Company  of  Rtni  Cloud,  Nebraska,  guaranteed  by 
the  following  named  persons,  to  wit:  Silas  Garber,  Geo. 
O.  Yeiser,  R.  D.  Bedford  and  .W.  S.  Garber :  To  sell  and 
convey  not  exceeding  ten  thousand  dollars  worth,  as  shall 
be  necessary  to  pay  any  amount  that  may  be  due  upon  any 
such  guaranteed  certificates,  and  upon  the  payment  of  such 
certificates  to  reconvey  to  the  grantor  hereof,  his  heirs  and 
assigns,  the  land  remaining  unsold  after  the  payment  of 
such  certificates.  And  the  grantee  hereof  is  directed,  au- 
thorized, and  by  the  reception  of  this  instrument  agrees 
to  reconvey  to  the  grantor  hereof,  his  heirs  or  assigns,  all 
the  following  described  land  upon  the  payment  or  deposit 
by  said  grantor  to  or  with  said  trustee  of  the  sum  of  ten 
thousand  dollars,  or  so  much  thereof  as  may  be  necessary 
to  pay  his  pro  rata  share  of  the  amount  due  on  such  cer- 
tificates of  deposit."  . 

In  addition  to  this  deed,  trust  deeds  were  also  executed 
by  the  Farmers  &  iferchants  Banking  Company,  Silas  Gar- 
ber and  wife,  W.  S.  Garber  and  wife,  George  O.  Yeiser,  P. 
D.  Yeiser  and  R.  D.  Bedford,  the  total  appraised  value  of 
all  of  the  real  estate  conveyed  by  these  several  parties 
being,  as  before  stateil,  something  in  excess  of  $55,000. 
The  deiHls  executed  by  the  parties  other  than  Moon  con- 
tained the  foUovv'ing  condition: 

"In  trust,  however,  for  the  following  purposes  only :  On 
the  10th  day  of  July,  1894,  or  at  any  time  thereafter,  at  the 
recjuest  of  the  owner  of  any  certificate  of  de])osit  of  th(» 
Farmers  &  Merchants  Banking  Company,  Red  (>loud,  Ne- 
braska, guaranteed  by  the  following  named  persons,  to  wit : 
Silas  Garber,  George  O.  Yeiser,  R.  D.  Bedford  and  W.  S. 
.Garber,  to  sell  and  convey  sb  much  of  said  real  estate  as 
shall  be  necessary  to  pay  any  amounts  that  nuiy  be  due 
upon  anj'  of  such  guaranteed  certificates,  and  upon  the 
payment  of  such  certificates  to  re(*onvey  to  the  grantor 
hereof,  his  heirs  and  assigns,  the  lands  remaining  unsold 
after  the  payment  of  such  cei'tificates." 
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It  will  be  noticed  that  none  of  these  deeds,  except  that 
of  Moon,  contained  a  provision  requiring  the  trustee  to 
reconvey  upon  the  payment  to  him  of  a  certain  amount, 
nop  do  thev  limit  the  amount  for  which  the  land  stands 
pledged,  the  Moon  deed  being  the  only  one  in  which  these 
conditions  are  expressed.  The  Moon  deed  bears  date  July 
20,  1893,  and  some  of  the  others  were  not  executed  until 
the  24th  day  of  July,  1893.  These  deeds  were  not  delivei^ed 
directly  to  Kaley,  the  trustee,  but  were  deposited  with 
Charles  Wiener,  at  that  time  mayor  of  the  city  of  Red 
Cloud,  who  executed  the  following  leceipt  therefor: 

"This  certifies  that  I,  Charles  AViener,  of  Red  Cloud, 
Nebraska,  hold  in  my  possession  deeds  executed  by  Silas 
Garber  and  wife,  J.  W.  Moon  and  wife,  George  O.  Yeiser, 
P.  D.  Yeiser,  R.  D.  Bedford  and  W.  S.  Garber  anfl  wife, 
in  trust  for  the  depositors  of  the  Farmers  &  Merchants 
Banking  Company  of  Red  Cloud,  Nebraska,  which  deeds 
I  hold  under  the  following  condition,  to  wit :  If  the  man- 
agement and  control  of  the  assets  of  the  Farmers  &  Mer- 
chants Banking  Company  of  Red  Cloud,  Nebraska,  be  given 
to  and  continued  in  the  directory  thereof  for  the  purpose  of 
converting  the  same  into  money  and  paying  the  creditors 
of  said  bank,  then  on  the  10th  day  of  July,  1894,  I  am  to 
deliver  the  said  deeds  to  the  grantee  therein  named.  If, 
however,  the  management  and  control  of  said  assets  be 
taken  from  said  directory,  whether  by  the  appointment 
of  a  receiver  or  otherwise,  or  if  suit  be  brought  in  any 
way  restraining  or  interfering  with  such  management  and 
control  by  the  directory,  then  I  am  to  return  said  dw^ds  to 
the  grantors  thereof,  their  respective  heirs  or  assigns." 

The  deeds  conveyed  the  following  lots  and  lands,  to  wit: 
( Here  follows  a  description  of  the  real  estate  conveyed, 
together  with  an  appraisement  of  the  value  of  said  real 
estate  made  by  D.  L.  Grote,  J-  C.  Warner  and  T.  J.  ilyers.) 
At  tlie  same  time  the  following  paper  was  placed  in  the 
bauds  of  Wiener  to  be  by  him  delivered  to  Kaley,  trustee, 
together  with  the  deeds  in  case  the  certificates  referred  to 
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were  not  paid  at  maturity  and  a  delivery  of  the  deeds  to 
the  trustee  became  necessary : 

''To  G.  W.  Kaley,  Trustee: 

"Sib  :  You  are  hereby  instructed  to  dispose  of  the  land 
conveyed  to  you  by  the  undersigned  in  payment  of  the 
debts  of  the  Farmers  &  Merchants  Banking  Company,  Red 
Cloud,  Nebraska,  which  shall  be  outstanding  on  the  10th 
day  of  July,  1894,  in  the  following  order,  to  wit :  1st.  You 
are  to  sell  the  property  conveyed  to  the  bank.  2d.  The 
property  conveyed  by  the  resident  stockholders.  Finally, 
the  property  conveyed  by  Mr.  J.  W.  Moon. 

"Signed  in  duplicate  this  24th  day  of  July,  1894,  at  Bed 
Cloud,  Nebraska. 

"Farmers  &  Merchants  Banking  Co., 
"By  Silas  Garbbr,  President. 

"SILAS  GaRBER. 

"George  O.  Yeiser. 
"R.  D.  Bedford. 
"P.  D.  Yeiser. 
"W.  S.  Garber.^' 

There  was  also  delivered  to  Wiener  at  the  same  time 
the  following  paper : 

"To  Charles  Wiener,  depositary  of  the  deeds  of  the  under- 
signed stockholders  of  the  Farmers  rf  Merchants 
Banking  Company,  Red  Cloud,  Nebraska: 
"Sir  :  You  are  hereby  instructed  to  return  to  the  grantor 
thereof  any  deed  in  your  hands  upon  the  deposit  by  said 
grantor  with  you  of  money  or  certificates  of  deposit  of 
said  bank,  equal  in  face  value  to  the  appraised  value  of  the 
lands  described  in  said  deeds,  and  to  permit  the  grantor 
of  any  deed  to  erase  therefrom  the  description  of  any  land 
therein  conveyed  upon  the  deposit  by  said  grantor  of  money 
or  certificates  of  deposit  of  said  bank  equal  in  face  value 
to  the  appraised  value' of  the  land  erased.  The  certificates 
of  deposit  above  named  are  such  certificates  as  have  been 
or  shall  be  issued  to  the  present  depositors  of  said  bank 
for  the  deposits  now  owing  by  said  bank. 
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"Signed  in  duplicate  this  24th  day  of  July,  1894,  at  Red 
Cloud,  Nebraska. 

"Fabmebs  &  Merchants  Banking  Company, 

"By  BiLAS  Oabbbb^  President. 

"Silas  Oabbeb.     / 

"Oeobge  O.  Ybisbb. 

*TR.  D.  Bedfobd. 

"P.  D.  Ybisbb.  ' 

"W.  S.  Gabbbb. 
"I  hereby  acknowledge  the  receipt  of  the  foregoing  in- 
structions and  agree  to  be  governed  thereby. 

"Chas.  Wibnib." 
These  deeds  were  never  delivered  to  the  trustee,  who  re- 
fused to  accept  the  trust,  and  remained  in  the  possession 
of  Wiener  until  some  time  in  January,  1898.  In  the  mean- 
time, and  previous  to  the  last  named  date,  Wiener,  wlio 
had  been  engaged  in  business  in  Red  Cloud,  had  sold  his 
business  to  Isadore  Freymark.  This  sale  also  included 
Wiener's  safe  in  which  the  deeds  were  placed  for  safe 
keeping,  and  in  this  manner  Freymark  came  into  posses- 
sion of  all  the  trust  deeds.  On  the  14th  day  of  January, 
1898,  John  W.  Moon  filed  a  petition  in  the  district  court 
of  Webster  county,  making  Isadore  Freymark  the  sole 
party  defendant,  in  which  it  was  alleged  that  on  or  about 
the day  of y  1893,  he  had  executed  and  deliv- 
ered to  one  Wiener  a  certain  deed  whereby  he  conveyed 
the  following  described  real  estate,  to  wit,  lot  8,  in  block 
5,  in  the  city  of  Red  Cloud,  to  one  Charles  W.  Kaley  as 
trustee,  upon  an  agreement  that  said  Ealey  should  accept 
the  trust  and  said  land  be  disposed  of  in  such  manner  as 
might  be  by  him  deemed  best  in  order  to  secure  the  indebt- 
edness of  the  Farmers  &  Merchants  Bank  of  said  coonty 
and  state,  and  thereby  relieve  the  stockholders  of  said 
bairuli''^  coiiipany  from  liability;  that  he  was  at  that  time 
and  still  remains  a  stockholder  in  said  bank.  He  alleged 
further  that  said  Kaley  refused  to  accept  said  trust  and 
ih\\{  the  (lo<(l  above  mentioned  remained  in  the  hands  of 
one  Charles  W^iener  but  that  said  trust  had  never  since 
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that  date  been  enforced ;  that  said  deed  was  in  the  liands 
of  one  Frejmai  k  by  virtue  of  its  deposit  with  said  Wiener ; 
that  the  conditions  of  said  trust  had  failed  of  their  pur- 
poses on  account  of  the  failure  of  the  trustee  named  to 
accept  the  trust  or  any  other  person  agreed  upon  accord- 
ing to  the  terms  of  the  trust;  that  the  deed  became  and 
remains  a  cloud  upon  the  title  to  the  property  described 
therein.  The  prayer  was  for  a  decree  of  court  ordering 
said  deed  to  be  delivered  up  to  the  plaintiff,  or  upon  fail- 
ui*e  to  so  deliver,  that  said  decree  operate  as  a  cancellation 
thereof.  No  summons  was  issued  in  the  case,  but  on  the 
same  day  on  which  the  petition  was  filed,  Freymark  made 
a  voluntary  appearance  and  filed  his  answer,  waiving  serv- 
ice and  return  of  summons,  admitting  the  execution  and 
delivery  of  the  deed  and  that  he  was  in  possession  thereof 
as  charged  in  the  petition ;  alleging  that  he  had  no  knowl- 
€Hlge  of  the  ccmdition  undt^r  which  said  deed  was  made, 
and  denying  every  other  allegation  of  the  petition.  On 
the  same  day  a  decree  was  entered  in  the  case  ordering 
the  defendant  to  deliver  said  deed  to  the  plaintiff,  and  in 
default  of  such  delivery,  that  the  deed  be  canceled,  the 
decree  to  serve  as  an  absolute  cancellation  thereof. 

On  the  15th  day  of  March,  1899,  the  city  of  Red  Cloud 
filed  what  is  called  an  answer  and  cross-complaint  in  the 
above  entitled  action  of  John  W.  Moon  against  Isadore 
Freymark,  in  which  is  set  out  the  circumstances  under 
which  the  trust  deed  in  controversy  was  made,  and  asking 
that  the  city  of  Red  Cloud  be  decrei^d  to  have  a  first  lien 
upon  said  lot  for  something  over  f 5,000,  for  which  it  held 
a  certificate  of  deposit  guaranteed  by  the  directors  of  the 
bank,  and  which  had  been  reduced  to  judgment  on  the 
10th  day  of  January,  1898.  Prior  to  the  filing  of  this 
answer  and  cross-complaint  Moon  had  deceased,  and  the 
Michigan  Trust  (>ompany  had  been  appointed  executor 
of  his  estate.  A  summons  had  been  issued  on  this  cross- 
complaint  and  served  ui)on  the  Michigan  Trust  ('ompany, 
and  on  the  19th  day  of  July,  1899,  the  trust  company  made 
a  special  appearance  for  the  purpose  of  objecting  to  the 
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jurisdiction  of  the  court.  It  will  be  unnecessary  to  notice 
all  the  proceedings  had  in  the  district  court  from  that 
time  up  to  the  entry  of  the  decree  appealed  from  in  this 
action.  It  is  suflRcienf  to  say  that  such  proceedings  were 
had  that  the  city  of  Red  Cloud  finally  presented  a  case 
to  the  diL.rict  court  asking  for  the  cancellation  of  the 
decree  in  the  case  of  Moon  v.  Freymark^  and  praying  for 
the  foreclosure  of  the  trust  deed  made  by  Moon,  and  a 
decree  ordering  lots  7  and  8  sold  for  the  satisfaction  of 
its  judgment  obtained  on  the  10th  day  of  January,  1898, 
on  the  certificate  of  deposit  issued  by  said  bank  to  the  city 
and  guaranteed  by  the  directors. 

In  the  meantime,  and  on  the  20th  day  of  July,  1899, 
Robert  Damerell  had  purchased  from  the  Michigan  Trust 
Company,  as  executor  of  the  estate  of  John  W.  Moon,  the 
lots  in  controversy,  and  he  was  made  a  party  to  the  action, 
it  being  sought  to  make  any  interest  which  he  might  have 
in  the  lots  by  virtue  of  such  purchase  subject  to  the  lien 
claimed  by  the  city  by  virtue  of  the  trust  deed  aforesaid. 
On  the  final  trial  in  the  district  court  a  decree  was  entered 
by  which  it  was  found  that  there  was  due  to  the  city  from 
the  Farmers  &  Merchants  Banking  Company  the  sum  of 
f  6,497.30 ;  that  Moon  in  his  lifetime  had  executed  and  de- 
livered the  trust  deed  mentioned  in  the  cross-complaint 
to  secure  certain  debts  of  the  Farmers  &  Merchants  Bank- 
ing Company  of  which  the  debt  due  the  city  was  one;  that 
said  trust  deed  therebv  became  and  now  is  a  first  lien  on 
lot  8  securing  said  debt. 

The  court  further  found  that  Robert  and  Mary  Damerell 
were  innocent  purchasers  of  lot  7  in  block  5  without  any 
notice  of  the  claim  of  the  city  against  the  same.  A  decree 
of  foreclosure  was  entered  against  lot  8  and  an  order  for 
the  sale  of  said  lot  to  satisfy  the  claim  of  the  city  was 
entered  and  tlie  sheriff  directed  to  bring  the  proceeds  of 
any  sale  into  court  for  distribution  by  the  court  on  the 
confiramtion  of  the  sale.  From  this  decree  the  Michispan 
Trust  Company  and  Robert  and  Mary  Damerell  have  ap- 
pealed to  this  court. 
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It  is  first  insisted  by  the  appellants  that  the  city  was 
guilty  of  laches  in  not  enforcing  its  claim  at  an  earlier 
date.  It  was  formerly  held  that  the  statute  of  limitations 
did  not  apply  in  equity  actions,  and  this  is  the  rule  still 
followed  in  some  jurisdictions,  but  the  general  rule  in 
all  code  states  is  that  the  statute  applies  as  well  to  actions 
in  equity  as  to  those  at  law ;  and  the  converse  of  the  prop- 
osition is  also  true,  that  equitable  relief  will  not  be  refused 
where  the  delay  is  not  sufficient  to  bar  the  corresponding 
legal  remedy.  Coryell  v.  Klehtn,  157  111.,  462 ;  McDermont 
V.  Anaheim  Union  Water  Co,, '12^  Cal.,  112;  Piatt  v.  Plait, 
58  N.  Y.,  646.  We  do  not  think  that  this  objection  can 
be  sustained. 

It  is  further  insisted  that  the  necessary  parties  plaintiff 
and  defendant  were  not  impleaded  in  the  action.  The 
claim  of  the  city  against  the  banking  company  was  first 
evidenced  by  a  certificate  of  deposit  made  payable  to  one 
Cook,  city  treasurer.  It  is  undisputed,  however,  that  the 
city  itself,  in  an  action  brought  against  the  banking  com- 
pany, recovered  judgment  upon  this  certificate.  What- 
ever may  have  been  the  form  of  the  original  indebtedness, 
there  is  no  question  that  now  it  has  been  merged  in  a 
judgment  in  favor  of  the  city.  To  enforce  this  judgment, 
or  any  lien  which  stood  as  security  for  the  debt,  no  other 
party  than  the  city  itself  is  a  necessary  party  plaintiff. 
AVhatever  objection  might  have  been  made  to  the  city  suing 
as  sole  plaintiff  tipon  a  certificate  issued  to  its  treasurer, 
no  objection,  we  think,  can  be  made  against  the  city  as 
sole  plaintiff  pursuing  its  remedies  to  enforce  the  payment 
of  that  judgment  or  to  enforce  a  lien  by  which  the  debt 
was  secured. 

It  is  further  insisted  that  the  trust  deed  in  question,  if 
enforced  at  all,  should  be  enforced  for  the  benefit  of  all 
holders  of  certificates  issued  by  the  bank  and  gimranteed 
by  its  directors  which  are  still  outstanding  and  unpaid. 
This  is  undoubtedly  true,  but  because  all  parties  secured 
by  that  trust  deed  are  equally  entitled  to  its  benefit,  and  to 
the  benefit  of  any  decree  entered  for  its  foreclosure,  does 


732  NEBRASKA.  REPORTS.     [Unofficial. 

Michigan  Trust  Co.  v.  City  of  Red  Cloud. 

not  by  any  means  support  the  proposition  that  all  these 
parties  must  join  as  plaintiffs  in  a  suit  in  which  the  fore- 
closure of  the  security  is  sought.  The  holders  of  these 
certificates  are  in  the  same  position  as  the  different  holders 
of  bonds  secured  by  a  mortgage.  No"  court,  so  far  as  we 
are  able  to  discover,  has  ever  yet  held  that  the  holder  of 
such  bonds  is  precluded  from  seeking  the  benefit  of  his 
security  by  the  foreclosure  of  the  mortgage  for  the  reason 
that  he  may  not  know  the  name  and  residence  of  the  other 
bondholders  and  is  therefore  unable  to  make  them  parties 
to  his  bill. 

In  2  Jones,  Mortgages  [5th  ed.],  section  1385,  it  is  said: 
"A  holder  of  bonds  secured  by  a  mortgage  may  file  a  bill 
to  foreclose  on  behalf  of  himself  and  the  other  bondholders, 
whose  rights  the  court  will  protect,  though  they  be  not 
made  parties  and  do  not  appear.  ♦  ♦  »  This  is  in 
accordance  with  the  equitable  principles  already  stated, 
and  adopted  in  the  several  codes,  that  one  or  more  of  many 
persons  having  a  common  interest,  or  of  persons  so  nume^ 
ous  as  to  render  it  impracticable  to  bring  them  all  before 
the  court,  may  sue  on  behalf  of  the  whole." 

The  petition  upon  which  the  decree  in  this  case  was  en- 
tered recites  that :  "The  plaintiff  herein  brings  this  suit 
on  its  own  behalf  and  on  behalf  of  all  other  beneficiari© 
in  the  trust  deed  hereafter  mentioned  who  choose  to  come 
in  and  contribute  to  the  expenses  of  this  suit."  This,  we 
think,  is  a  suflQlcient  allegation  to  show  that  the  plaintiff 
is  not  suing  for  itself  alone  but  for  all  parties  for  whose 
benefit  the  trust  deed  was  made,  and  it  will  be  the  duty 
of  the  court,  before  a  distribution  of  any  sum  realized 
from  a  sale  of  the  trust  property  is  made,  to  make  such 
proper  order  and  direct  such  proper  notice  as  may  be 
necessary  to  give  all  those  interested  in  the  fund  an  oppo^ 
tunity  to  assert  and  prove  their  claims  and  establish  their 
right  to  participate  in  the  distribution.  A  further  objec- 
tion is  made  that  the  petition  contains  no  allegation  ^'that 
no  proceedings  have  been  had  at  law  for  the  recovery  ol 
the  debts  secured  thereby  or  any  part  thereof,"    While 
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this  is  true,  the  petition  does  in  express  terms  allege  that 
a  judgment  was  recovered  against  the  banking  company 
on  the  10th  day  of  January,  1898,  and  that  execution  has 
been  issued  on  this  judgment  and  returned  unsatisfied. 
Section  851  of  the  Code  provides  that  in  foreclosure  pro- 
ceedings, "if  it  appear  that  any  judgment  has  been  ob- 
tained in  a  suit  at  law  for  the  monev  demanded  by  such 
petition,  or  any  part  thereof,  no  proceeding  shftll  be  bad 
in  such  case  unless,  to  an  execution  against  the  property 
of  the  defendant  in  such  judgment,  the  sheriflf  or  other 
proper  officer  shall  have  returned  that  the  execution  is 
unsatisfied  in  whole  or  in  part,  and  that  the  defendant  has 
no  property  whereof  to  satisfy  such  execution  except  the 
mortgaged  premises." 

The  allegations  of  the  petition  we  think  fully  satisfy  the 
statute.  Moon,  the  maker  of  the  trust  deed,  was  not  di- 
rectly indebted  to  tlie  plaintiff.  There  was  no  evidence 
of  indebtedness  existing  between  the  city  of  Red  Cloud 
and  Moon  upon  which  an  action  at  law  could  be  main- 
tained. The  trust  deed  was  made  to  secure  a  debt  due  from 
a  third  party,  viz. :  The  Farmers  &  Merchants  Banking 
Company.  An  action  at  law  had  been  commenced  upon 
this  debt,  judgment  therein  entered,  and  an  execution  re- 
turned unsatisfied.  There  were  no  further  legal  steps 
which  the  plaintitf  could  pursue  before  seeking  to  appro- 
priate the  mortgaged  property.  The  city  had  exhausted 
its  legal  remedy  for  the  collection  of  the  claim  and  this 
was  fully  shown  by  the  statements  of  the  petition.  It  is 
also  urged  that  the  agreement  enter*ed  into  between  Moon 
and  the  banking  company,  and  deposited  with  the  deed  of 
trust,  had  not  been  complied  with  on  the  part  of  the  city. 
This  objection  leads  to  a  consideration  of  the  contract 
entered  into  between  the  parties.  As  recited  in  the  state- 
ment of  facts,  the  appellants  claim  that  the  creditors  of 
the  bank  agreed  to  an  extension  of  one  year  for  the  pay- 
ment of  their  claims  in  consideration  of  the  issue  to  them 
of  certificates  of  deposit  issued  by  the  bank  and  guaranteed 
bj  the  directors;  while  the  claim  of  the  city^  as  we  under- 
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stand  it,  is  that  tlie  creditors  were  to  be  secured  not  only 
h^  such  guaranteed  certificates  but  by  trust  deeds  executed 
by  iloon  and  the  several  directors.  WTiile  the  testimony 
does  not  leave  this  question  entirely  free  from  doubt,  we 
think  that  the  finding  of  the  court  is  supported  by  the 
evidence.  W.  S.  Garber,  the  cashier  of  the  bank  and  the 
party  who  acted  for  it  in  procuring  an  extension  of  time 
from  its  depositors,  testified  as  follows : 

Q.  What  arrangements,  if  any,  were  made  by  the  Farm- 
ers &  Merchants  Banking  Companj^  after  its  suspension, 
with  its  creditors  for  an  extension  of  time  in  which  to 
pay  them? 

A.  The  directors,  through  me,  solicited  a  year's  exten- 
sion on  claims,  and  individually  secured  them  in  addition 
to  the  bank's  assets  and  stock  for  the  final  liquidation  of 
all  claims. 

Q.  What  notice,  if  any,  was  given  to  the  creditors  by  yon 
of  the  proposition  of  the  stockholders  for  an  extension  of 
time  in  which  to  pay  the  banking  company's  debts? 

A.  I  can  not  recall  at  this  time  whether  anv  formal  no- 
tice  was  given.  My  recollection  is  that  it  was  a  matter  of 
personal  negotiation  with  each  creditor. 

Q.  What  security,  if  any,  was  given  by  the  stockholders 
in  consideration  of  the  extension  of  time  of  payment  on 
the  part  of  the  creditors? 

A.  The  directors  individually  deposited  in  trust,  deeds 
to  certain  real  estate  upon  certain  conditions,  those  trust 
deeds  to  be  made  available  in  event  of  tile  bank's  assets 
proving  insufficient  to  liquidate  the  bank's  indebtedness. 

Q.  State  if  you  know  what  security  John  W.  Moon  gave 
in  consideration  of  the  extension  of  the  time  of  payment 
of  the  banking  company's  indebtedness. 

A.  I  could  not  state  definitely  but  my  recollection  is  he 

deposited  deeds  to  certain  business  blocks  or  block  situated 

in  the  city  of  Red  Cloud. 

♦  ♦♦♦♦♦#•»« 

Q.  State  if  you  know  who  drew  up  this  Moon  deed. 
A.  I  drew  it. 


r 
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Q.  At  the  time  this  deed  was  delivered  to  Mr.  Moon  was 
the  Farmers  &  Merchants  Banking  Company  indebted  to 
the  city  of  Red  Cloud  in  any  amount,  and  if  so  what  was 
the  amount  of  the  indebtedness? 

A.  The  bank  was  indebted  to  the  city  of  Red  Cloud  in 
the  sum  of  f  6,000  deposited  in  the  name  of  Henry  Cook, 
city  treasurer,  on  open  deposit  account. 

Q.  Was  this  indebtedness  of  the  banking  company  to  the 
city  of  Red  Cloud  extended  under  this  agreement  between 
the  stockholders,  the  officers  of  the  banking  company  and 
the  creditors? 

A.  It  was. 

On  cross-examination  he  was  asked  the  following  ques- 
tion: 

Q.  In  making  this  arrangement  which  you  have  testified 
to,  the  various  deeds  were  drawn  by  the  various  stock- 
holders or  directors  of  the  bank  running  to  C.  W.  Kaley, 
trustee,  and  as  a  part  of  the  same  transaction :  The  vari- 
ous documents  attached  as  exhibits  to  the  deposition  of 
Charles  Wiener  (referring  to  the  directions  given  to 
Wiener  as  depositary  of  the  deeds  and  to  Kaley  as  trustee) 
were  drawn  and  accompanied  the  delivery  of  such  deeds 
to  such  proceedings  as  the  conditions  and  limitations  upon 
such  delivery  and  were  made  and  intended  to  be  binding 
upon  such  custodian  and  such  trustee  in  the  performance 
and  execution  of  the  trust  sought  to  be  created  by  such 
documents  and  such  deeds.  Is  that  your  understanding 
of  the  relationship  between  those  exhibits  and  the  deeds 
so  delivered  as  testified  to  by  you? 

A.  No,  that  is  not  my  understanding.  It  is  my  under- 
standing that  the  stockholders  individually  deeded  their 
property  to  the  trustee  without  limitation;  that  by  an 
ajn'eement  between  the  stockholder,  the  custodian,  and 
the  trustee,  we  directed  the  manner  in  which  the  property 
should  be  disi>osed  of  if  any  occasion  arose  for  its  disposal. 

The  conclusion  to  be  drawn  from  this  evidence  is  that 
there  was  an  understanding  between  Garber,  as  cashier 
and  agent  of  the  bank,  and  the  creditors,  that  the  exten- 
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sion  asked  would  be  granted  upon  condition  that  the  c^- 
tificates  of  the  bank  should  be  guaranteed  by  the  directors 
and  further  secured  by  the  trust  deeds  above  named ;  that 
when  the  deeds  were  made  out  and  deposited  with  Wiener, 
the  grantors  in  those  deeds  agreed  among  themselves  that 
the  trust  property  should  be  sold  in  the  following  ofder: 
1st.  The  property  of  the  bank.  2d.  The  property  of  the 
resident  directors.  3d.  The  property  conveyed  by  Moon. 
As  between  Moon  and  the  other  parties  Moon  had  a  right 
to  have  their  property  first  exhausted  before  resorting  to 
his;  but  as  against  the  claim  of  the  creditors,  Moon  and 
the  bank  ofBcers  could  make  no  agreement  which  could 
aflfect  the  right  of  any  creditor  to  resort  to  any  of  the  tnwt 
property  which  he  might  seek  to  appropriate  for  the  pay- 
ment of  his  claim.  Where  two  parties  become  surety  for 
the  payment  of  a  debt  owing  by  another,  they  can,  as  be- 
tween themselves,  agree  that  the  property  of  one  shall  be 
primarily  liable,  but  in  the  absence  of  an  agreement  by 
the  creditor  to  recognize  such  agreement  and  to  be  gov- 
erned  by  it,  if  he  has  to  resort  to  the  security,  he  has  a 
right  to  proceed  against  either  of  the  sureties,  both  being 
primarily  liable  so  far  as  he  is  concerned. 

It  is  also  insisted  that  Moon  has  performed  the  condi- 
tion upon  which  the  property  described  in  the  trust  deed 
was  to  be  reconveyed  to  him.  The  evidence  discloses  that 
Moon  in  his  lifetime,  and  his  executors  thereafter,  took 
up  about  f  11,000  of  the  indebtedness  of  the  bank,  and  this, 
it  is  insisted,  is  a  greater  amount  than  his  property  stood 
pledged  to  secure  and  should  oi>erate  as  a  release  from 
any  claim  asserted  against  it  by  the  bank  creditors.  There 
are  two  answers  to  this  proposition.  The  trust  deed  con- 
tains the  following  condition :  "And  the  grantee  hereof  is 
directed,  authorized,  and,  by  the  reception  of  this  instm- 
ment,  agrees  to  reconvey  to  the  grantor  hereof,  his  heirs 
or  assigns,  all  the  following  described  land  upon  the  pay- 
ment or  deposit  by  said  grantor  to  or  with  said  trustee  of 
the  sum  of  ^10,000,  or  so  much  thereof  as  may  be  necessary 
to  pay  his  pro  rata  share  of  the  amount  due  on  said  ee^ 
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tificates  of  deposit."  The  certificates  of  deposit  referred 
to  are  the  guaranteed  certificates  as  appears  from  the  first 
condition  recited  in  the  deed,  whic'.  is  as  follows :  "To  sell 
and  convey  not  exceeding  f  10,000  worth  as  shall  be  neces- 
sary to  pay  any  amount  that  may  be  due  upon  such  guar- 
anteed certificates,  and  upon  the  payment  of  such  certifi- 
cates to  reconvey  to  the  grantor  hereof,  his  heirs  and 
assigns,  the  land  remaining  unsold  after  the  payment  of 
such  certificates." 

No  one  will  question  the  right  of  Moon,  his  heirs  or  ex- 
ecutors, to  have  the  property  reconveyed  either  upon  the 
payment  of  f  10,000  or  the  deposit  with  the  trustee  of 
f  10,000  in  value  of  the  guaranteed  certificates.  The  evi- 
dence clearly  shows  that  but  a  small  portion  of  the  $11,000 
of  the  indebtedness  of  the  bank  taken  up  by  Moon  and 
his  executors  was  represented  by  such  guaranteed  certifi- 
cates. In  one  instance  a  judgment  against  the  bank  in  favor 
of  Bedford,  amounting  to  about  $6,000,  was  purchased 
by  Moon.  The  debt  upon  which  this  judgment  was  entered 
was  not  wholly  represented  by  guaranteed  certificates  but 
was  principally  upon  an'  open  account,  and  some  suspicion 
might  be  cast  upon  the  validity  of  the  judgment  from  the 
fact  that  Bedford  saw  fit  to  assign  it  for  a  consideration 
of  f  1,000  evidenced  by  two  notes  which  were  to  become 
due  and  payable  only  in  case  said  judgment  should  be  set 
aside. 

A  further  reason  arises  from  the  fact  that  it  is  not  pre- 
tended that  Moon  has  paid  and  extinguished  any  amount 
due  from  the  bank  to  its  creditors.  In  his  answer  it  is 
alleged :  **That  said  John  W.  ilooti  in  his  lifetime,  and  this 
defendant  thereafter,  have  paid  upwards  of  $11,000  worth 
of  debts  of  said  banking  company  so  existing  at  the  time 
of  said  alleged  trust  agreement,  taking  assignments  thereof 
in  the  names  of  vaiiious  parties,  and  especially  in  the  name 
of  the  widow  of  said  John  ^V*.  Moon,  deceased,  for  the  pur- 
pose of  keeping  such  claims  alive  for  the  final  adjustment 
of  the  equities  as  among  the  shareholders  of  said  banking 
company,  and  thereby  said  John  W.  Moon  and  his  estate 
51 
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have  contributed  more  than  his  portion  as  a  shareholder 
of  said  banking  company  toward  the  payment  of  its  lia- 
bilities." 

This  plea  does  not  claim  or  pretend  that  the  $11,000 
is  not  still  an  indebtedness  due  from  the  bank.  In  the 
words  of  the  plea  it  Avas  "kept  alive"  and  is  still  an  indebt- 
edness due  from  the  banking  company,  the  change  in  the 
ownership  of  the  claims  not  in  anj^  manner  working  an 
extinguishment  of  the  debt. 

On  the  part  of  the  Damerells  it  is  claimed  that  they  are 
innocent  purchasers  of  the  property  without  any  notice 
or  knowledge  of  the  existence  of  the  trust  deed  and  that 
their  claim  of  title  shoulc^  be  quieted  and  confirmed.  It 
will  be  noticed  that  while  the  trust  deed  conveys  two  lots, 
7  and  8  in  block  5,  Moon's  petition  filed  in  the  district  court 
to  have  this  deed  canceled,  described  it  as  conveying  only 
lot  8.  It  is  doubtful  whether  any  officer  of  the  city,  except 
Wiener,  with  whom  the  trust  deeds  were  dej)osited,  had 
any  knowledge  of  the  description  or  amount  of  the  prop- 
erty conveyed  thereby,  and  it  is  evident  that  the  attorneys 
for  the  city  on  filing  their  first  pleadings  attacking  the 
decree  in  Moon  v.  Freymarky  had  no  knowledge  that  lot  7 
was  ipcluded  in  the  Moon  deed.  It  was  not  until  the 
22d  day  of  December,  1900,  that  any  pleadings  on  behalf 
of  the  city  asserted  any  claim  against  lot  7,  and  prior  to 
that  time  and  on  the  20th  day  of  July,  1898,  Damerell  had 
purchased  and  paid  for  these  lots.  There  is  evidence  in 
the  record  from  which  the  court  might  have  found  that 
Damerell  had  knowledge  of  the  claim  of  the  city  made 
against  these  lots  prior  to  his  payment  of  the  purchaise 
price,  but  we  think  that  the  evidence  is  entirely  satis- 
factory that  he  lidd  knowledge  of  the  claim  asserted  by  the 
city  against  lot  8  prior  to  his  purchase  and  payment  of 
the  consideration,  and  that  the  findings  of  the  district 
court  in  that  regard  are  ampfy  sustained. 

The  foregoing,  we  think,  disposes  of  all  material  matters 
presented  for  our  consideration,  and  from  as  careful  an 
examination  as  we  could  give  a  record  confusing  to  a  de- 
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gree  beyond  description  because  of  the  numerous  motions, 
amended  pleadings,  and  exceptions  and  objections  made 
in  the  shape  of  formal  pleadings  filed  in  the  case,  we  are 
satisfied  that  the  district  court  entered  the  proper  decree 
and  that  the  judgment  appealed  from  should  be  affirmed, 
and  so. recommend. 

Ames  and  Albebt^  CC,  concur. 

'Affirmed. 

Note. — ^A  rehearing  in  the  above  case  was  granted  and  an  opinion  on 
rehearing,  by  Albert,  C,  Sullivan,  C.  J.,  concurring  specially,  filed 
Jnly  8,  1903.    This  opinion  vacated  the  judgment  reported  supra,  and 

reversed  the  judgment  of  the  lower  court.    It  is  reported  in Neb., 

,  96  N.  W.  Rep.,  140.    February  4,  1904,  an  opinion  was  filed,  by 

Sedgwick,  J.,  denying  a  second  rehearing.  This  opinion  is  reported  in 
98  N.  W.  Rep.,  413.— Rkpobteb. 


Qeorge  Burke,  appellee,  v.  John  S.  Tewksbury  et  al.^ 

appellants. 

Filed  Dbcembbb  3, 1902.    No.  12,294. 

Commissioner's  opinion.    Department  No.  8. 

L  Judgment:  Cestui  Qttb  Trust,  Against:  Cbeditok's  Suit  Agaiitst 
Trust  Estate:  Insolvency.  In  an  action  to  subject  real  estate, 
the  title  to  which  is  held  in  trust,  to  the  payment  of  a  judgment 
against  the  cestui  que  trust,  it  is  immaterial  whether  the  cestui 
que  trust  was  insolvent,  or  indebted  to  the  judgment  creditor, 
when  the  trust  was  created. 

2.  Creditor's  Suit:  Trust  Estate,  Against:  ESvidence  Sufficient. 
Evidence  examined,  and  held  sufficient  to  sustain  the  decree  of 
the  district  court. 

Appeal  from  the  district  court  for  Douglas  county 
Tried  below  before  Fawcett,  J.    Affirmed. 

Hamilton  d  Maxwell,  for  appellants. 

A.  H.  Murdoch,  contra. 
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Albert,  C. 

This  is  an  action  in  tlie  nature  of  a  creditors'  bill, 
brought  by  George  Burke  against  John  S.  Tewksbury  and 
Alvira  O.  Tewksbury,  husband  and  wife,  to  subject  certain 
property,  the  title  of  which  stood  in  the  name  of  Alvira  C. 
Tewksbury,  to  the  satisfaction  of  a  judgment  against  her 
co-defendant.  The  district  court  granted  the  relief  pray^ 
and  the  defendants  bring  the  case  here  on  appeal. 

The  first  contention  of  the  appellants  is,  that  the  peti- 
tion fails  to  state  a  cause  of  action  for  the  reason  that  it 
contains  no  allegation  to  the  effect  that  at  the  time  the 
title  of  the  property  was  taken  in  the  name  of  Alvira  C. 
Tewksbury,  her  co-defendant  was  insolvent,  nor  that  he 
was  in  any  manner  indebted  to  the  appellee  at  that  time. 
This  is  not  an  action  to  set  aside  a  fraudulent  convevajice 
but  to  subject  certain  property,  of  which  it  is  alleged  one 
of  the  defendants  stands  seized,  to  the  use  of  the  other  to 
the  satisfaction  of  a  judgment  against  the  latter.  The 
gist  of  the  action  is  whether  the  title  is  held  in  trust  for 
the  benefit  of  the  judgment  debtor.  If  it  is  he  is  the  real 
owner  and  the  property  is  liable  for  the  satisfaction  of  his 
debts,  whether  he  was  insolvent  or  indebted  to  the  judg- 
ment creditor  when  the  trust  was  created  or  not  Taney 
V.  O'Connell,  27  Pac.  Rep.  [Colo.],  888.  It  is  urged,  how- 
ever, that  the  allegation  that  Mrs.  Tewksbury  holds  the 
title  in  trust  for  her  husband  is  a  mere  conclusion  and  not 
sufficient  to  overcome  the  presumption  that  the  conveyance 
to  her  was  in  the  nature  of  a  gift  or  advancement  from 
her  husband.  The  allegations,  as  to  the  trust  character 
of  the  property,  are  not  confined  to  such  conclusion.  On 
the  contrary,  it  is  specifically  alleged  that  the  considera- 
tion was  paid  Exclusively  by  the  husband  and  the  title 
taken  in  the  name  of  his  wife  for  the  purpose  of  concealing 
the  same  from  the  creditors  of  the  husband  and  hindering 
and  defrauding  such  creditors.  These  allegations,  taken 
in  connection  with  the  conclusion  referred  to  based 
thereon,  in  our  opinion,  are  sufficient  to  rebut  the  presump- 
tion of  a  gift  to  the  wife. 
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It  is  next  urged  that  the  evidence  is  insufficient  to 
sustain  the  decree.  In  this  behalf  it  is  claimed  that  the 
evidence  not  only  fails  to  establish  the  controverted  allega- 
tions of  the  petition,  but  that  it  does  establish  the  home- 
stead character  of  the  property.  In  cases  of  this  kind, 
to  set  out  the  evidence  bearing  on  such  issues  would 
amount  to  a  reproduction  of  the  bill  of  exceptions  which, 
in  this  case,  covers  some  80  pages.  It  must  suffice  to  say 
that  we  have  examined  the  evidence  from  beginning  to 
end,  and  find  it  abundantly  sufficient  to  sustain  the  decree 
of  the  district  court. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

Ames  and  Duffie,  CO.,  concur. 

Affirmed. 


William  E.  Palmer  v.  Fidelity  Mutual  Fire  Insurance 

Company. 

Filed  Decembeb  3,  1902.    No.  12,343. 

Commissioner's  opinion.    Department  No.  3. 

Trial:  Directing  Verdict:  Evidence:  Insufficient.  Wlien  the  plain- 
tiff has  rested  his  case  without  sufficient  evidence  to  sustain  a 
verdict  in  his  favor,  the  court  should  instruct  the  jury  to  return 
a,  verdict  for  the  defendant. 

Error  from  the  district  court  for  Frontier  county. 
Tried  below  before  Norris,  J.    Affirmed, 

8.  A.  Searle^  for  plaintiff  in  error. 
Baldrige  &  De  Bord,  contra^ 

Ames,  O. 

On  the  26th  day  of  April,  1899,  the  plaintiff  in  error, 
Palmer,  was  the  owner  of  a  certain  store  building  situated 
in  Curtis,  Nebraska.   On  that  day  he  made  a  written  applica- 
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tion  to  the  defendant  in  error,  a  mutual  fire  insurance  com- 
pany incorporated  in  this  state,  for  a  policy  of  fire  insur- 
ance upon  that  building.  By  the  usual  terms  of  contracts  in 
such  cases  the  maximum  amount  of  premium  payable  by 
the  insured  was  (22.50,  and  one-half  thereof,  or  |11.25,  to 
be  paid  in  cash  on  the  delivery  of  the  policy,  and  the  re- 
mainder in  assessments  as  they  should  be  demanded  from 
time  to  time  in  accordance  with  the  rules  governing  the 
company  in  the  transaction  of  its  business.  In  this  case, 
as  was  recited  in  the  application,  the  insured  paid,  of 
this  to-be-advanced  sum,  (5.75  in  cash  and  agreed  to  pay 
the  remaining  f5.50  within  thirty  days.  The  application 
and  the  sum  paid  were  immediately  forwarded  to  the 
home  office  of  the  company  by  one  of  its  agents  and  on 
the  29th  day  of  April,  a  policy  of  insurance  pursuant 
thereto  was  delivered  to  Palmer  together  with  a  memo- 
randum subscribed  by  the  company  and  saying: 

"In  accordance  with  the  terms  of  your  contract  the 
cash  payment  of  50  per  cent,  of  the  premium  must  be 
made  as  specified  below,  and  if  such  payment  is  not  made 
by  that  date  the  policy  will  become  suspended  and  so 
remain  until  paid;  ♦  ♦  ♦  cash  payment  $11.25  will 
be  due  in  thirty  days  less  amount  paid  f5.75,  balance 
due  15.50." 

The  policy  also  contained  a  stipulation  that  "this  com- 
pany shall  not  be  liable  for  any  loss  or  damage  under 
this  policy  if  the  cash  payment  shall  be  due  and  not 
paid,  nor  for  any  loss  or  damage  occurring  at  any  time 
when  any  assessment  or  part  thereof  shall  be  due  and 
unpaid."  The  remaining  $5.50  was  never  paid  and  the 
building  was  destroyed  by  fire  May  30,  1899.  This  action 
was  brought  upon  the  policy  of  insurance,  and  the  court, 
upon  the  disclosure  in  evidence  of  the  foregoing  facts, 
instructed  the  jury  to  return  a  verdict  for  the  defendant. 
The  plaintiff  brings  the  case  here  by  petition  in  error, 
which  he  supports  by  the  single  contention  that  the  un- 
paid $5.50  was  not  a  cash  jwiyment  or  to  be  treated  or 
regarded  as  such,  but  a  deferred  payment,  and  that  the 
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policy  contains  no  forfeiture  clause  for  delinquency  in 
making  a  deferred  payment,  and  that  the  contract  was 
therefore  in  force  at  the  time  of  the  loss.  We  look  upon 
this  criticism  as  being  purely  verbal.  The  contract  con- 
templated two  kinds  of  payments  only:  one  of  a  stipu- 
lated sum  and  the  other  of  assessments.  The  stiptilated 
sum  is  called  in  the  policy  a  cash  payment.  Instead  of 
demanding  the  whole  of  it  upon  the  delivery  of  the  policy, 
the  company  forebore  so  doing,  as  to  a  part  of  it,  for  the 
term  of  thirty  days,  expressly  notifying  the  insured  that 
the  forfeiture  clause  of  the  contract  would  become  effect- 
ive if  payment  should  not  be  made  on  or  before  that 
date.  But  this  action  did  not  convert  the  stipulated  cash 
premium  into  a  deferred  premium,  and  the  plaintiff  ac- 
cepted his  policy  with  full  knowledge  of  all  its  terms  and 
conditions.  All  that  the  transaction  amounted  to  was 
that  the  company  waived,  for  a  definite  period,  the  pay- 
ment of  a  specified  portion  of  the  cash  premium,  but 
neither  expressly  nor  by  implication  did  it  waive  any- 
thing else  or  incoporate  any  new  covenant  into  its  con- 
tract. We  think  the  instruction  given  by  the  trial  court 
was  not  erroneous,  and  it  is  recommended  that  the  judg- 
ment be  affirmed. 

DwFiE  and  Albert^  CO.,  concur. 

Affirmed. 


Nels  Mathieson  v.  Omaha  Street  Railway  Company. 

Filed  Decembeb  3.  1902.    No.  12,359. 

Commissioner's  opinioil.    Department  No.  3. 

1.  Witnesses:  Expebt:  Evidence:  Rapidity  of  Motion.  A  witness 
need  not  be  an  expert  in  order  to  be  permitted  to  give  his  opinion 
of  the  rapidity  of  motion  of  familiar  objects  like  railway  trainn 
atid  street  cars,  but  he  must  be  shown  to  have  had,  and  to  have 
availed  himself  of,  an  opportunity  for  observation  in  the  case  in 
band. 
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2.  Evidence:     Ordinance  Regulating  Speed  of  Electbto  Cabs:   Ua 
tesialitt:   Pebsonal  lN«rTJiaEs.   An  ordinance  regulating  the  speed 
of  electric  street  cars  is  immaterial  in  a  case  in  which  it  is  not 
shown  at  what  rate  of  speed  a  car,  alleged  to  have  caused  an  In- 
Jury,  was,  in  fact,  at  the  time  moving. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Baxter^  J.    Affirmed. 

Weaver  &  Oilier  and  Fra/nJc  T.  Ransoniy  for  plaintiff  in 
error. 

John  L.  Webster,  contra. 

Ames,  O. 

The  defendant  in  error  is  a  street  railway  companr 
operating  a  line  of  electric  street  railroad  traversiDg 
Leavenworth  street  in  the  city  of  Omaha,  At  about  11 
o'clock  of  a  certain  night  the  plaintiff,  who  was  traveling 
along  Twentieth  street,  which  intersects  Leavenworth 
street  at  right  angles,  approached  the  defendant's  tracks 
with  a  team  of  horses  hitched  to  a  wagon  in  which  he 
was  riding.  When  the  forefeet  of  the  horses  were  at 
or  on  the  outer  rail  of  the  track,  the  plaintiff  discovered 
the  headlight  of  an  approaching  car.  He  immediately 
whipped  up  his  horses  and  drove  them  across  the  track, 
but  the  advancing  car  caught  the  hind  wheels  of  his  wagon, 
causing  injuries  on  account  of  which  this  action  was 
brought.  If  the  defendant  was  negligent  it  was  because 
of  its  conduct  in  one  or  the  other  of  two  particulars,  or 
by  reason  of  concurring  misconduct  in  both  respects: 
First,  because  of  failure  of  the  motorman,  in  view  of  a 
threatened  collision,  to  stop  the  car  in  due  time  before  it 
.  came  in  contact  with  the  wagon.  There  is  no  evidence 
in  the  record,  or  at  least  counsel  have  called  our  attention 
to  none,  indicative  of  such  a  failure  or  indeed  tending 
to  prove  that  the  defendant's  servants  knew  of  the  pres- 
(*noe  of  the  team  and  wagon  until  the  collision  took  place 
Second,  because  the  defendant  was  at  the  time  operating 
its  car  at  an  excessive  and  negligent  rate  of  speed.    Upon 
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this  point  there  is  also  an  absence  of  substantial  evidence. 
The  plaintiff  testified,  as  already  noted,  that  he  did  not 
observe  the  approaching  car  until  his  team  was  already 
upon  the  outer  rail  of  the  track,  and  that  he  then  became 
much  excited  because  of  the  threatening  circumstances 
and  attempted  to  drive  his  team  over  the  tracks;  that  in 
order  to  accomplish  this  object  it  was  necessary  to  ad- 
vance a  distance  of  only  twenty-one  feet,  and  that  he 
urged  his  horses  to  a  speed  of  five  or  six  miles  an  hour, 
and  that  before  he  could  clear  the  way,  and,  as  it  seems 
to  him,  within  two  seconds  after  he  first  saw  the  head- 
light, the  collision  took  place.  He  estimates,  or  attempts 
to  do  so,  that  the  car,  when  he  first  saw  it,  was  about 
two  hundred  or  two  hundred  and  fifty  feet  from  the 
crossing,  but  he  did  not  compare  its  position,  at  the  time, 
with  neighboring  buildings  or  with  any  other  fixed  land- 
mark, and  evidently  had,  in  the  excitement  of  the  mo- 
ment, no  opportunity  for  so  doing.  He  seems  to  have 
Been  nothing  but  the  headlight,  which,  as  it  was  moving 
towards  him  in  a  nearly  direct  line,  afforded  him  no 
means  of  measuring  a  distance  which,  because  of  the 
suddeness  of  the  impact  with  his  wagon,  was  presumably 
much  less  than  he  conjectured.  It  is  at  least  quite  as  rea- 
sonable to  suppose  that  the  almost  immediate  collision 
was  due  to  a  short  interval  between  the  two  vehicles,  as 
that  it  was  due  to  the  rapid  motion  of  the  car.  Plainly 
either  supposition  is  a  mere  guess  not  rising  to  the  dig- 
nity of  evidence.  In  this  state  of  the  record  the  plaintiff 
offered  to  prove  by  his  own  testimony  what  was  the  rate 
of  8i>eed  at  which  the  car  was  running.  The  court  ex- 
cluded the  evidence,  we  think  rightfully,  upon  the  ground 
that  the  competency  of  the  witness  had  not  been  shown. 
It  is  conceded  that  a  witness  need  not  be  an  expert  in 
order  to  be  permitted  to  give  his  opinion  of  the  rapidity 
of  motion  of  familiar  objects  like  railway  trains  and 
street  cars,  but  he  must  be  shown  to  have  had,  and  to 
have  availed  himself  of,  an  opportunity  for  observation 
in  the  case  in  hand.    This  the  plaintiff  not  only  did  not 
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do,  but  his  own  account  of  the  transaction  pretty  clearly 
established  the  contrary.  There  was  no  other  evidence 
offered  or  introduced  upon  the  point.  An  ordinance  of 
the  city  of  Omaha  regulating  the  rate  of  speed  of  the 
defendant's'^  cars  at  the  place  in  question  was  offered  and 
excluded,  but  of  course,  in  the  absence  of  evidence  that 
the  speed  employed  was  greater  than  that  prescribed, 
the  regulation  was  immaterial.  The  plaintiff  also  testi- 
fied what  in  his  opinion  was  the  length  of  time  consumed 
by  his  team  and  wagon  in  crossing  the  track,  in  order 
that  by  comparing  the  distances  it  might  be  ascertained 
how  rapidly  the  car  was  moving  if  it  was  200  or  250 
feet  away  when  the  plaintiff's  attempt  at  crossing  was 
begun;  but,  as  we  have  noted,  one  of  the  essential  ele- 
ments of  this  problem,  to  wit,  the  distance  of  the  car 
from  the  crossing,  is  not  proved,  and  hence  there  is  an 
absence  of  an  indispensable  datum  for  the  making  of  such 
a  calculation. 

At  the  close  of  the  trial  the  court  instructed  the  jury 
to  return  a  verdict  for  the  defendant  and  rendered  a  judg- 
ment accordingly.  There  was  clearly  an  insufficiency  | 
of  evidence  of  negligence  on  the  part  of  the  defendant, 
and  we  are,  therefore,  not 'called  upon  to  decide  whether 
or  not  there  was  evidence  of  negligence  by  the  plaintiff 
also. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiE  and  Albert,  CC,  concur. 

Affibmbd. 

Opinion  on  rehearing  follows. 
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Nels  Mathieson  v.  Omaha  Street  Railway  Company. 

Filed  Octobeb  21,  1903.    No.  12,359. 
Commissioner's  opinion.    Department  No.  1. 

1.  Kesrligr^i^ce-     Street   Railways:     Individuals:     Degree   of    Cabb. 

Electric  street  railway  companies  and  ordinary  travelers  upon  the 
thoroughfares  of  a  city,  are  obligated  to  observe  equal  degrees  of 
care  to  avoid  accidents.  Neither  have  a  right  of  way  superior 
to  that  of  the  others.  Omaha  Street  Railway  Oo.  v,  Cameron, 
43  Neb.,  297,  followed. 

2.  Negligence:     Primary    and    Contributory:      Questions    op    Fact. 

Issues,  both  of  primary  and  of  contributory  negligence,  are  ordi- 
narily questions  of  fact  for  a  Jury. 

3.  Negligence:    Evidence:    Ordinance  Requlatino  Speed  of  Electric 

Cars:  Personal  Injuries.  When  in  an  action  against  a  street 
railway  company  for  damages  resulting  from  a  collision  with  a 
private  vehicle,  the  rate  of  speed  of  a  railway  car  is  material  to 
the  controversy,  and  there  is  evidence  from  which  it  may  be  ascer- 
tained, a  city  ordinance  regulating  such  speed  is  competent  evi- 
dence as  bearing  upon  the  question  of  negligence. 

4.  Witnesses:     Evidence:     Rapidity,  of  Motion:    Non-Expert:     Com- 

petency, a  non-expert  who  can  testify  to  the  rate  of  speed  of 
a  street  railway  car,  only  as  the  result  of  a  mathematical  calcula- 
tion made  after  the  evemt,  is  not  a  competent  witness  on  the 
subject. 

Eehbaring  of  case  reported  ante^  page  743. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Baxter^  J.    Judgment  below  reversed. 

Weaver  &  Oilier  and  Frank  T.  Ransom,  for  plaintiflf  in 
error. 

John  L.  Webster,  contra. 

Ambs,  C. 

This  is  a  rehearing  from  a  decision  in  the  same  case  at  a 
former  term  of  the  court,  reported  ante,  page  743,  and  in 
92  N.  W.  Rep.,  639.  The  argument,  which  was  far  more 
thorough  and  exhaustive  than  that  at  the  former  hearing. 
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has  convinced  us  that  the  previous  decision  is  erroneous. 
It  is  unnecessary  to  repesit  the  recitation  of  facts  contained 
in  the  former  opinion,  but  it  should  be  supplemented  by 
reference  to  an  important  circumstance  which  we  over 
looked,  or  to  which  we  did  not  give  due  weight,  at  the 
time  of  its  preparation.  At  the  point  where  the  plaintiff 
attempted  to  cross  the  railway  there  was,  upon  the  side 
of  the  street  from  which  the  car  was  approaching,  a  church 
building  occupying  a  city  lot.  To  the  longer  side  of  tils 
lot  the  street  occupied  by  the  railway  tracks  is  adjacent, 
and  immediately  beyond  the  lot  there  is  an  alley.  Still 
further  away,  and  from  a  hundred  and  fifty  to  t^'o  hun- 
dred feet  from  the  scene  of  the  accident,  is  a  building 
called  "the  flats."  The  plaintiff  testified  that  when  he 
first  saw  the  approaching  car  it  was  opposite  or  alongside 
this  latter  mentioned  building,  but  admitted  that  he  did 
not  see  the  structure.  It  is  possible,  however,  that  he  was 
able  to  judge  of  the  relative  positions  of  the  building  and 
of  the  car  because  of  his  knowledge  of  the  existence  of  the 
former  and  of  its  position  relative  to  other  objects  in  their 
neighborhood  and  between  it  and  himself,  and  we  have 
concurred  in  the  opinion  that  whether  he  was  so  or  not 
is  a  question  of  fact  affecting  the  weight  and  credibility 
of  his  testimony,  which  is  within  the  province  of  the  jury 
to  decide.  Obviously  the  jwsition  of  the  car,  if  it  can  be 
ascertained,  at  or  immediately  before  the  time  when  the 
plaintiff  reached  the  crossing,  has  an  important  bearing 
upon  the  issues  both  of  primary  and  of' contributory  negli- 
gence, which  are,  also,  ordinarily  questions  of  fact  for  the 
jury. 

It  is  evident,  from  the  circumstances  of  the  accident  as 
detailed  by  the  plaintiff  himself,  that  he  formed  no  judg- 
ment at  the  time  and  made  no  •bservation  enabling  him 
so  to  do  concerning  the  speed  of  the  car,  but  he  was-asked 
as  a  T^dtness  whether  he  could  now  tell  the  rate  of  its  mo- 
tion. Objection  was  made  and  sustained  to  his  competency 
to  testify  upon  this  point  It  is  plain  that  he  could,  at 
the  time  of  the  trial,  have  had  no  opinion  on  this  matter  ex- 
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cept  such  as  was  drawn  by  inference  or  calculation  from 
a  knowledge  of  the  relative  positions  of  the  two  vehicles 
and  the  speed  at  which  his  own  was  moving.  This  is  an 
inference  neither  calling  for  the  opinion  of  an  expert  nor 
one  which  the  plaintiff  had  greater  opportunities  for  cor- 
rectly making  than  had  the  jury,  and  as  it  was  a  subject 
peculiarly  within  their  province,  we  are  of  opinion  that 
the  objection  was  properly  sustained. 

Consistently  with  the  conclusion  at  which  we  have  now 
arrived,  viz.,  that  the  testimony  of  the  plaintiff  furnished 
data  from  which  the  jury  might  have  ascertained,  by  calcu- 
lation, the  speed  of  the  car,  the  reason  given  in  the  former 
opinion  for  upholding  the  ruling  of  the  district  court  ex- 
cluding the  city  ordinance  from  evidence  no  longer  applies. 
The  admissibility  of  the  ordinance,  under  such  circum- 
stances, is  conclusively  established  by  the  decision  of  this 
court  in  Omaha  Street  Railway  Co.  v.  Duvall,  40  Neb.,  29. 

With  respect  to  another  matter  much  discussed  in  the 
argument,  we  think  this  court  has  already  impliedly,  if 
not  expressly,  adopted  the  principle,  which  seems  to  us 
to  be  just  and  reasonable,  that  an  electric  street  railway 
company  and  an  ordinary  traveler  upon  the  thoroughfares 
of  a  city  are  obligated  to  observe  equal  degrees  of  care  to 
avoid  accidents.  Omaha  Street  Railway  Co.  v.  Cameron, 
43  Neb.,  297.  Neither  has  a  right  of  way  superior  to  that 
of  the  oth^r. 

For  the  foregoing  reasons  it  is  recommended  that  the 
former  decision  of  this  court  be  vacated  and  set  aside  and 
that  the  judgment  of  the  district  court  be  reversed  and  a 
new  trial  granted. 

Hastings  and  Oldham,  GC,  concur. 

JUDOMBNT  BILOW  RSVBBSBD. 
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Charles  F.  Iddinos,  appellant,  v.  Citizens^  State  Bank 
OP  Council  Bluffs^  Iowa^  appellee,  et  al. 

Filed  Decembeb  3,  1902.  *  No.  12,373. 

Commissioner's  opinion.    Department  No.  2. 

Judgment:  Tort-Feasor,  Against:  Settlement  With  Thibd  Pemok. 
a  judgment  against  a  tort-feasor  is  not  satisfied  by  a  settlement 
with  a  third  person,  in  no  way  a  Joint  wrong-doer  with  the  Judg- 
ment debtor,  and  not  shown  to  have  been  liable. 

Appeal  from   the  district  court  for  Lincoln  county. 
Tried  below  before  Grimes,  J.    Afjirmed. 

Wilcox  &  Halligan,  for  appellant 

Harl  &  McCabe  and  T.  C.  Porttcrson,  contra. 

Pound,  C. 

The  Brown  Bros.  Grain  Company  was  indebted  to  the 
defendant,  the  Citizens'  State  Bank,  and  by  way  of  col- 
lateral security  deposited  from  time  to  time  bills  of  lading 
of  cars  of  grain  shipped  to  them.  Certain  cars,  covered 
by  bills  of  lading  held  by  the  bank,  were  seized  by  the 
plaintiflf  under  a  "special  writ  of  attachment,"  a  proceed- 
ing under  the  Iowa  practice  somewhat  like  an  action  in 
replevin,  and  the  grain  so  taken  was  di8ix>sed  of  and  the 
proceeds  were  converted  to  plaintiff's  own  use.  After- 
wards the  bank  recovered  a  judgment  of  over  $1,000 
against  the  plaintiff  for  the  value  of  this  grain.  It  ap- 
peared that  the  railway  company  had  been  in  the  habit 
of  turning  over  the  cars  to  the  grain  company  without 
the  bills  of  lading,  and  that  a  number  of  cars  called  for 
by  the  instruments  held  by  the  bank  were  missing  when 
the  grain  company  became  insolvent.  Accordingly  the 
bank  brought  suit  against  the  railway  company  for  the 
value  of  the  grain  improperly  delivered  to  the  Brown 
Bros.  Grain  Company  and  for  certain  overcharges.    In 


Vol.  3]  i^EPTEMBER  TERM,  1902.  t5J 

Iddlngs  V.  Citizens'  State  Bank. 

this  suit  in  some  way  the  cars  converted  by  Iddings  and 
recovered  for  in  the  judgment  against  him  were  included. 
A  settlement  was  entered  into  between  the  bank  and  the 
receivers  of  the  railway  company,  in  which  some  |80  were 
paid  to  the  bank  in  discharge  of  its  claim  as  to  the  grain 
converted  by  Iddings.  Thereupon  the  latter  brought  this 
suit  to  enjoin  collection  of  the  judgment  against  him  on 
the  ground  that  the  claim  had  been  satisfied.  The  lower 
court  ordered  the  |80  paid  by  the  railway  company  ap- 
plied upon  the  judgment  and  dismissed  the  suit 

We  need  not  examine  the  several  questions  as  to  the 
findings  of  the  trial  court  urged  by  counsel  for  the  reason 
that  we  are  satisfied  there  is  no  merit  in  the  plaintiff's 
case.  It  is  evident  that  the  cars  seized  by  Iddings  were 
included  in  the  proceedings  against  the  railway  company 
by  mistake  and  oversight,  and  there  is  a  confiict  in  the 
evidence  as  to  whether  these  items  were  included  in  the 
final  settlement.  But  if  we  assume  that  they  were  and  that 
the  bank  knowingly  and  intentionally  took  J80  from  the 
railway  company  by  reason  of  a  supposed  claim  as  to 
these  cars,  it  would  not  have  the  effect  of  satisfying  the 
judgment  for  over  fl,000  against  Iddings.  Iddings  and 
the  railway  company  were  not  joint  wrong-doers  in  any 
sense.  The  railway  company  was  an  entire  stranger 
to  the  transaction  by  virtue  of  which  Iddings  became 
liable,  nor  was  it  liable  to  the  bank  for  any  sum  as  to 
the  cars  seized  and  disposed  of  in  the  special  attachment 
proceedings.  It  is  well  settled  that  a  cause  of  action 
against  a  tort-feasor  is  not  satisfied  by  a  settlement  with 
a  third  person,  in  no  way  a  joint  wrong-doer  with  the 
judgment  debtor,  and  not  shown  to  have  been  liable.  At- 
lantic Dock  Co.  V.  Mayor,  53  N.  Y.,  64 ;  Turner  v.  Hitch- 
cock, 20  la.,  310;  Wagner  v.  Stock  Yards  &  Transit  Co., 
41  111.  App.,  408;  Thomas  v.  Central  B.  Co.,  194  Pa.  St., 
511,  45  Atl.  Rep.,  344.  As  this  court  said  in  Wardell  v. 
McConnell,  25  Neb.,  558,  "the  discharge  of  a  party  not 
shown  to  be  a  joint  wrong-doer  will  not  operate  as  a  dis- 
charge of  the  other  defendants."    How  much  the  less,  then, 
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would  the  settlement  with  such  a  third  person  affect  a 
judgment  already  recovered? 
We  recommend  that  the  decree  be  affirmed. 

Affumhd. 


Chables  M.  Jaques  v.  Winohestsr  J.  Dawes. 

FnjED  Dbcembbb  8, 1902.    No.  12,38S. 
C!ommi88ioner's  opinion.    Department  No.  1. 

1.  Sales:    Pubadiito  Bvidbitce.    A  petition  in  an  action  to  reoover  the 

value  of  com  which  sets  forth  the  correspondence  between  the 
parties  may  be  open  to  the  charge  of  pleading  eTidence,  but  if  the 
correspondence  discloses  that  the  price  and  terms  of  payment 
were  communicated  to  the  prospective  seller  though  no  particalar 
com  was  mentioned,  the  petition  Is  not,  on  account  of  such  omis- 
sion, objectionable  as  failing  to  state  a  cause  of  action  if  it  also 
alleges  the  delivery  of  the  com. 

2.  Execution:    Sales:   Crops,  Right  to.    A  purchaser  of  land  at  execu- 

tion sale  is  entitled  to  all  crops  planted  thereon  after  confirmation. 

3.  Sales:    Inticrpleadeb:    Statutes.    One  who  has  purchased  com  rely- 

ing upon  the  title  of  the  seller,  but  who  is  later  advised  of  the 
claims  of  a  third  party,  may  protect  himself  in  the  event  of  salt  on 
l>ehalf  of  either  claimant  by  filing  an  affidavit  in  the  nature  of  a 
bill  of  interpleader  provided  for  by  section  48  of  the  Code. 

Ebrob  from  the  district  court  for  Lancaster  count?. 
Tried  below  before  Feost,  J.    Affrmed. 

Oeo.  A.  Adams  and  Thoa.  Damall,  for  plaintiff  in  error. 

Robert  Ryan,  contra. 

LOBINGIEB^  C. 

This  is  an  action  to  recover  the  value  of  certain  com 
raised  on  land  purchased  by  defendant  in  error  at  execu- 
tion sale  on  April  14,  1900.  The  sale  was  confirmed  on 
May  12,  following,  and  the  older  of  confirmation  con- 
tained also  a  direction  to  tlie  sheriff  to  place  the  pn^ 
chaser  in  possession.     The  sheriff's  deed  was  issued  on 
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May  17,  and  recorded  on  June  1.  The  tenant  of  the  exe- 
cution debtor  and  former  owner  continued  in  possession 
after  this  change  of  title,  and  while  there  is  no  direct  evi- 
dence that  he  attorned  to  defendant  in  error,  he  seems 
to  have  recognized  that  the  latter  was  entitled  to  the 
landlord's  share  of  the  crop  and  to  have  harvested  and 
marketed  the  same  as  defendant  in  error's  agent.  When 
the  corn  was  ready  for  marketing,  the  latter  wrote  to 
the  agent  in  charge  of  plaintiff  in  error's  grain  elevator 
at  Berks,  Nebraska,  inquiring  as  to  the  price  paid  for 
corn  and  the  terms  of  payment.  After  receiving  a  reply 
containing  the  desired  information,  defendant  in  error 
again  wrote  stating  that  he  would  have  the  corn  delivered 
at  the  elevator  by  the  tenant,  and  requesting  payment  in 
accordance  with  the  terms  furnished  bv  the  aeent.  While 
delivery  was  in  progress,  and  before  it  was  quite  com- 
pleted, the  agent  in  charge  of  the  elevator  wrote  to  defend- 
ant in  error  stating  that  the  execution  debtor  and  former 
owner  of  the  land  claimed  the  corn  for  rent  due  him,  and 
subsequently  the  agent  paid  for  the  corn  to  S.  R.  Foss, 
who  claims  as  a  purchaser  from  the  execution  debtor.  De- 
fendant in  error  then  brought  this  action  against  both 
F088  and  the  owner  of  the  elevator.  No  question  was 
raised  as  to  the  authority  of  the  one  in  charge  of  the  ele- 
vator, but. a  demurrer  was  filed  by  Foss,  which  was  sus- 
tained, and  the  case  proceeded  against  plaintiff  in  error 
alone.  There  was  a  trial  to  the  court,  a  jury  being  waived, 
and  judgment  was  rendered  against  defendant,  who  now 
brings  this  proceeding. 

The  principal  error  argued  in  the  brief  is  that  the  peti- 
tion does  not  state  facts  suflScient  to  constitute  a  cause 
of  action,  and  the  claim  is  made  that  it  fails  to  show  a 
contract  for  the  purchase  of  any  particular  corn.  The 
petition  set  forth  in  extenso  the  correspondence,  and 
might,  therefore,  have  been  open  to  the  charge  of  plead- 
ing evidence.  Moreover,  it  is  true,  as  claimed,  that  the 
correspondence  itself  does  not  show  a  contract,  but  merely 
preliminary  negotiations,  and  some  of  it  probably  con- 
52 
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Btitutes  redundant  matter  in  the  petition.  It  does,  how- 
ever, disclose  that  the  prices  and  terms  of  payment  wew 
made  known  to  the  prosi)ective  seller,  and  this  is  followed 
up  by  an  allegation  of  delivery  of  the  subject-matter,  80 
that  we  think  the  petition  sufficiently  sets  forth  a  contract 
of  sale. 

Plaintiff  in  error's  main  contention,  however,  is  that 
the  title  to  the  corn  was  in  the  execution  debtor  or  the 
purchaser  from  him  and  never  jmssed  to  defendant  in 
error.  But  the  cases  relied  on  lend  no  support  to  this 
contention.  Monday  v.  O^Neil,  44  Neb.,  724,  was  a  con- 
troversy betweeil  a  purchaser  at  foreclosure  sale  and  a 
tenant  who  had  planted  a  crop  after  the  rendition  of  the 
decree  but  before  the  sale.  At  the  time  of  confirmation 
the  crop  was,  perhaps,  half  grown,  and  the  court,  applying 
the  common-law  doctrine  of  emblements  in  the  case  of  an 
estate  of  uncertain  duration,  held  that  the  tenant  and  not 
the  purchaser  was  entitled  to  the  crop.  There  is  no  con- 
test here  between  the  purchaser  and  tenant;  and,  so  far 
as  the  latter  figures  in  the  case  at  all,  he  does  so  as  the 
purchaser's  agent.  Moreover,  the  crop  was  not  planted 
at  the  time  of  the  sale.  The  tenant  testifies  that  he  began 
planting  on  May  12,  the  day  of  confirmation,  but  that 
the  portion  planted  on  that  day  was  all  washed  out,  ao 
that  practically  the  entire  crop  was  planted  after  con- 
firmation, and  the  execution  debtor  was  not  entitled  to 
claim  any  part  of  it.  As  was  said  in  Parker  v.  StortM,  15 
Ohio  St.,  351:  "A  purchaser  of  lands  at  judicial  sale, 
where  the  proceedings  are  legal  and  regular,  and  no 
ground  exists  for  setting  aside  the  sale,  becomes,  by  his 
purchase,  and  by  the  payment  of  the  purchase  money,  or 
compliance  with  the  terms  of  sale,  the  equitable  owner  of 
the  premises ;  and  though  he  may  not  be  invested  with  the 
legal  title  till  the  confirmation  of  the  sale,  and  the  execn- 
tion  of  a  conveyance  by  the  proper  officer,  pursuant  to  the 
order  of  the  court ;  yet,  when  the  legal  title  is  thus  vested, 
for  many  purposes  it  relates  back  to  the  day  of  sale.  The 
execution  debtor  in  such  case,  though  in  rightful  posses 
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sion  of  the  premises,  has  no  right,  after  the  sale,  without 
the  assent,  express  or  implied,  of  the  purchaser,  to  deprive 
him  of  the  use  and  enjoyment  of  the  premises,  and  pro- 
long his  own  possession,  by  sowing,  on  his  own  account, 
crops  which  may  not  mature  or  be  harvested  for  many 
months  after  the  confirmation  of  sale,  and  conveyance  of 
the  legal  title."  It  follows  from  this  that  the  time  of  the 
issuance  and  recording  of  the  sheriflf^s  deed  is  imma- 
terial, as  is  also  the  stipulation  introduced  in  evidence 
reciting  that  defendant  in  error  was  not  placed  in  posses- 
sion nor  the  tenant  dispossessed  until  October  1.  The 
rights  of  the  execution  debtor  and  his  purchaser  are  the 
only  ones  urged  here,  and  these  were  terminated  by  the 
confirmation  of  the  sale. 

Plaintiff  in  error  complains  that  he  ought  not  to  be 
compelled  to  pay  twice  for  the  corn.  He  should  have 
thought  of  this  before  he  paid  Foss,  for  he  then  had  full 
notice  of  the  claims  of  defendant  in  error.  Had  he  been 
in  doubt  as  to  who  was  the  real  owner  of  the  com,  he 
might  have  protected  himself,  even  in  case  of  suit,  by 
filing  an  af^davit  in  the  nature  of  a  bill  of  interpleader 
provided  for  by  section  48  of  the  Code.  The  rightful 
claimant  to  the  corn  can  not  be  permitted  to  lose  it  be- 
cause plaintiff  in  error,  through  mistake  or  otherwise, 
paid  the  purchase  price  to  the,  wrong  party. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  Kirkpatbigk,  CO.,  concur. 

Affirmed. 
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Ohbistophbb  G.  Bhiss  y.  Gbos6b  W.  Aboijbsight. 

•i 

Fujbd  Dbgeicbbe  17, 1902.   No.  11,069. 
Ck>inini88loner'8  opinion.   Department  No.  2. 

1.  Pleading:   General  Denial:   Fobm.    An  answer  that  the  defendant 

''states  and  alleges  that  he  denies  each  and  erery  allegatioDi"  o( 
the  petition  is  a  sufficient  general  denial,  though  not  in  oomnund- 
able  form. 

2.  Ohattel  Mortgages:    Oral:    Vauditt.    An  oral  chattel  mortgage  li 

good  as  between  the  parties  thereto;  it  is  invalid  only  as  to  credit- 
ors and  subsequent  purchasers  in  good  faith. 

8.  Chattel  Mortgages:  Oral:  Vauditt-:  "CBEDnoR,''  Mbaninb  or. 
Creditor  in  this  connection  means  judgment,  execution  or  attadi* 
ment  creditor;  a  subsequent  mortgagee  with  notice  is  not  so  re- 
garded. 

Error  from  the  district  court  for  Lancaster  counly. 
Tried  below  before  Holmbs,  J.    Aifirmed. 

Willard  E.  Stewart,  for  plaintiff  in  error. 

Frank  J.  Kelley,  contra. 

Pound,  O. 

As  there  is  no  bill  of  exceptions,  the  greater  number 
of  the  errors  assigned  are  not  reviewable.  Objection  is 
made  to  the  answer  in  that  defendant  ^^states  and  alleges 
that  he  denies  each  and  every  allegation^'  of  the  petition, 
instead  of  denying  them  directly.  This  form  of  answer 
is  not  commendable,  but  it  is  a  sufficient  general  denial. 
Moen  V.  Eldred,  22  Minn.,  538;  Wadleigh  v.  The  Maror 
thon  County  Bank,  58  Wis.,  546,  17  N.  W.  Rep.,  314. 

The  petition  alleges  that  plaintiff  is  entitled  to  the  im- 
mediate possession  of  the  property  in  dispute  under  a 
chattel  mortgage  made  by  Mary  Britt  and  T.  F.  Britt 
The  court  in  its  instructions  said  that  plaintiff  claimed 
under  a  mortgage  made  by  Mary  Britt  In  the  absence 
of  a  bill  of  exceptions,  we  can  not  say  that  this  waa  tfro- 
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neons  or  prejudicial.  If  the  mortgage  was  given  by  Mary 
Britt  as  owner  and  T.  F.  Britt  was  a  mere  nominal  party, 
plaintiff's  case  was  fairly  stated.  There  is  nothing  to 
indicate  that  such  was  not  the  case. 

Another  instruction  is  objected  to  because  it  uses  the 
word  "parties"  in  two  senses  in  the  same  paragraph,  in 
one  case  referring  to  the  parties  in  the  suit,  in  the  other 
to  the  parties  to  an  instrument.  There  is  no  difficulty  in 
understanding  what  is  meant,  and  we  see  no  reason  to 
suppose  that  any  juror  was  misled.  We  must  presume 
that  jurors  are  possessed  of  ordinary  intelligence. 

Two  other  instructions  explain  the  nature  and  effect 
of  an  oral  chattel  mortgage.  It  is  contended  that  there 
can  be  no  such  thing  under  our  statute,  and  that  if  there 
could,  as  the  plaintiff  claimed  under  a  written  mortgage, 
disclosed  in  his  pleadings,  the  oral  mortgage  would  be 
invalid  as  to  him.  These  questions  have  been  decided 
repeatedly.  An  oral  chattel  mortgage  is  good  as  between 
the  parties  thereto  and  others  having  notice  thereof;  it 
is  invalid  only  as  to  creditors  and  subsequent  purchasers 
in  good  faith.  Conchman  v.  Wright,  8  Neb.,  1,  4 ;  Sparks 
V.  Wilson,  22  Neb.,  112,  114.  Creditor  in  this  connection 
means  judgment,  execution  or  attachment  creditor ;  a  sub- 
sequent mortgagee  with  notice  is  not  so  regarded.  Earle 
V.  Burch,  21  Neb.,  702 ;  Farmers  &  Merchants  Bank  v.  An- 
thony, 89  Neb.,  at  page  347.  The  instructions  as  abstract 
propositions  are  correct.  Whether  they  w^ere  proper  un- 
der the  evidence  we  have  no  means  of  discovering. 
We  recommend  that  the  judgment  be  affirmed. 

Babnes  and  Oldham,  OG.,  concur. 

Affibmbd. 


?5S  NEBRASKA  REPOHTS.     [Unofficial. 

Bankers'  Building  &  Loan  Ass'n  v.  Thomas. 

Bankers^  Building  &  Ijoan  Association,  appellee,  v. 
David  A.  Thomas  et  al.,  appellants,  et  al. 

Filed  Decembeb  17, 1902.   No.  11.771. 

Commissioner's  opinion.    Department  No.  1. 

Mortg^ages:  Foseclosubb:  Pasties:  Disclaimeb  of  Interest  ik  P]co^ 
ebtt:  Objections  to  Decbee:  Bstoppel.  A  disclaimer  of  all  in- 
terest in  mortgaged  property  prevents  any  right  to  object  to  a 
foreclosure  decree,  which  establishes  no  personal  liability  against 
the  answering  parties. 

Appeal  from  the  district  court  for  Douglas  county* 
Tried  below  before  Dickinson,  J.    Affirmed. 

Chas.  Battelle  and  James  H.  Macornher,  for  appellants. 

Thomas  D.  Crane,  contra. 

Hastings,  C. 

This  is  a  suit  to  foreclose  a  building  and  loan  associa- 
tion mortgtige.  In  Mav,  1895,  plaintiff  issued  twenty 
shares  of  stock  to  defendant,  D.  A.  Thomas,  and  took  an 
assignment  of  it  and  a  mortgage  on  an  undivided  one- 
sixth  of  a  lot  in  Griffin  &  Smith's  addition  to  Omaha 
to  secure  compliance  with  the  terms  of  a  bond  for  |2,000 
of  the  same  date-.  The  issuance  of  the  stock,  assignment, 
bond  and  mortgage  are  not  claimed  to  have  been  in  any 
way  in  violation  of  the  approved  constitution  and  by-laws 
of  the  plaintiflf  association.  The  defendant  Thomas,  how- 
over,  answered,  first,  demang  generally;  second,  admit- 
ting plaintiff's  organization  by  virtue  of  the  state  law, 
and  the  execution  of  the  bond  aAd  mortgage;  third, 
alleging  that  plaintiff  by  its  own  showing  charged  and 
received  greater  interest  than  the  laws  of  Nebraska  allow 
and  that  the  bond  and  mortgage  were  usurious;  and, 
fourth,  that  the  defendant  signed  the  instruments  as  an 
accommodation,  got  no  consideration,  had  no  interest  in 
the  mortgaged  property,  and  was  "a  go-between."    During 
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the  hearing  of  the  case^  apparently,  Thomas  was  allowed 
to  amend  this  answer  by  setting  out  that  the  American 
National  Bank  solicited  him,  with  plaintiff's  knowledge 
and  consent,  to  execute  the  application,  bond,  and  mort- 
gage ;  that  he  had  no  interest  in  it, — never  in  fact  became 
a  member  of  the  association,  paid  no  interest,  dues,  nor 
fines,  and  that  the  rate  of  interest  amounts  to  more  than 
ten  per  cent,  per  annum,  and  is  usurious.  The  following 
answer  was  put  in  by  the  defendants:  "Comes  now  the 
American  National  Bank  and  Union  National  Bank  and 
each  answering  for  itself  states  that  they  each  join  in 
the  amended  answer  of  said  Thomas  and  allege  the  same 
facts  in  answer  aforesaid  and  join  in  prayer  thereof." 
The  reply  was  a  general  denial.  The  district  court  ren- 
dered a  decree  for  the  amount  computed  by  the  plaintiff's 
secretary  as  due  on  .the  bond  and  the  answering  defend- 
ants appeal. 

Two  contentions  are  made  by  them  in  this  court :  first, 
that  the  allegations  and  proof  show  that  Thomas  was  not 
an  association  member,  and  the  transaction,  not  being  pro- 
tected by  our  building  and  loan  association  statute,  was 
consequently  usurious;  second,  that  no  proof  was  intro- 
duced to  show  that  no  proceedings  had  been  taken  at  Jaw 
to  recover  the  indebtedness  on  the  bond  and  that  Thomas' 
denial  raised  this  issue.  Taking  up  the  latter  first,  it  is 
conceded  that  no  such  proof  was  made  at  the  trial.  It 
is  urged,  however,  that  none  was  necessary;  that  the  exe- 
cution of  the  securities  was  admitted  and  the  fact  alleged 
that  Thomas  had  no  interest  in  either  the  property  or 
the  transaction,  and  that  this  is  the  only  affirmative  alle- 
gation by  anyone  except  that  it  is  charged  that  the  dues, 
fines  and  interest  added  make  more  than  ten  jyer  cent, 
per  annum  on  the  loan  and  therefore  it  is  usurious.  The 
decree  in  this  case  makes  no  finding  of  any  amount  as 
due  from  any  one.  It  only  finds  an  amount  due  on  the 
bond  and  that  the  sum  found  is  a  lien  upon  the  mortgaged 
premises.  This  decree  would  furnish  no  basis  for  any 
deficiency  claim  against  anyone.     No  one,  tlien,  except 
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one  who  is  claiming  an  interest  in  the  mortgaged  premises 
could  complain  of  it.  Myers  v.  Mahoneyy  43  Neb.,  208, 
61  N.  W.  Rep.,  580.  There  is  no  such  defendant  in  this 
case.  If  there  was  error  in  decreeing  a  foreclosure  with- 
out proof  of  the  absence  of  previous  legal  proceedings, 
it  was  without  prejudice  to  any  defendant  so  far  as  this 
record  discloses. 

The  same  reasons  apply  to  the  claim  of  usury  made 
by  appellants.  Nothing  being  asked  of  them  personally, 
and  they  denying  all  claim  of  right  in  the  mortgaged 
premises,  they  will  not  be  heard  to  say  that  the  decree 
contains  usury.  The  defense,  however,  is  untenable  upon 
the  face  of  their  own  statements  and  the  proof.  They 
neither  plead  nor  prove  any  infringement  on  the  build- 
ing and  loan  association  statute.  They  attempt  to  avoid 
the  effect  of  that  statute  by  a  showing  that  the  American 
National  Bank  borrowed  the  money,  conveyed  the  prop- 
erty to  its  janitor,  so  that  he  could  execute  the  mortgage, 
and  employed  him  as  a  dummy  throughout  the  transaction. 

Defendants  rely  upon  the  fact  that  Thomas  Ejmball, 
president  of  tUe  bank,  was  active  in  this  transaction  and 
was  at  the  time  treasurer  of  plaintiff  association.  This 
does  not  help  them.  The  testimony  shows  that  the  secre- 
tary was  manager  of  the  association  and  had  no  knowl- 
edge at  the  time  of  this  arrangement  The  knowledge  of 
the  treasurer  at  the  very  time  he  was  getting  money  of 
the  association  for  his  bank  in  known  violation  of  the 
association's  laws  and  through  a  fictitious  owner  of  prop- 
erty, was  not  knowledge  or  notice  on  the  part  of  the  asso- 
ciation. Koehler  v.  Dodge,  31  Neb.,  328,  47  N.  W.  Rep., 
913;  Buffalo  County  National  Bank  v.  Sharpe,  40  Neb., 
123,  58  N.  W.  Rep.,  734. 

What  is  the  relation  of  the  Union  National  Bank  tt) 
the  transaction  or  to  the  mortgaged  property  does  not 
appear  except  by  the  general  aJlegation  in  the  petition 
as  to  all  the  defendants  except  Thomas,  that  they  claim 
an  interest  in  the  property.  The  other  defendants  do  not 
answer  at  all. 
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As  defendant  Thomas  disclaims  all  interest  in  the  prop- 
erty or  transactions,  and  the  American  National  Bank 
and  the  Union  National  Bank  simply  attempt  to  adopt 
his  allegations,  and  there  is  no  finding  in  the  decree  of  a 
personal  liability  against  anyone,  it  is  recommended  that 
the  decree  of  the  district  court  be  affirmed. 

Day  and  Kiekpatbick,  CO.,  concur. 

Affirmed. 


Patuicia  K.  Bourke,  appellee,  v.  Philip  Sommers, 

appellant,  et  al. 

FnjED  December  17,  1902.    No.  11,960. 
Ck>mini88loner's  opinion.    Department  No.  1. 

1.  Mortgagee:     Fobeclosure:    Appraisal:    Objections:    When   Made. 

AU  objections  to  the  appraisement  of  property,  to  be  available, 
must  be  made  before  the  sale. 

2.  Mortgages:    Foreclosure:    Notice  of  Sale:    Statement  of  Amount 

OF  Decree.  In  a  notice  of  sale  of  real  estate  under  a  decree  of 
foreclosure,  while  it  Is  proper  to  state  the  amount  of  the  decree, 
such  statement  is  not  essential  to  the  validity  of  the  notice. 
Stratton  v,  Reisdorph,  35  Neb.,  314,  followed. 

3.  Newspapers:    Proof  of:    Affidavit  of  Publisher.    In  the  absence  of 

a  showing  to  the  contrary  the  affidavit  of  the  publisher,  that  the 
newspaper  was  one  of  general  circulation  in  the  county,  is  suffi- 
cient to  establish  the  fact  that  the  newspaper  was  a  legal  news- 
paper. 

Appeal  from  the  district  court  for  Buffalo  county. 
Tried  below  before  Sullivan,  J.    Afftrmed. 

B.  O.  Hostetler,  for  appellant. 

Francis  A.  Broqan,  contra. 

Day,  O. 

This  is  an  appeal  from  an  order  confirming  a  sale  of 
real  estate  made  pursuant  to  a  decree  of  foreclosure.  A 
aumber  of  objections  to  the  confirmation  related  to  alleged 
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irregularities  in  making  the  appraisement,  but  as  thej 
were  not  made  until  after  the  sale  they  are,  under  the 
rule  announced  by  this  court,  unavailing.  In  Dovey  v. 
McGiillough,  60  Neb.,  376,  it  is  held  that  "all  objections 
to  the  appraisement  of  property,  to  be  available,  must  be 
made  before  the  sale."  Kearney  Land  <fe  Investment  Co, 
V,  Aspinwally  45  Neb.,  601;  Mills  v.  Earner j  55  Neb.,  at 
page  446;  Best  v,  Zutaverny  53  Neb., '619. 

It  is  also  urged  that  the  confirmation  should  have  been 
denied  because  the  notice  of  sale  did  not  contain  a  state 
ment  of  the  amount  of  the  decree  in  money.  This  precise 
question  was  before  this  court  in  Stratton  v.  Reisdorph, 
35  Neb.,  314,  wherein  it  was  said :  "In  a  notice  of  sale  of 
real  estate  under  a  decree  of  foreclosure,  while  it  is  proper 
to  state  the  amount  of  the  decree,  such  statement  is  not 
essential  to  the  validity  of  the  notice."  No  good  reason 
is  advanced  why  the  rule  as  formerly  announced  should 
not  be  adhered  to.  There  is  no  requirement  in  the  stat- 
ute that  the  notice  of  sale  shall  contain  a  statement  of  the 
amount  found  due  by  the  decree.  That  is  a  matter  of 
public  record  available  to  all  persons.  The  amount  of 
the  decree  is  a  matter  in  which  a  prospective  purchaser 
is  in  no  manner  interested,  since  the  amount  of  the  bid 
need  have  no  relation  to  the  amount  of  the  decree. 

It  is  also  urged  that  there  is  "no  proof  that  the  notice 
of  sale  was  published  in  a  newspaper  having  the  legal 
requirements  as  to  publication,  circulation  and  length 
of  publication."  The  decree  in  this  case  orders  the  land 
to  be  sold  as  upon  execution.  Section  497  of  the  Code 
provides:  "Lands  and  tenements,  taken  in  execution, 
shall  not  be  sold  until  the  officer  cause  public  notice  of 
the  time  and  place  of  sale  to  be  given,  for  at  least  thirty 
days  before  the  day  of  sale,  by  advertisement  in  some 
newspaper  printed  in  the  county,  or,  in  case  no  news- 
paper be  printed  in  the  county,  in  some  newspaper  in 
general  circulation  therein.  ♦  •  *  All  sales  made  with- 
out such  advertisement  shall  be  set  aside,  on  motion,  by 
the  court  to  which  the  execution  is  returnable."    The 
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affidavit  of  the  publisher  of  the  j>aper  in  which  the  notice 
was  published  shows  that  the  paper  was  a  semi-weekly 
newspaper  published  in  Buffalo  county  and  of  general 
circulation  therein.  The  affldayit  also  shows  that  the 
notice  of  sale  was  published  the  requisite  length  of  time  as 
prescribed  by  the  statute  in  such  cases.  There  is  no  show- 
ing tending  to  contradict  the  facts  set  out  in  the  affidavit 
of  the  publisher.  In  the  absence  of  a  sufficient  showing 
to  the  contrary  the  affidavit  of  the  publisher  that  the 
newspaper  was  one  of  general  circulation  in  the  county, 
must  be  held  sufficient  to  establish  the  fact  that  the  news- 
paper was  a  legal  newspaper.  Hanscom  v.  Meyer,  60 
Neb.,  68. 

The  objection  is  also  argued  that  the  appraisement  wafc 
too  low.  This  objection  to  be  availing  should  have  been 
made  before  the  sale.  So  far  as  the  record  shows  this 
objection  is  urged  for  the  first  time  to  the  confirmation 
of  the  sale. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Hastings  and  Kibkpatrick,  CO.,  concur. 

Affirmed. 

John  Todd  bt  al.,  appellants^  v.  The  City  of  York  bt 

AL.,  appellees. 
Filed  December  17, 1902.    No.  12.173. 
Ck>mml88ioner'8  opinion.    Department  No.  1. 

1.  Waters  and  Water  Courses:   Pollution  op  Stream:    Nuisance:    In- 

junction. Where  one  discharges  refuse  or  sewerage  Into  a  run- 
ning stream,  In  such  quantities  and  in  such  a  manner  that  the 
waters  therein  become  foul,  polluted  and  contaminated,  emitting 
noxious  gases  and  odors,  and  thereby  emdangering  the  health  and 
enjoyment  of  those  living  along  the  banks  of  such  stream,  inter- 
fering with  the  proper  and  customary  use  of  their  property,  equity 
has  power  to  restrain  the  acts  from  which  such  consequences  flow. 

2.  Appeal  and  Error:   Evidence:   Ck>NFLiCTiNO.    Where  the  evidence  is 

conflicting,  and  there  is  sufficient  to  support  the  finding  of  the 
trial  court,  the  Judgment  will  be  affirmed. 
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Appeal  from  the  district  court  for  York  county. 
Tried  below  before  Sobnborgbb^  J.    Affirmed. 

Merton  Meeker,  Bates  d  Kjrkpatrick  and  Oeo.  B. 
France,  for  appellants. 

W.  W.  Wyckoff,  Oilbert  Bros,  and  F.  O.  Power,  contra. 

KlRKPATMCK,   O. 

This  is  a  suit  brought  by  John  Todd  and  others,  appel- 
lants^ against  the  city  of  York  and  its  oflBcers.  The  peti- 
tion alleged  that  appellants  are  the  owners  in  fee  of  certain 
lands,  describing  them,  situated  near  and  in  a  south- 
easterly direction  from  the  city  of  York;  that  Beaver 
creek  is  a  stream  of  about  ten  feet  in  width  and  six  inches 
in  depth,  running  in  a  southeasterly  direction  through 
York  county  and  into  Seward  county;  that  growth  of 
timber  and  shade  trees  extend  along  the  banks  of  the 
stream  across  and  along  the  lands  of  appellants;  that 
said  lands  are  well  adapted  to  pasturing,  growing  and 
raising  cattle,  horses,  and  all  kinds  of  live  stock;  that 
appellants  have  been  at  great  expense  in  fencing  and 
seeding  their  lands  along,  upon  and  adjacent  to  said 
stream  to  render  their  lands  available  for  stock  feeding 
and  dairy  purposes;  that  the  waters  of  Beaver  creek  aB 
they  flow  through  tlie  lands  of  appellants  are  clear,  pure 
'ind  wholesome  and  fit  to  be  used,  and  are  used  largely  by 
appellants  for  watering  stock  and  for  other  domestic  pur- 
poses; that  the  city  of  York  is  a  city  of  about  five  thou- 
sand people;  that  said  city  has  constructed  a  system  of 
sewers,  and  has  been  and  is  about  to  empty  the  sewerage 
from  its  system  into  Beaver  creek  at  a  point  about  thi^ 
teen  rods  above  the  land  of  appellant  Todd,  the  lands  erf 
the  other  appellants  lying  immediately  do^Ti  the  creek 
from  Todd's  premises;  that  the  water  of  Beaver  credc 
below  where  the  sewer  system  of  the  city  empties  therein 
is  now,  and  will  continue  to  be,  on  account  of  said  sewe^ 
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age,  foul  and  unfit  to  be  iisod,  for  farming,  dairy,  domes- 
tic or  stock-raising  purposes,  and  does  and  will  continue 
to  emit  unwholesome  and  unhealthy  gases  and  stenches, 
which  will  disturb  and  interfere  with  the  health  and  en- 
joyment of  appellants  and  their  families,  and  will  become 
injurious  and  dangerous  to  the'  health  and  lives  of  appel- 
lants and  their  families,  who  reside  on  and  near  tl^e 
creek  below  the  mouth  of  said  sewer;  that  all  the  acts 
of  the  city  and  its  officers  done  and  performed  in  the 
construction  and  maintenance  of  said  sewer  were  done 
without  the  consent  of  appellants  or  any  of  them;  that 
the  injuries  which  will  flow  from  the  acts  of  the  city  and 
its  officers  will  be  continuous  to  appellants,  and  become 
greater  from  year  to  year;  that  appellants'  damages  can 
not  be  computed  in  money,  and  that  they  have  no  ade- 
quate remedy  at  law.  The  petition  concluded  with  a 
prayer  for  a  perpetual  injunction  against  the  city  and  its 
officers. 

To  this  petition  the  city  of  York  filed  an  answer,  ad- 
mitting its  corporate  character,  and  that  it  was  a  city 
of  more  than  five  thousand  people,  and  that  it  had  con- 
structed a  sewer  system,  describing  the  same  in  detail; 
alleging  that  Beaver  creek  ran  through  a  portion  of  the 
limits  of  the  city  in  a  southeasterly  direction;  that  the 
point  where  the  sewer  emptied  into  Beaver  creek  was 
about  1,300  feet  from  the  point  where  the  creek  left  the 
city  limits;  that  a  right  of  way  for  the  sewer  had  been 
duly  purchased  by  the  city  to  the  point  where  it  emptied 
into  the  creek;  that  the  city  of  York  was  situated  on 
lands  sloping  towards  and  naturally  drained  by  Beaver 
creek ;  that  on  account  of  the  conformation  of  the  ground 
and  the  surrounding  country  it  was  impossible  to  construct 
drains  or  sewers  in  any  other  direction,  but  that  it  was 
necessary  that  they  have  an  outlet  into  Beaver  creek; 
that  it  was  necessary  to  the  health  and  cleanliness  of  the 
city  and  its  people  that  the  sewer  be  constructed ;  that  it 
was  constructed  with  due  care  and  with  the  least  possible 
injury;  that  the  city  had  constructed  a  system  of  flush 
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tanks  in  the  sewer,  and  that  in  every  respect  the  sewers 
were  well  constructed;  that  it  was  not  intended  that  said 
sewer  system  was  to  be  used  by  more  than  one- fifth  of 
the  people  of  the  city  of  York,  and  that  the  refuse  now 
emptied  into  Beayer  creek,  or  that  should  in  the  future 
be  emptied  into  Beaver  creek,  was  not  of  sufficient  quan- 
tity to  contaminate  the  stream  or  create  a  nuisance,  or 
in  any  way  injure  the  stream  or  the  property  of  appel- 
lants. It  was  further  alleged  that  immediately  above  the 
premises  of  appellants  a  large  number  of  hog  lots  and 
cattle  yards  had  for  many  years  been  located  and  main- 
tained upon  Beaver  creek,  and  that  from  the  nature  and 
character  of  said  stream,  and  the  sluggishness  of  the 
water  flow  therein,  the  stream  had  always  contained  much 
impure  matter  and  filth.  To  this  answer  by  appellants 
was  filed  a  reply,  which  for  the  purposes  of  this  contro- 
versy may  be  considered  a  general  denial.  Trial  was  had 
which  resulted  in  a  finding  and  judgment  for  appellee  and 
against  appellants,  dismissing  their  petition  for  want  of 
equity.  From  this  judgment  the  cause  is  brought  to  this 
court  upon  appeal. 

The  rule  seems  to  be  well  settled  in  this  state  that  where 
one  befouls  or  pollutes  the  waters  of  a  running  stream, 
rendering  the  water  unfit  for  use,  thereby  creating  a 
nuisance,  the  continuation  of  the  acts  from  which  such 
results  follow  will  be  enjoined  at  the  suit  of  the  person 
injured.  Barton  v.  Union  Cattle  Co.,  28  Neb.,  350;  Abra- 
ham V.  at II  of  Fremont,  54  Neb.,  391.  In  Lowe  r.  Pros- 
pect Hill  Cemetery  As.soeiationy  58  Neb.,  94,  this  court 
said:  "A  court  of  equity  has  jurisdiction  to  enjoin  a 
threatened  injury  whenever  its  nature  is  such  that  it 
can  not  be  adequately  compensated  in  damages  and  its 
continuance  would  occasion  a  constantly  recurring  griev- 
ance." There  can  be  no  doubt  that  the  principle  applies 
with  equal  force  to  the  actions  of  a  city  or  of  an  indi- 
vidual. So  in  the  case  at  bar,  if  the  act  of  emptying  the 
refuse  through  the  sewer  into  Beaver  crc*ek  results  in 
discharging  accumulated  filth  into  the  stream  in  such 
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quantities  that  it  is  carried  to  the  premises  of  appellants, 
becoming  a  nuisance,  danjcerous  to  health  and  destructive 
of  the  value  of  the  property  of  the  parties  complaining, 
or  if  it  interferes  materially  with  the  use  and  enjoyment 
of  their  property,  and  does  so  to  such  an  extent  that  it 
might  be  said  that  they  have  been  deprived  of  the  use  of 
their  property,  there  can  be  little  question  that  equity 
has  power  to  interfere,  and  that  an  injunction  would  issue 
restraining  the  city  from  continuing  the  nuisance.  But, 
as  said  by  this  court  in  Abraham  v.  City  of  Fremont, 
supra,  this  would  be  a  question  of  fact  in  each  recurring 
case. 

In  the  case  at  bar  the  evidence  is  very  voluminous, 
and  it  is  impossible  to  set  out  in  this  opinion  even  an 
epitome  of  it.  We  have  read  and  considered  it  all  with 
great  care.  All  the  issues  in  the  cade  were  found  gen- 
erally and  specifically  for  the  defendant  city,  and  while 
there  is  in  many  respects  a  sharp  conflict  in  the  testimony, 
w^e  are  fully  convinced  that  there  is  sufficient  competent 
testimony  to  support  the  trial  court's  findings;  the  rule 
being  firmly  established  in  this  state  by  repeated  decisions 
that  such  findings  can  not  be  disturbed  by  this  court. 

It  is  therefore  recommended  that  the  judgment  of  the 
trial  court,  dismissing  complainants'  petition  and  deny- 
ing them  any  relief,  be  affirmed. 

Hastings,  C,  concurs. 

Affirmed. 
Sedgwick^  J.,  not  sitting. 
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The  Statb  of  Nebbaska^  ex  rel.  Hans  P.  Johnson^  v. 

Andrew  Holm. 

Fujed  Deoembeb  17, 1902.   No.  12,204. 

CommiBsioner'B  opinion.    Department  No.  3. 

Costs:  RETAxn^a:  DisciuEnoN.  The  discretion  conferred  on  the  conrti 
by  section  623  of  the  Code  Is  not  ssa.  arbitrary,  but  a  legal  one,  to 
be  exercised  within  the  limits  of  legal  and  equitable  prindpleB. 
Following  Wallace  v,  Sheldont  56  Neb.,  56. 

Error  from  the  district  court  for  Antelope  coun^. 
Tried  l)(^!ow  before  Cones^  J.    Reversed  toith  directions. 

E.  D.  Kilbourn,  for  plaintiff  in  error. 

John  A.  Ehrhardt,  contra. 

Albert,  0. 

The  plaintiff  was  duly  elected  treasurer  of  a  cerfain 
school  district,  of  which  the  defendant  was  moderator. 
The  plaintiff  tendered  a  bond  to  the  defendant  for  ap- 
proval which  the  defendant  refused  to  approve.  The 
plaintiff  then  brought  an  action  in  the  district  court  for 
a  writ  of  mandamus  requiring  the  defendant  to  approve 
the  bond.  A  hearing  was  had  in  open  court  and  the  cause 
taken  under  advisement,  to  be  disposed  of  on  a  certain 
day.  On  the  day  set  for  its  disposition  the  judge  of  the 
court  was  absent,  but  filed  a  written  order  allowing  the 
writ  demanded  in  the  petition.  Aften^^ard  the  defendant 
moved  to  vacate  this  order,  for  the  reason  that  it  was  not 
made  in  open  court,  and  the  motion  was  sustained.  The 
cause  was  again  tried  and  the  peremptory  writ  allowed 
and  the  costs  taxed  to  the  defendant  Thereafter  the 
defendant  filed  a  motion  to  retax  the  costs.  The  motion 
was  based  on  the  ground  that  in  his  refusal  to  approve 
the  bond  he  acted  in  good  faith,  and  was  prompted  only 
by  his  solicitude  for  the  welfare  of  the  school  district 
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The  motion  was  sustained^  and  costs,  amounting  to  f40.25, 
taxed  to  the  plaintiff.  From  the  order  retaxing  the  costs 
the  plaintiff  prosecutes  error  to  this  court. 

Section  654  of  the  Code  of  Civil  Procedure,  relating  to 
proceedings  of  this  character,  is  as  follows:  "If  judg- 
ment be  given  for  the  plaintiff,  he  shall  recover  the  dam- 
ages which  he  shall  have  sustained,  ♦  ♦  ♦  and  costs ; 
and  a  peremptory  mandamus  shall  also  be  granted  to  him 
without  delay."  Aside  from  the  sentence  quoted,  the  gen- 
eral rule  in  regard  to  costs  in  this  state  is  that  they  follow 
the  judgment  Wallace  v.  Sheldon^  66  Neb.,  55.  Section 
623  of  the  Code  of  Civil  Procedure,  which  follows  certain 
sections  providing  for  the  taxation  of  costs,  is  as  follows : 
'^In  other  actions  the  court  may  award  and  tax  costs,  and 
apportion  the  same  between  tiie  parties  on  the  same  or 
adverse  sides,  as  in  its  discretion  it  may  think  right  and 
equitable.''  But  the  discretion  conferred  by  this  section, 
if  it  applies  at  all  to  sections  of  this  character,  in  regard 
to  which  specific  provision  has  been  made  for  the  taxa- 
tion of  costs,  is  not  an  arbitrary  discretion,  but  a  legal 
one,  to  be  exercised  within  the  limits  of  legal  principles. 
Wallace  v.  Sheldon,  supra.  The  motives  which  prompted 
the  defendant  to  refuse  to  approve  the  bond  are  imma- 
terial. But,  should  we  hold  them  material,  it  would  seem 
to  us  that  the  defendant  kept  up  the  litigation  beyond  the 
limits  necessary  to  ascertain  his  duty  in  the  premises. 

It  is  recommended  that  the  order  of  the  district  court 
retaxing  the  costs  to  the  plaintiff  be  reversed,  and  the 
cause  remanded  with  directions  to  the  district  court  to 
vacate  such  order. 

Ames  and  Duffib,  CC,  concur. 

The  order  of  the  district  court  retaxing  the  costs  to  the 
plaintiff  is  reversed  and  the  cause  remanded  with  direc- 
tions to  the  district  court  to  vacate  such  order. 

Reversed  a]!7d  order  vacated. 
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John  D.  Martens  v.  Herman  Pittock. 

Filed  Dbcbmbeb  17,  1902.    No.  12,243. 
Ck>mmi88ioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Ibsubb  in  Appellate  Court.    A  motion  to  strike 

out  a  matter  of  defenae,  contained  in  an  answer  filed  in  the  dis- 
trict court,  for  the  alleged  reason  that  it  was  not  in  issue  in  the 
county  court  where  the  cause  was  first  tried,  should  be  ovemiled 
where  It  appears  that  such  matter  was  pleaded  in  the  lower  oooit, 
and  is  only  set  out  more  fully  and  in  detail  in  the  pleading  to 
which  the  motion  is  directed. 

2.  Contracts:     Wbittbn:    Plsadino  in  Reply:    Bvidexce:    Fraxd  oi 

Mistake.  Where  parties  have  had  Terbal  negotiations  which  have 
afterwards  been  reduced  to  writing,  the  written  agreement  will 
be  taken  to  control  as  their  final  determination,  and  the  parties 
will  be  bound  thereby  in  the  absence  of  fraud  or  mistake.  Bat 
where  such  written  agreement  is  pleaded  in  a  reply  as  a  matter 
of  defense  to  the  allegations  contained  in  an  answer,  evidence  of 
fraud  or  mistake  in  procuring  such  agreement  will  be  reoeifod 
without  further  pleading. 

3.  Contracts:    Written:    Instruction  as  to  Bitect.    Instruction  com* 

plained  of  exaniined,  and  held  that  it  was  properly  given. 

4.  Evidence:   Instruction  Unduly  Emphasizing  Evidence.    An  inst^o^ 

tion  which  contains  a  correct  proposition  of  law,  but  in  which  a 
particular  portion  of  the  evidence  is  pointed  out,  the  attention  of 
the  jury  is  directed  to  it,  and  its  effect  is  unduly  emphasiaed, 
should  not  be  given. 

Error   from   the   district   court   for   Stanton  county. 
Tried  below  before  Graves,  J.    Affirmed. 

Henry  M.  Kidder,  for  plaintiff  in  error. 

John  A.  Erhardt,  contra. 

* 

Barnes,  C. 

This  suit  was  originally  commenced  in  the  county  cour 
of  Stanton  county  by  the  plaintiff  in  error,  to  recove 
of  the  defendant  a  balance  alleged  to  be  due  him,  on  tm 
certain  promissory  notes  set  forth  in  his  petition.  Th< 
defendant  by  his  answer  admitted  that  he  executed  th( 
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notes  in  question,  but  alleged  that  they  were  given  for 
the  rent  of  a  certain  fami;  that  he  rented  the  plaintiff's 
farm  for  a  period  of  five  years  from  and  after  March  1, 
1894,  and  gave  the  notes  in  question,  among  others,  to 
pay  the  rent  for  the  full  rental  i)eriod;  that  he  took 
possession  of  the  premises  March  1,  1894;  that  the  crops 
failed  that  year,  and  that  plaintiff,  in  consideration  of 
said  fact,  and  of  his  payment  of  f45,  agreed  to  credit 
him  |95  on  the  rent  for  that  year;  that  in  May,  1895, 
they  had  a  settlement  of  the  rent  for  two  years  and  plain- 
tiff took  one  of  the  notes  in  question,  to  wit,  the  note 
for  $622.46  in  full  payment  for  said  two  years'  rental, 
and  in  consideration  of  such  settlement  defendant  se- 
cured the  payment  of  the  said  last  mentioned  note  by  a 
chattel  mortgage  on  all  of  the  crops  growing  on  the  place 
for  that  year.  It  was  further  alleged  in  this  original 
answer  that  in  October,  1895,  plaintiff  and  defendant  had 
an  agreement  in  ^Titing  in  which  it  was  provided  that 
defendant  was  to  give  plaintiff  two- thirds  of  all  the  crops 
growing  on  the  place,  and  surrender  the  possession  thereof 
to  plaintiff  March  1, 1896,  and  the  plaintiff  was  to  deliver 
up  all  of  the  defendant's  notes.  It  was  further  alleged 
that  in  September  of  the  year  1895,  it  was  agreed  between 
plaintiff  and  defendant  that  defendant  was  to  deliver  to 
plaintiff,  and  did  deliver  to  him,  1,000  bushels  of  oats, 
450  bushels  of  wheat  and  1,500  bushels  of  com  and  deliver 
the  possession  of  the  premises  to  plaintiff  March  1,  1899, 
in  settlement  of  the  whole  rent  due  for  the  two  years 
during  which  he  occupied  said  farm.  This  answer  was 
not  attacked  by  motion,  but  a  reply  was  filed  by  the  plain- 
tiff and  on  the  issues  thus  joined,  and  the  evidence,  the 
county  court  rendered  judgment  for  the  defendant.  Plain- 
tiff appealed  to  the  district  court,  and  the  answer  of  the 
defendant  was  substantially  the  same  as  in  the  county 
court.  In  this  answer,  however,  the  defendant  said  noth- 
ing about  the  written  agreement  set  forth  in  his  form(»r 
answer,  that  matter  having  been  entirely  abandoned;  and 
in  relation  to  the  agreement  made  in  the  month  of  Sep- 
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tember,  1895,  the  defendant  pleaded  as  follows:  ^^n  the 
month  of  September,  1895,  the  plaintiff  and  defendant 
entered  into  a  verbal  agreement  whereby  defendant  agreed 
to  release  all  right  to  the  premises  for  the  balance  of  the 
term  of  said  lease  from  March  1,  1896,  to  the  Ist  day  of 
March,  1899,  and  deliver  to  the  plaintiff  t^^o-thirds  of  all 
the  crops  grown  on  said  premises  for  the  year  1895,  and 
the  plaintiff  agreed  to  deliver  to  defendant  all  rent  notes 
executed  and  delivered  by  him  for  said  rent.    Defendant 
further  says  that  he  can  not  speak  or  understand  the 
English  language,  and  the  conversation  in  said  settlement 
was  carried  on  through  an  interpreter  in  the  German 
language,  which  plaintiff  understood  and  was  conversant 
with;  and  this  defendant  alleges  that  at  the  time  said 
agreement  was  made  the  parties  thereto  fully  understood 
that  the  cancellation  of  the  balance  of  the  term  of  said 
lease  and  the  delivery  to  him  of  the  two-thirds  of  all  the 
crops  growing  on  said  premises  for  the  year  1895,  was 
to  be  in  full  of  all  the  notes  given  for  the  rent  of  said  prem- 
ises; that  there  were  grown  on  said  premises  described 
in  said  lease,  and  for  which  said  notes  were  given  in  tiie 
year  1895,  about  1,500  bushels  of  oats,  675  bushels  of 
wheat  and  2,250  bushels  of  corn,  and  in  pursuance  of  said 
agreement  of  which  amount  there  were  delivered  to  the 
plaintiff  1,000  bushels  %t  oats,  450  bushels  of  wheat  and 
1,500  bushels  of  corn,  and  on  the  1st  day  of  March,  1896, 
defendant  delivered  to  plaintiff  the  possession  of  said 
leased  premises."     The  defendant  therefore  prayed  that 
he  might  be  dismissed  without  day  and  recover  his  costs 
expended  in  the  action.    Plaintiff  thereupon  filed  a  motion 
to  strike  out  all  that  portion  of  the  answer  relating  to 
the  agreement  alleged  to  have  been  made  in  September, 
1895,  because  it  was  claimed  that  it  was  a  departure  from 
the  facts  stated  in  the  answer  in  the  countv  court  and 
raised  a  new  issue  not  made  by  the  pleadings  upon  the 
former  trial.    This  motion  was  overruled,  to  which  ruling 
the  plaintiff  excepted.     He  filed  a  reply  and  a  trial  was 
had  to  a  jury  which  resulted  in  a  verdict  and  judgment 
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for  the  defendant,  and  the  plaintiff  now  assigns  the  ruling 
of  the  district  court  upon  his  motion  to  strike,  as  his  first 
ground  of  error  herein. 

1:  It  is  contended  that  the  court  erred  in  overruling 
plaintiff's  motion  to  strike  out  a  portion  of  defendant's 
answer  because  it  stated  a  defense  not  put  in  issue  by  the 
answer  filed  in  the  county  court  We  do  not  so  under- 
stand the  pleadings.  The  only  substantial  difference  is, 
that  in  the  answer  in  the  district  court  defendant  aban- 
doned his  allegation  in  regard  to  a  written  agreement 
He  pleaded  the  same  agreement  alleged  to  have  been  made 
in  September,  1895,  which  was  set  forth  in  the  answer 
in  the  county  court.  The  only  difference  between  the 
answers  on  that  question  is,  that  in  the  one  in  the  district 
court  the  agreement  is  set  forth  more  fully  and  in  detail 
than  it  is  in  the  one  in  the  county  court.  The  issue  of 
fact  is  the  same,  and  the  motion  to  strike  was  therefore 
properly  overruled. 

2.  It  is  next  contended  that  the  agreement  or  settlement 
was  in  writing,  and  its  terms  can  not  be  changed  by  parol 
evidence.  It  is  true,  as  a  general  proposition,  that  where 
the  parties  have  reduced  their  agreement  to  writing  it 
can  not  be  changed  or  modified  by  a  contemporaneous 
I>arol  agreement.  In  this  case,  however,  the  defendant 
relied  for  his  defense  upon  a  parol  agreement,  and  after 
plaintiff  had  introduced  the  notes  in  suit  and  rested  his 
case,  defendant  gave  his  evidence  as  to  the  verbal  settle- 
ment made  in  September,  1895,  and  pleaded  in  Ms  answer. 
The  plaintiff  thereupon  produced  his  rebuttal  evidence 
and  in  so  doing  introduced  a  written  agreement  dated  Sep- 
tember 26  of  that  year,  to  which  there  was  an  appendix 
of  October  9,  1895.  The  only  difference  between  it  and 
the  verbal  settlement  testified  to  by  defendant  were  the 
following  words :  "The  said  Pittock  to  have  credit  on  his 
indebtedness  for  all  said  grain  and  fruit  at  its  market 
valna"  As  to  this  point  the  defendant,  who  could  neither 
read,  write,  nor  speak  the  English  language,  testified  that 
when  he  signed  the  agreement  he  was  told  and  understood 
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that  by  giving  up  the  lease  and  turning  oyer  the  grain 
the  whole  debt  wa8  settled.  It  further  appears  in  the  evi- 
dence that  he  said  upon  signing  the  agreement  that  he 
was  glad  that  the  matter  was  all  settled.  This  evidence 
is  not  disputed.  This  question  was  submitted  to  the  jnry 
under  proper  instructions ;  the  finding  was  in  favor  of  the 
defendant  and  a  verdict  was  rendered  for  him.  We  are 
unable  to  say  that  it  was  clearly  wrong.  There  was  evi- 
dence to  sustain  it  and  it  should  not  be  set  aside. 

3.  It  is  further  contended  that  the  court  erred  in  giving 
instruction  No.  3  upon  its  own  motion.  By  this  instrnc- 
tion  the  jury  were  told  in  substance  that  where  parties 
have  had  verbal  negotiations  which  have  afterwards  been 
reduced  to  writing,  the  law  presumes  that  the  entire  agree- 
ment was  reduced  to  writing  and  that  the  written  agree- 
ment will  be  taken  to  control  and  as  the  final  determina- 
tion of  the  parties.  The  jury  were  further  told  that  if 
they  believed  that  the  settlement  between  plaintiff  arid 
defendant  was  finally  reduced  to  writing,  as  alleged  in 
plaintiflf's  reply,  then  they  w^e  instructed  that  the  writ- 
ten contract  is  the  best  evidence  of  such  agreement  and  of 
the  understanding  of  the  parties,  and  in  the  absence  of 
fraud  or  mistake  the  parties  are  bound  thereby.  They 
were  also  told  that  they  should  determine  from  all  of  the 
evidence  before  them  whether  or  not  the  settlement  was 
reduced  to  writing,  and  if  they  found  the  same  was  re- 
duced to  writing  then  such  written  contract  was  binding 
upon  the  parties  thereto;  that  if  they  should  so  find  then 
it  would  be  their  duty  to  determine  whether  or  not  the 
written  contract  or  settlement  covers  the  notes  in  contro- 
versy, and  if  they  should  find  said  contract  does  not  cover 
the  notes  in  controversy  their  verdict  should  be  for  the 
plaintiff,  unless  they  should  find  from  the  evidence  that 
after  the  execution  of  the  written  contract  set  forth  in 
plaintiff's  reply  there  was  a  separate  and  independent 
verbal  Ksettlement  of  the  notes  in  controversy  by  and  be- 
tween the  plaintiff  and  defendant  as  set  forth  in  the 
answer.    And  if  they  should  so  find  their  verdict  should 
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be  for  the  defendant.  We  think  this  instruction  fairly 
states  the  law  applicable  to  the  issues  raised  by  the  plead- 
ings, and  the  evidence  in  the  case.  It  appears  to  be  more 
favorable  to  the  plaintiff  than  to  the  defendant,  and  we 
hold  that  the  giving  of  this  instruction  was  not  reversible 
error. 

4.  It  is  contended  by  the  plaintiflP  that  the  court  erred 
in  refusing  to  give  the  instruction  tendered  by  himself, 
which  was  as  follows:  "You  are  instructed  that  where 
parties  have  had  verbal  negotiations,  which  have  after- 
wards been  reduced  to  writing,  that  the  written  agree- 
ment will  control  and  be  taken  as  the  final  determination 
of  the  parties.  This  rule  can  not  be  changed  except  in  case 
of  fraud  or  mistake.  Fraud  and  mistake  are  never  pre- 
sumed, and  to  entitle  a  party  to  prove  such  a  circumstance 
the  fraud  or  mistake  depended  upon  must  be  pleaded.  In 
this  case  the  evidence  shows  that  after  negotiating  for  a 
settlement  /or  some  time  all  parties  did,  on  October  9, 
1895,  reduce  their  settlement  to  writing.  Defendant  Pit- 
tock  does  not  plead  fraud  or  mistake  in  the  making  of  this 
written  settlement  or  in  his  signature.  Under  this  condi- 
tion the  defendant  will  be  held  to  the  terms  of  this  written 
settlement."  While  some  of  the  statements  contained  in 
this  instruction  are  no  doubt  a  correct  exposition  of  the 
law,  yet,  taken  as  a  whole,  it  is  objectionable  because  it 
directs  attention  to,  and  unduly  emphasizes  a  part  of  the 
evidence.  The  written  settlement  or  written  agreement, 
to  which  this  instruction  was  directed,  was  set  up  by  the 
plaintiff  in  his  reply.  The  defendant  did  not  rely  upon 
it;  and,  so  far  as  he  had  any  knowledge  of  it,  its  terms 
were  in  exact  accordance  with  the  verbal  settlement  which 
he  had  pleaded  in  his  answer.  He  was  not  entitled  to  file 
any  other  pleading  to  make  up  the  issues,  and  he  could 
introduce  the  evidence  of  his  mistake  or  misunderstanding 
in  relation  to  the  contents  of  this  written  agreement  under 
the  issues  thus  formed.  Instruction  No.  3,  given  by  the 
court,  covers  substantially  all  of  the  correct  propositions 
of  law  set  forth  in  the  instruction  asked  for  by  the  plain- 
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tiffy  and  is  not  open  to  the  objection  aboTe  suggested.  We 
think  the  court  properly  refused  to  give  the  instruction. 
The  whole  question  having  been  submitted  to  the  jury,  and 
that  body  having  returned  a  verdict  which  w:e  are  unable 
to  say  was  clearly  wrong,  we  recommend  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Pound  and  Oldham,  CC,  concur. 

Affibmed. 


The  Westebn  Land  Company,  appellee,  v.  Timothy  J. 

Buckley  et  al.,  appellants. 

FnjsD  Decembeb  17, 1902.    No.  12,270. 
Gommlssloner's  opinion.    Department  No.  1. 

1.  Mortgages:    Foreclosube:    Tax  Lien:    Priorities:    Pabths.    The 

holder  of  a  tax  lien  is  not  a  necessary  party  to  the  forectosnre  of 
a  mortgage  subsequent  In  point  of  time  to  the  tax  lien,  where  tbe 
right  to  foreclose  the  tax  lien  has  not  yet  accrued. 

2.  Parties:   Necessary  and  Proper:   Failure  to  Litigate  Rights:  Bar. 

a  party  will  not  be  barred  of  his  rights  by  the  decree  in  an 
action  to  which  he  was  neither  a  necessaiy  nor  a  proper  party 
defendant,  and  whose  rights  in  such  action  were  not  litigated  or 
in  fact  determined. 

t.  Taxation:  Foreclosure  of  Lien:  Limitation  of  actioiTs.  Under 
the  repeated  decisions  of  this  court,  a  party  may  bring  his  acdoa 
to  foreclose  a  tax  lien  upon  property  at  any  time  within  five  yean 
from  the  end  of  the  two  years  within  which  the  owner  of  tha 
property  has  a  right  to  redeem  from  the  tax  sale. 

Appeal  from   the  district  court  for  Adams  county. 
Tried  below  before  Adams,  J.    Afflrmed, 

Batty  d  Dung  an,  for  appellantB. 

«7.  P.  A.  Black  and  L.  J.  Gappa,  contra. 

Kirkpatrick,  C. 

This  is  a  suit  brought  by  the  Western  Land  Company, 
appellee,  against  Tilnothy  J.  Buckley  and  others  to  f9re- 
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close  a  tax  lien.  The  land  company  had  judgment  of  fore- 
closure in  the  district  court,  and  the  cause  is  brought  to 
this  court  upon  appeal  by  defendants  below.  It  is  dis- 
closed by  the  record  that  on  November  10, 1892,  and  prior 
thereto,  M.  R.  Davidson  was  the  owner  of  certain  lots  in 
the  city  of  Hastings.  On  that  day  they  were  sold  by  the 
treasurer  for  delinquent  taxes,  Western  Land  Company, 
appellee,  being  the  purchaser.  On  the  2d  day  of  August, 
1893,  there  was  executed  a  mortgage  on  the  lots  so  pur- 
chased by  appellee,  which  was  subsequently  foreclosed, 
and  to  which  foreclosure  suit  appellee  and  others  were 
made  parties  defendant.  Appellee  made  no  appearance, 
and  subsequently  a  decree  of  foreclosure  was  ntered,  an 
order  of  sale  was  issued  and  the  property  sold  at  sheriff's 
sale.  The  amount  due  upon  appellee's  tax  lien  was  de- 
ducted by  the  sheriff  upon  a  certificate  from  the  county 
treasurer.  The  property  was  sold  to  Henry  Brewer,  mort- 
gagee. Sale  was  confirmed,  and  thereafter  Brewer  con- 
veyed the  premises  by  warranty  deed  to  Timothy  J.  Buck- 
ley, one  of  the  appellants.  Two  questions  are  presented 
by  the  pleadings  and  the  evidence  upon  the  determination 
of  which  the  result  of  this  controversy  must  dei)end :  first, 
was  appellee,  the  Western  Land  Company,  foreclosed  ai)^ 
barred  of  its  tax  lien  by  the  decree  foreclosing  the  mort- 
gage to  which  decree  it  was  a  jmrty?  and  second,  was  the 
right  to  foreclose  its  tax  lien  barred  by  the  statute  of  limi- 
tations at  the  time  it  commenced  its. tax  foreclosure? 

Upon  the  question  whether  or  not  the  holder  of  a  tax 
lien  prior  in  point  of  time  to  the  date  of  a  mortgage  being 
foreclosed  is  a  necessary  or  proper  party,  we  express  no 
opinion.  In  this  case,  the  tax  sale  was  made  on  Novem- 
l)er  10,  1892.  The  mortgage  foreclosure  proceedings  were 
commenced  October  3,  1894,  and  within  less  than  two 
years  from  the  date  of  the  certificate  of  tax  sale.  It  is 
clear  that  under  the  statute  the  holder  of  the  tax-sale 
certificate  had  no  right  to  foreclose  the  same  uqtil  after 
the  expiration  of  the  time  within  which  the  landowner' 
had  a  right  to  redeem ;  and  the  trial  court  would  have  been 
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without  authority  to  enter  a  decree  foreclosing  the  lien 
until  after  the  expiration  of  the  two  years  from  its  date. 
So  that,  under  the  circumstances  of  this  case,  we  are  cf 
opinion  that  appellee,  while  likely  a  proper  party,  was,  at 
all  events,  not  a  necessary  party  to  the  mortgage  fore- 
closure proceedings.  However,  that  question  is  not  de- 
cisive of  the  question  in  controversy. 

That  portion  of  the  i)etition  in  the  mortgage  foreclosure 
which  relates  to  the  rights  of  appellee  is  in  the  following 
language:  "These  plaintiffs  further  allege  that  the  de- 
fendants ♦  ♦  ♦  The  Western  Land  Company,  and  M. 
R.  Davidson,  have  or  claim  to  have  some  interest  in  and 
to  said  property,  the  exact  nature  of  which  is  unknoim 
to  these  plaintiffs,  but  plaintiffs  allege  that  whatever  in- 
terest the  said  defendants  may  have  are  junior,  subject 
and  inferior  to  the  lien  of  these  plaintiffs."  The  prayer 
of  the  petition  asked  for  a  money  judgment  against  the 
mortgagor,  and  "that  the  defendants  and  each  of  them 
may  be  foreclosed  of  any  and  all  interest  which  they  or 
each  of  them  have  in  said  mortgaged  premises." 

Such  portions  of  the  decree  of  foreclosure  as  are  mate 
rial  are  in  the  language  following :  "Now,  on  this  20th  day 
of  4)ecember,  1894^  this  cause  comes  on  for  hearing,  and 
the  defendants  and  each  of  them  having  failed  to  answer, 
plead  or  demur  to  the  petition  of  the  plaintiff,  and  due 
service  having  been  had  upon  all  of  said  defendants,  the 
court  finds  that  the  defendants  and  each  of  them  then'by 
admit  the  facts  in  plaintiffs'  petition  to  be  true;  ♦  *  * 
that  the  equity  of  redemption  of  the  said  defendants  and 
each  of  them  be  forever  barred  and  foreclosed,  and  saiJ 
mortgaged  premises  be  sold." 

It  is  clear  that  the  rights  of  appellee  under  its  tax-sale 
certificate  were  not  in  issue  in  the  foreclosure  case,  and 
that  the  decree  of  the  trial  court  can  not  be  a  bar  to  the 
foreclosure  of  its  lien.  The.  question  presented  was  care- 
fully considered  by  this  court  in  Lincoln  National  Bank 
V.  Virgin,  36  Neb.,  735,  and  we  are  content  with  the  views 
therein  expressed.     The  same  doctrine  is  announced  in 
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Straight  v.  Harris,  14  Wis.,  553 ;  Strobe  v.  Downer,  13 
Wis.,  11.  It  follows,  therefore,  that  the  first  contention  of 
appellants  can  not  be  sustained. 

The  question  next  requiring  consideration  is  whether 
the  right  of  appellee  to  foreclose  its  tax  lien  was  barred 
by  the  statute  of  limitations.  This  suit  was  brought  April 
6,  1895,  five  years  and  five  months  from  the  date  of  the 
certificate  of  tax  sale.  It  is  claimed  by  appellants  that 
under  the  provisions  of  section  179,  chapter  77,  article  1, 
Compiled  Statutes,  1899,  a  suit  to  foreclose  a  tax  lien  must 
be  brought  within  five  years  from  the  date  of  the  certifi- 
cate. It  mav  be  admitted  that  the  section  referred  to  will 
bear  the  construction  contended  for;  but  it  is  equally  clear 
that  this  court,  by  a  long  line  of  decisions,  has  adopted 
and  adhered  to  the  rule  that  the  foreclosure  of  a  tax  lien 
may  be  brought  at  any  time  within  five  years  from  the  end 
of  the  two  years  within  which  the  owner  retains  his  right 
to  redeem.  D'Oette  v.  Sheldouy  27  Neb.,  829;  Warren  v. 
Demary,  33  Neb.,  327;  Alexander  v.  Thaeker,  43  Neb.,  494. 
We  are  of  opinion  that  this  construction  has  become  a 
rule  of  property  in  this  state,  and  it  will  be  adhered  to. 
It  follows  that  the  right  of  appellee  to  foreclose  its  tax 
lien  was  not  barred  at  the  time  it  commenced  its  proceed- 
ings to  foreclose.  The  judgment  of  the  trial  court  seems 
to  be  right  in  all  particulars,  and  it  is  therefore,  recom- 
mended that  the  same  be  affirmed. 

Hastings,  C,  concurs. 

Affirmed. 


Edward  Curran  v.  Frank  Hageman  bt  al. 

Filed  Degbhbeb  17, 1902.    No.  12,274. 

Ck>m]nission6r's  opinion.    Department  No.  1. 

1.  Appeal  and  Error:  Motion:  Ovebbx7I.ing:  Failubb  to  E^ccept. 
wiiere  a  motion  has  been  sustained  in  part  and  overruled  in  part, 
the  maimer  of  it,  who  has  taken  no  exceptions,  cannot  complain  of 
error  in  its  overruling. 
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2.  PftrtieB:  Action,  Causes  of:  Misjoindeb:  Objections,  When  Madb: 
Waiver.  An  objection  of  misjoinder  of  causes  of  action  and  of 
parties  defendant,  must  be  taken  before  going  to  trial  or  the  ob- 
jection will  be  deemed  waived. 

8.  Appeal  and  Error:  Equity:  Review  on  Ebbob:  Motion  for  New 
Tbial.  To  authorize  a  review  of  errors  occurring  at  a  trial  a 
motion  for  new  trial  is  as  essential  in  an  equity  as  it  is  in  a 
law  case. 

4.  Quieting  Title:  Pleading:  Petition  Sufficient.  Petition  examined, 
and  held  to  set  forth  sufficient  facts  to  show  a  cause  of  action  in 
favor  of  plaintiffs /and  against  defendant. 

Ebroe  from  the  district  court  for  Greeley  county.  Tried 
below  before  Munn,  J.    Affirmed. 

J.  R.  Svxdn  and  J.  E.  Kavanaugh,  for  plaintiff  in  error. 

Henry  M.  Mathew,  contra. 

Hastings,  O. 

This  is  a  petition  in  error  brought  by  defendant  below, 
Edward  Curran,  to  set  aside  a  decree  in  the  district  court 
for  Greeley  county  cancelling  a  sheriff's  deed  and  quieting 
title  as  against  him  in  defendants  in  error.  His  father, 
Hugh  Curran,  had  procured  an  attachment  on  an  alleged 
claim  against  the  Lombard  Investment  Company.  .  Service 
by  publication  was  sought  to  be  obtained  against  the  Lom- 
bard Investment  Company,  a  corporation  organized  under 
the  laws  of  the  state  of  Nebraska,  and  Prank  Hageman,  its 
receiver.  Judgment  was  rendered  and  assigned  to  Edward 
Curran,  and  the  160  acres  of  land  involved  here  were  sold 
under  the  attachment  and  bought  in  by  the  latter.  Sub- 
sequently the  defendants  in  error,  hereafter  called  plain- 
tiffs, filed  in  the  district  court  for  Greeley  county  a  peti- 
tion alleging  that  they  were  the  owners  in  fee  simple  and 
in  possession  of  the  land,  and  had  been  since  January  18, 
1896 ;  that  on  February  25, 1896,  Hugh  Curran  commenced 
attachment  proceedings  in  said  court  against  the  Lombard 
Investment  Company  of  Nebraska,  claiming  an  indebted- 
ness due  him  from  the  company  of  f507;  that  he  procured 
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a  writ  of  attaehment  and  caused  the  same  to  be  levied 
upon  plaintiff's  lands;  that  in  June,  1896,  he  procured 
service  by  publication  upon  the  Lombard  Investment  Com- 
pany, a  corporation  organized  under  the  laws  of  the  state 
of  Nebraska  and  Frank  Hageman,  its  receiver;  that  Sep- 
tember 15,  1896,  a  default  was  entered  against  the  defend- 
ants, Lombard  Investment  Company  and  Frank  Hageman, 
and  judgment  entered  against  them  for  f487.42,  and  the 
lands  were  ordered  sold;  that  afterwards  this  judgment 
and  order  of  sale  was  assigned  to  Edward  Curran  and  the 
latter  procured  that  the  premises  be  sold  by  the  sheriff 
April  19,  1898,  and  on  April  21,  1898,  the  sale  was  con- 
firmed and  the  sheriff  executed  a  deed  to  Curran;  that 
this  was  recorded  in  book  17,  page  320,  of  the  deed  rec- 
ords of  Greeley  county  and  was  a  cloud  upon  plaintiffs' 
title ;  that  the  Lombard  Investment  Company  was  a  Kan- 
sas corporation  and  the  plaintiffs,  Hageman,  Lombard  and 
Ladd,  were  trustees  appointed  by  the  United  States  cir- 
cuit court,  and  had  accepted  their  trust;  that  the  Lom- 
bard Investment  Company  of  Kansas  owed  Curran  noth- 
ing; that  Frank  Hageman  was  never  receiver  of  the 
I/ombard  Investment  Company  of  Nebraska;  that  Minnie 
Curran,  defendant,  was  the  wife  of  Edward  Curran;  that 
no  service  of  summons  was  ever  made  on  any  of  the  plain- 
tiffs or  on  the  Lombard  Investment  Company  of  Kansas 
in  Currants  action,  and  that  they  had  no  knowledge  of 
the  attachment  action  until  after  the  filing  of  the  sheriff's 
deed  to  Curran ;  tlvat  the  proceedings  of  Hugh  and  Edward 
Curran  were  taken  with  full  knowledge  of  plaintiffs' 
rights  in  the  land.  They  asked  that  the  sheriff's  deed  be 
canceled  of  record. 

Motion  was  filed  to  compel  the  plaintiffs  to  make  their 
petition  more  specific  in  setting  out  specifically  the  title 
which  the  plaintiffs  claimed  in  the  laud ;  to  set  out  whether 
the  Lombard  Liquidation  Company,  plaintiff,  was  author- 
ized to  hold  real  estate  in  Nebraska;  to  set  out  who  the 
trustees  were  acting  for:  to  set  out  a  copy  of  the  deed 
under  which  they  held;  to  set  out  more  fully  the  attach- 
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luent  proceedings,  and,  fifth,  to  set  ont  a  copy  of  the  pre- 
tended publication  for  service  of  summons.  A  portion 
of  this  motion  was  sustained  and  the  remainder  overruled, 
but  the  defendants  Curran  and  wife  took  no  exceptions 
to  the  overruling  of  the  i>art  which  was  not  sustained. 
The  motion  is  therefore  out  of  the  case. 

The  plaintiffs  amended  their  petition,  setting  out  in  a 
general  way  that  Hageman,  Lombard  and  Ladd  as  trus- 
tees held  150  acres  of  the  land  and  that  the  Lombard 
Liquidation  Company  held  ten  acres.  Some  other  changes 
were  made  in  the  petition  and  a  general  demurrer  was 
filed  which  seems  not  to  have  been  acted  upon.  Subse- 
quently a  demurrer  for  defect  of  parties  plaintiff,  for 
misjoinder  of  parties  plaintiff;  for  misjoinder  of  causes 
of  action;  that  several  causes  of  action  were  improp- 
erly joined  and  that  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  was  filed. 
The  last  portion  of  this  demurrer  was  sustained  and  the 
plaintiffs  given  leave  to  amend  instanter.  This  appears 
to  have  been  done.  At  all  events  there  was  subsequently 
filed  a  general  demurrer  to  this  last  amended  petition. 
'  From  this  demurrer  all  objections  to  misjoinder  of  pa^ 
ties  and  of  causes  of  action  are  omitted.  The  demurrer 
was  overruled  and  the  defendants  Curran  excepted.  Sub- 
sequently they  filed  a  long  answer  specifically  denying  all 
of  the  plaintiffs'  allegations  except  as  to  the  attacluiient 
proceedings  and  the  recording  of  the  deed;  alleged  the 
latter's  regularity  and  validity ;  admitted  the  appointment 
of  plaintiff  Hageman,  as  receiver,  but  denied  knowledge  of 
it  before  the  sheriff's  deed,  and  asserted  that  the  plaintilfs 
had  full  knowledge  of  all  the  proceedings  wiiich  resulted 
in  that  deed. 

The  allegations  of  the  answer  were  denied  by  a  replj 
An  application  for  continuance  was  made  and  overrulec 
and  the  court  made  a  general  finding  that  there  was  no 
service  Avhatever  of  summons  in  the  attachment  prcx'eed- 
ings  upon  either  the  Lombard  Investment  Company  of 
Kansas  nor  upon  Frank  Hageman,  its  receiver;  that  nt) 
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permission  was  ever  obtained  from  the  United  States  court 
to  sue  Prank  Hageman  as  receiver ;  that  the  judgment  and 
order  of  sale  in  the  attachment  proceedings  were  without 
jurisdiction  and  void ;  that  the  sale  was  without  authority 
and  conferred  no  title  and  that  the  sheriff's  deed  had  been 
recorded  and  w^as  a  cloud  upon  plaintiffs'  title  to  the 
premises.  It  was  ordered  canceled  and  declared  void  and 
of  no  effect^  and  the  action  dismissed  as  to  Minnie  Curran. 
No  motion  for  new  trial  was  filed.  It  is  therefore  impos- 
sible to  consider  any  of  the  errors  arising  at  the  trial. 
Birdsall^  Son  &  Co.  v.  Carter ,  11  Neb.,  143 ;  WelU.  Fargo  & 
Co.  V.  Preston^  3  Neb.,  444 ;  Humpert  v.  McGavock,  59  Neb., 
at  page  348.  This  rule  has  the  same  application  in  equity 
eases  as  those  at  law.  Carlotn  v.  Aultman  d  Co.y  28  Neb., 
672.  The  alleged  error  in  overruling  the  application  for 
a  continuance  can  not  be  considered  because  the  facts 
on  which  it  .was  based  do  not  appear  in  the  bill  of  excep- 
tions. Durfee  t;.  State,  53  Neb.,  214 ;  Ray  v.  Mason,  6  Neb., 
101.  An  examination  of  the  affidavit  for  continuance  in 
the  transcript  does  not  indicate  any  error  in  overruling 
the  application.  The  testimony  to  obtain  which  the  con- 
tinuance was  asked  comes  far  short  of  establishing  a  de- 
fense 

A  complaint  is  made  because  plaintiffs  and  causes  of 
action  were  improperly  joined.  This  complaint  would 
quite  probably  be  well  founded  if  it  were  not  for  the  fact 
that  it  has  evidently  been  waived.  The  demurrer  which 
was  filed  to  the  last  amended  petition  contains  no  men- 
tion of  this  objection.  Neither  does  the  answer  filed  to 
that  petition.  Unless  objec»tion  to  a  misjoinder  of  parties 
or  of  causes  of  action  is  taken  in  some  form  prior  to  going 
to  trial,  it  will  be  deemed  to  have  been  waived.  Code  of 
Civil  Procedure,  section  96;  Claire  v.  Claire,  10  Neb.,  at 
page  56;  Ayres  v.  Duggan,  57  Neb.,  750. 

It  remains  only  to  consider  whether  or  not  there  is  a 
cause  of  action  alleged  in  the  i)etition.  We  are  con- 
strained to  think  that  there  is.  Plaintiffs  allege  that  they 
had  title  and  possession  of  the  premises  prior  to  the  in- 
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auguration  of  the  attachment  proceedings ;  they  also  claim 
that  the  :  Griff's  deed  is  a  cloud  upon  their  title;  they  set 
out  that  there  was  no  jurisdiction  over  any  of  the  plain- 
tiffs, or  oyer  the  Lombard  Investment  Company,  which 
they  represent  in  these  attachment  proceedings.  A  cause 
of  action  for  the  quieting  of  their  title  against  this  sheriff's 
deed  seems  to  be  sufficiently  alleged. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

EntKPATBiCK  and  Lobingibb,  CC,  concur. 

Affibmed. 


Chablbs  G.  Andbbson  v.  W.  N.  Sabvbb  et  al. 

Filed  Dbcsmber  17,  1902.    No.  12,275. 

/  Commissioner's  opinion.    Department  No.  2. 

BUlf  and  Kotea:  Principal  and  Subety:  Set-Off  and  Oounteb-Cladi: 
Evidence:  Sufficient.  Evidence  examined,  and  held  sufllcient  to 
sustain  the  Judgment 

Ebbob  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Fbost,  J.    Affirmed. 

Talbot  d  Allen,  B.  D.  McPherrin  and  J.  S.  Dittmar,  for 
plaintiff  in  error. 

Oeo,  A.  Adams  and  F.  L.  Sumpter,  contrti. 

Oldham,  C. 

This  is  a  suit  in  which  the  plaintiff  in  error,  who  wM 
also  the  plaintiff  in  the  court  below,  sued  the  defendant* 
on  a  note  of  f  150,  on  which  defendant  Sarver  was  prin- 
cipal and  defendant  Hempel  was  security,  to  recover  an 
alleged  balance  due  of  fllO.  The  answer  admitted  the 
execution  of  the  note  and  plead  a  set-off.  There  was  a 
trial  to  a  jury  and  verdict  finding  that  there  were  due 
plaintiff  on  the  note  |110  and  that  there  were  due  defend- 
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ant  Sarver  f  117.32  on  the  set-off,  and  finding  a  verdict 
for  defendant  Sarver  in  the  sum  of  $7.32.  There  was 
judgment  on  this  verdict  and  plaintiff  brings  error  to  this 
court 

We  have  examined  a  voluminous  record  in  this  case 
and  are  strongly  impressed  with  the  idea  that  there  is 
nothing  involved  in  this  controversy  except  a  disputed 
question  of  fact  as  to  the  amount  defendant  was  entitled 
to  receive  on  his  set-oft\  It  appears  that  the  verdict  of 
the  jifry  is  supported  by  sufficient  evidence  and  that  every 
question  involved  was  fairly  presented  by  the  instruc- 
tions given  by  the  trial  court. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound,  CO.,  concur. 

Affirm  BD. 


LSANDEB  Y.  KbTCHUM^  APPELLEE,  V.  HERBERT  BLY,  APPEL- 
LANT, BT  AL. 

Filed  December  17,  1902.    No.  12,288. 

Commissioner's  opinion.    Department  No.  3. 

Mortgages:    Fobeclosube:   No  New  Question  Involved. 

Appeal  from  the  district  court  for  Sherman  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

H.  U.  MatheWy  for  appellant. 

T.  8.  Nightingale,  contra. 

DUFFIB,   C. 

This  is  an  appeal  from  an  order  confirming  a  sale  made 
under  a  decree  of  foreclosure.     No  questions  not  hereto- 
fore passed  on  by  the  court  are  presented.    An  examina- 
tion of  the  record  shows  that  the  appraisement,  adver- 
54 
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tisement  and  sale  were  fairly  and  legally  made,  and  we 
recommend  the  affirmance  of  the  order  appealed  from. 

Ames  and  Albert,  CC,  concur. 

Affirmed. 


J.  E.  Easton^  appellee,  v.  James  T.  Lindegod,  appel- 
lant^ Impleaded  with  William  H.  Brimmer,  ap- 
pellee. 

Filed  December  17, 1902.    No.  12,308. 
Commissioner's  opinion.    Department  No.  3. 
Mortgages:    Foreclosure:   "Action  at  Law." 

Appeal   from   the  district  court   for   Dakota  county. 
Tried  below  before  Graves,  J.    Reversed. 

R.  E.  Evans,  for  appellant 

Mell  (7.  Beck,  contra. 

Ames,  C. 

This  is  an  appeal  from  a  decree  of  mortgage  foreclosure. 
The  petition  is  in  the  usual, form  and  the  answer  contains 
a  general  denial.  There  is  no  evidence  tending  to  prove 
that  no  action  or  proceeding  at  law  has  been  begun  to 
recover  the  debt  to  secure  the  payment  of  which  the  mort- 
gage was  executed. 

It  is  recommended  that  the  judgment  be  reversed  and 
the  case  remanded  to  the  district  court  for  a  new  trial. 

DuBTiB  and  Albert,  CC,  concur. 

Reversed  and  remanded. 


P"^\ 
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David  Cassbll,  Receiver  op  Mobtgagbd  Property,  v. 

Herb  H.  Ashley. 

Filed  December  17,  1902.    No.  12,321. 

Commissioner's  opinion.    Department  No.  3. 

Crops:  MoBTGAGEs:  Appeal:  Receiveb:  Tenant  Entitled  to  Chops. 
Where  an  appeal  is  taken  from  an  order  of  confirmation  and  a 
supersedeas  granted,  and  a  receiver  of  the  mortgaged  premises 
is  appointed  pending  such  appeal,  a  tenant  of  the  mortgagor  is 
entitled  to  the  crops,  growing  on  the  mortgaged  premises  at  the 
time  of  such  appointment,  as  against  such  receiver,  whether  such 
crops  are  mature  or  not. 

Error  from  the  district  court  for  Clay  county.  Tried 
below  before  Stubbs^  J.    Affirmed, 

Thomas  H.  Matters,  for  plaintiff  in  error. 

Wm.  M.  Clark  and  Geo.  H.  Hastings,  contra. 

Albert,  C. 

On  the  2d  day  of  June,  1899,  the  First  National  Bank 
of  Sutton  obtained  a  decree  of  foreclosure  against  William 
H.  Ashley  and  others,  on  a  mortgage  on  certain  lands 
executed  to  it  by  Ashley  and  his  wife.  In  pursuance  of 
the  decree  of  foreclosure  the  land  was  sold  to  the  plain- 
tiff in  that  proceeding  and  the  sale  confirmed  on  the  23d 
day  of  May,  1900.  From  the  order  of  confirmation  an 
appeal  was  taken  to  this  court  and  a  supersedeas  bond 
granted.  The  appeal  is  still  pending.  Afterward,  on  the 
22d  day  of  June,  1900,  on  due  application  the  court  en- 
tered an  order  appointing  David  Cassell  receiver  of  the 
premises,  with  power  to  collect  the  rents  and  profits, 
harvest  and  sell  the  crops  on  the  premises  belonging  to 
William  H.  Ashley  and  to  manage  and  control  the  prem- 
ises so  as  to  protect  the  improvements  thereon  and  pre- 
vent further  waste,  and  certain  other  powers  not  neces- 
sary to  specify.    It  is  established  by  the  evidence  that  in 
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the  fall  of  1899,  after  the  decree  of  foreclosure  and  before 
the  sale  of  the  premises,  the  mortgagor  leased  the  land  to 
his  son  Herb  H.  Ashley,  who  then  planted  thereon  a  crop 
of  winter  wheat,  which  was  standing  on  the  premises  at 
the  time  the  order  for  the  appointment  of  the  receiver  was 
entered.  The  receiver  took  possession  of  the  crop  on  the 
29th  day  of  June,  1900,  and  harvested  a  portion  of  it,  when 
the  tenant  of  the  mortgagor  regained  possession  and  com- 
pleted the  harvest.  Aften^ard,  on  the  9th  day  of  July, 
1900,  on  the  application  of  the  receiver,  the  district  court 
granted  him  leave  to  institute  an  action  in  replevin  against 
the  tenant  for  the  possession  of  the  wheat.  The  action  was 
subsequently  brought  and  the  receiver  gained  possession 
of  the  wheat  by  virtue  of  the  order  of  replevin.  It  was 
stipulated  on  the  trial  that  return  of  the  property  was 
impossible.  A  verdict  was  given  for  the  defendant  for  the 
value  of  the  crop  and  nominal  damages.  Judgment  ac- 
cordingly.   The  plaintiff  brings  error. 

We  do  not  regard  the  question  of  the  maturity  of  the 
crop,  at  the  time  of  the  appointment  of  the  receiver,  mate- 
rial. The  order  of  confirmation  was,  of  course,  of  no  force 
pending  the  appeal.  It  may  be  conceded  that  the  defend- 
ant occupies  no  better  position  in  regard  to  the  crop  than 
his  lessor,  who  was  the  mortgagor,  would  have  occupied 
had  he  planted  the  crop.  It  may  also  be  conceded  that  the 
receiver  is  in  no  better  position  than  a  purchaser  at  fore- 
closure sale.  Whetlier  a  purchaser  at  such  sale  is  en- 
titled to  the  crops  growing  on  the  land,  and  immature  at 
the  date  of  sale,  is  a  question  upon  which  this  court  has 
never  passed. 

In  Foss  V.  Marr,  40  Neb.,  559,  it  was  held  that  a  mature 
crop  of  corn  standing  on  land  sold  under  a  decree  of  fore- 
eloRTiro,  and  not  taken  into  account  by  the  appraisers, 
remains  the  pro|)erty  of  the  mortgagor  who  had  planted 
and  (cultivated  it.  One  point  of  distinction  between  that 
case  and  the  present  is  that  there  the  crop  was  mature; 
another  is  that  it  was  expressly  stipulated  in  that  case 
that  the  crop  was  not  taken  into  account  by  the  appraisers. 


Vol.  3]  SEPTEMBER  TERM,  1902.  789 

CasscU  V.  Ashley. 

But  we  do  not  regard  either  or  both  of  those  points  as 
decisive  of  the  question.  Under  our  practice,  the  interval 
between  the  commencement  of  foreclosure  proceedings  and 
their  termination  is  sometimes  measured  by  years.  It  is 
to  the  interest  of  the  parties  and  of  the  public  at  large, 
that  the  lands  should  be  cultivated.  It  would  be  contrary 
to  reason  to  expect  the  mortgagor  to  sow  and  cultivate  a 
crop  which  might  pass  to  other  hands  by  a  sale  under 
foreclosure,  with  the  same  skill  and  diligence  that  he 
would  use  were  he  sure  that  he  would  be  permitted  to 
gather  it.  Such  crop  is  not,  and  should  not  be,  taken 
into  account  by  the  appraisers,  because  there  never  can 
be  any  assurance  that  it  will  not  have  been  matured  and 
harvested  before  a  sale  is  finally  made.  The  supreme  court 
of  Ohio,  in  Ca^sily  v.  Rhodes^  12  Ohio,  88,  and  fn  Houts 
V.  Showalter^  10  Ohio  St.,  124,  held,  in  effect,  that  grow- 
ing crops  do  not  pass  to  the  purchaser  at  judicial  sale. 
The  Ohio  court  recognizes  that  the  holding  in  those  cases 
is  contrary  to  the  general  rule,  but  justifies  the  departure 
on  the  ground  of  the  provisions  of  the  statute  of  that 
state  regulating  judicial  sales,  and  in  the  latter  case  says : 
"Under  our  system,  frequent  advertisements  and  offers 
for  sale,  and  occasionally  revaluations  are  necessary,  be- 
fore a  sale  can  be  effected.  *  *  *  It  is  not  for  the 
interest  of  any  party,  nor  for  the  public  interest,  that  the 
land  should  thenceforth  lie  waste;  then  there  may  have 
been  no  crops  sown  or  planted;  but  when  the  sale  comes 
to  be  made,  there  may  be  growing  crops  put  into  the 
ground  in  the  meantime." 

The  provisions  of  our  Code  of  Civil  Procedure,  relativo 
to  such  sales,  differ  in  no  essential  feature  from  those  in 
force  in  Ohio  when  those  cases  were  decided.  In  Alonday 
V.  O^Neil,  44  Neb.,  724,  this  court  quotes  the  foregoing 
language,  taken  from  the  opinion  of  the  Ohio  court,  with 
approval  and  holds  that  it  is  peculiarly  applicable  under 
our  procedure.  In  our  opinion,  as  a  matter  of  justice 
between  the  parties,  and  of  sound  public  policy,  the  title 
to  growing  crops  does  not  pass  to  a  purchaser  at  a  judicial 
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sale.  If  such  be  the  law,  and  we  so  regard  it,  on  the  facts 
conclusively  established  the  plaintiff  could  not  recover; 
hence  there  can  be  no  reversible  error  in  the  record. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Duffib,  CO.,  concur. 

Affirmed. 


Hammond  &  Hammond  v.  Milo  C.  King. 

Filed  Decxmbeb  17,  1902.    No.  12,323. 
Commissioner's  opinion.     Department  No.  1. 

1.  Trial:  *  Instructions:     Issues,   Presenting  New.     An    instmctioa 

presenting  a  new  issue  in  the  case,  which  has  not  been  raised  bj 
the  pleadingsk  or  litigated  on  the  trial,  is  properly  refused. 

2.  Evidence:    Sufficient.    Evidence  examined,  and  found  sufficient  to 

sustain  the  verdict  of  the  jury  and  the  judgment  thereon. 

Errob  from  the  district  court  for  Nuckolls  county. 
Tried  below  before  Stubbs^  J.    Affirmed. 

W.  F.  Buck,  S.  A.  Searle  and  Hwmmond  <fc  Hammond, 
for  plaintiff  in  error. 

8.  W.  Christy  and  C.  H.  Sloan,  contra. 

KlRKPATRICK^  C. 

This  is  a  suit  brought  by  Hammond  &  Hammond,  as  a 
copartnership,  plaintiff  in  error,  against  M.  C.  King, 
defendant  in  error.  There  was  a  verdict  and  judgment 
against  plaintiff  in  error  in  the  district  court  and  the  case 
is  brought  to  this  court  for  review.  The  petition  alleges 
that  plaintiff  in  error  in  March,  1900,  purchased  from  de- 
fendant in  error  his  law  business,  certain  law  books,  books 
of  account,  and  two  certain  accounts,  to  wit :  one  against 
B.  Scroggin  for  f 70,  and  one  against  White  &  Middleton 
Gas  Engine  Company  for  fl75;  that  defendant  in  error 
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claimed  that  the  parties  were  indebted  to  him  in  the  sums 
named;  that  said  representations  were  fraudulent,  that 
the  accounts  were  not  in  existence,  and  the  parties  named 
were  not  indebted  to  defendant  in  ^rror  in  any  sum  what- 
ever; that  by  reason  of  the  premises,  the  defendant  had 
had  and  received  of  plaintiff  the  sum  of  $245,  for  which 
plaintiff  had  received  no  consideration,  and  for  which 
it  prayed  judgment  against  defendant. 

The  answer  alleged  that  in  1900  defendant  had  sold  his 
law  business  and  good  will  at  Superior,  Nebraska,  to- 
gether with  a  portion  of  his  oflSce  fixtures  and  library  to 
J.  M.  Hammond,  a  member  of  the  firm  of  Hammond  & 
Hammond,  plaintiff,  that  the  agreed  value  placed  upon 
the  library  and  fixtures  was  f  159.50,  and  that  the  agreed 
value  of  the  business  accounts  and  good  will  was  the  sum 
of  f 90 ;  that  included  in  the  business  and  good  will  turned 
over  to  J.  M.  Hammond  was  a  case  pending  for  White  & 
Middleton  Gas  Engine  Company,  and  a  collection  against 
J.  G.  Graham  and  Nancy  Graham,  in  favor  of  B.  F.  Scrog- 
gin;  that  the  amount  of  fees  to  be  realized,  if  any,  on 
account  of  said  two  items  was  uncertain,  and  depended 
wholly  upon  the  results  to  attend  the,  suit  and  the  collec- 
tion. Defendant  denied  that  he  made  any  representations 
as  to  the  value  of  said  two  items  of  business,  or  in  any 
manner  undertook  or  agreed  that  said  parties  would  pay 
anything  on  account  of  said  business ;  that  he  did  not  guar- 
antee that  anything  would  be  paid  on  either  of  said  ac- 
counts ;  that  the  assignment  of  the  two  accounts  was  made 
at  the  request  of  plaintiff  J.  M.  Hammond,  and  was  wholly 
without  consideration,  and  simply  as  an  accommodation, 
and  denied  every  other  allegation  of  the  petition.  To  this 
answer  for  reply  was  filed  what  in  effect  may  be  treated 
as  a  general  denial. 

But  two  questions  are  presented  by  the  record  in  such 
manner  as  will  enable  us  to  examine  them ;  first,  that  the 
verdict  is  contrary  to  the  evidence,  and  second,  that  the 
court  erred  in  refusing  to  give  instruction  No.  1  requested 
by  plaintiff  in  error.    Objection  is  made  to  some  of  the 
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instructions  given  by  the  court  on  its  own  motion,  and  the 
refusal  to  give  other  instructions  requested  by  plaintiff 
in  error,  but  these  alleged  errors  can  not  be  given  consid- 
eration because  of  the  failure  of  plaintiff  in  error  to  save 
proper  exceptions  to  the  action  of  the  trial  court  thereon. 

As  to  the  first  point,  it  may  be  said  that  an  examination 
of  the  evidence  discloses  that  the  verdict  of  the  jury  is 
abundantly  supported ;  indeed,  it  may  be  said  that  a  fair 
preponderance  of  the  evidence  is  clearly  in  favor  of  defend- 
ant in  error.  This  being  true,  this  court  is  powerless  to 
disturb  the  verdict.  The  instruction  requested,  the  refusal 
to  give  which  is  the  other  assignment  of  error  made,  is  as 
follows :  "1st.  An  account  is  a  chose  in  action.  2d.  Where 
a  person  assigns  in  writing  a  chose  in  action  or  other  claim, 
whether  negotiable  or  not,  he  impliedly  warrants  that  it 
is  valid,  and  that  the  debtor  or  obligor  is  liable  to  pay  it, 
and  if  in  fact  the  claim  is  invalid,  the  assizor  is  liable 
to  the  assignee  in  the  amount  paid  for  the  assignment" 
This  is  in  reality  two  instructions,  but  plaintiff  in  error 
contends  that  it  is  one,  and  that  the  instruction  in  this 
form  was  the  one  excepted  to  and  was  so  regarded  by  the 
trial  court  upon  the  motion  for  a  new  trial.  It  will  be  so 
regarded  here. 

In  the  petition  filed  in  the  case,  it  was  pleaded  that  as 
a  part  of  the  contract  for  the  sale  of  the  books,  fixtures, 
and  good  will  of  the  business,  and  the  two  accounts  men- 
tioned. King,  defendant,  promised  and  agreed  that  if  the 
accounts  were  not  paid  by  the  parties  against  whom  they 
ran,  he  would  pay  them.  J.  M.  Hammond,  who  made  the 
contract  on  behalf  of  plaintiff  in  error,  testified  that  King 
expressly  agreed  that  he  would  take  up  the  accounts  and 
pay  back  the  money,  if  they  were  not  paid.  This  was 
denied  by  King,  both  in  the  answer  and  by  the  testimony 
of  himself  and  wife^  and  it  may  be  added,  that  nearly  all 
of  the  circumstances  in  the  case  go  to  disprove  the  testi- 
mony of  Hammond.  This  presented  the  issue  upon  which 
the  case  was  tried  and  submitted  to  the  jury.  The  re- 
quested instruction  seeks  to  present  the  question  of  im- 
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plied  warranty  in  the  sale  of  closes  in  action.  This  ques- 
tion was  not  presented  by  the  pleadings,  seems  not  to  have 
been  litigated  on  the  trial,  and  was  never  considered  by 
the  trial  court.  The  instruction  not  being  material  or 
pertinent  to  the  issues  joined,  its  refusal  by  the  trial  court 
was  not  error. 

It  is  suggested  by  defendant  in  error  that  the  petition 
fails  to  state  a  cause  of  action.  While  we  are  inclined 
to  this  view,  the  conclusion  already  reached  disposes  of 
the  case  upon  other  grounds,  and  this  question  will  not 
be  considered  or  determined.  The  judgment  of  the  trial 
court  is  right,  and  it  is  recommended  that  the  same  be 
affirmed. 

Hastings  and  Lobingier,  CO.,  concur. 

Affirmed. 


Omaha  Bridge  &  Terminal  Railway  Company  v.  Abra- 
ham L.  Reed  et  al. 

Piled  December  17,  1902.    No.  12,337. 
Commissioner's  opinion.    Department  No.  1. 

1.  Eminent  Domain:    Ck)XDEMNATiON  Pboceedings:    Right  of  Mortga- 

gee TO  Appeal  from  Award.  A  mortgagee  who  is  a  party  to  con- 
demnation proceedings  for  right  of  way  over  premises  has  a  right 
of  appeal  from  an  award  of  damages  for  the  taking  of  such 
premises  independently  of  the  owner  of  the  fee. 

2.  Eminent  Domain:    Award:    Appeal  bt  Mortgagee:    Waiver.     Such 

right  of  appeal  on  behalf  of  a  mortgagee  is  not  lost  nor  suspended 
by  the  filing  of  a  claim  for  payment  of  the  mortgage  against  the 
estate  of  the  mortgagor. 

8.  Eminent  Domain:    Award:     EvmENCE:     Sufficient.     Evidence   in 
this  case  held  sufficient  to  sustain  an  award  of  damages  for  $5,059. 

Error  from  the  district  court  for  Douglas  county.    Tried 
below  before  Slabaugh,  J.    Affirmed, 

Wharton  &  Baird,  for  plaintiff  in  error. 

Hall  d  McCulloch,  contra. 
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The  essential  question  in  this  case  is  whether  or  not  a 
mortgagee  who  has  been  made  a  party  to  condemnation 
proceedings  for  right  of  way  by  a  railway  company  has 
an  appealable  interest  in  the  action,  and  one  which  it  can 
prosecute  independently  of  the  other  defendants. 

July  11,  1898,  plaintiff  in  error  filed  a  petition  in  the 
county  court  of  Douglas  county  alleging  that  it  needed 
for  the  purpose  of  constructing  its  tracks  certain  lands  in 
Douglas  county,  among  them  the  track  in  question  here. 
It  proceeded  under  the  statute  to  procure  the  appoint- 
ment of  six  freeholders  to  appraise  the  property.  Subse- 
quently an  amended  petition  was  filed  asking*^  for  some 
additional  premises;  both  of  these  petitions  allege  that 
these  lands  were  owned  by  Edward  T.  Stotesbury  and 
others,  including  executors  and  trustees  of  Anthony  J. 
Drexel,  deceased ;  that  the  defendants  in  error  claim  some 
interest  in  the  premises  by  way  of  mortgage  or  otherwise, 
and  the  defendants  here  were  made  parties  to  the  pro- 
ceedings*. 

The  freeholders  assessed  the  damages  by  reason  of  the 
taking  of  the  premises  at  f  1,700.  The  owners  in  fee  made 
no  attempt  to  appeal.  These  premises  consisted,  as  re- 
ported by  the  appraisers,  of  1.14  acres,  but  are  now  claimed 
by  the  bridge  company  to  contain  only  1.09  acres.  They 
are  part  of  a  tract  of  66  acres  on  which  the  defendants 
here  hold  a  mortgage  for  $250,000  and  accrued  interest 
The  defendants  procured  a  transcript  and  endeavored  to 
bring  into  the  action  by  a  subsequent  transcript  some  other 
small  tracts  of  land.  This  subsequent  transcript  was 
stricken  out  by  the  district  court.  A  motion  was  made 
by  the  plaintilT  to  dismiss  the  appeal  because  it  did  not 
include  the  owners  of  the  fee  title.  This  motion  was  over- 
ruled. A  motion  was  then  filed  to  dismiss  the  appeal  for 
want  of  an  appeal  bond.  Both  of  these  motions  were  based 
upon  the  same  theory,  namely,  that  these  mortgagees  had 
no  independent  right  of  appeal  and  that  the  bond  which 
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they  had  given  was  not  a  bond  of  an  owner  as  required 
by  the  statute.  This  motion  was  also  overruled,  and  the 
court  ordered  that  the  company  answer  to  the  appeal  in 
ten  days  and  that  the  present  defendants  in  error  reply 
in  five  days  thereafter.  An  answer  was  filed  setting  forth 
the  condemnation  proceedings  and  assessment  of  damages 
at  f  1,700;  their  payment  into  the  county  court;  the  owner- 
ship of  these  premises  in  question  by  the  mortgagors;  the 
mortgage  of  f 250,000  to  the  defendants  in  error ;  that  the 
owners  had  not  appealed;  that  the  mortgagees  were  the 
only  appealing  parties;  that  they  alone  filed  the  appeal 
bond,  setting  it  forth;  that  the  interest  of  the  appellants 
was  merely  that  of  mortgagees  and  was  antagonistic  to 
the  owners;  that  the  mortgagees  had  filed  their  claims 
against  the  estate  of  Anthony  J/  Drexel^  and  these  claims 
had  been  allowed,  an  appeal  taken,  the  appeal  dismissed, 
and  error  proceedings  taken  to  this  court  in  which  they 
were  alleged  to  be  still  pending.  A  demurrer  was  sub- 
tained  to  this  answer,  and  then  the  matter  was  tried  to 
the  district  court  without  pleadings,  a  jury  being  waived. 
On  May  6,  1901,  the  court  assessed  dahiages  in  favor  of 
the  mortgagees,  for  the  taking  of  these  premises,  stated 
fSA  consisting  of  1.14  acres  at  f 5,059.50,  and  on  May  11, 
a  motion  for  new  trial  was  overruled  and  the  company 
brings  error  to  set  aside  the  judgment  on  this  finding  of 
the  district  court. 

As 'above  suggested,  the  essential  question  is  whether 
or  not  these  mortgagees  had  a  right  to  appeal  separately 
from  the  owners  of  the  fee.  There  is,  of  course,  the  addi- 
tional question  of  whether  or  not  the  evidence  sustains 
the  finding  of  the  trial  court  as  to  the  amount  of  damages, 
but  this  does  not  seem  to  be  seriously  contested.  It  is  not 
seriously  claimed  that  there  is  no  evidence  in  the  record 
Hufficient  to  support  this  finding,  if  it  is  concluded  that 
these  mortgagees  had  a  right  to  appeal  from  the  decision 
of  the  appraisers. 

It  is  claimed  that  these  mortgagees  are  not  owners,  and 
that  our  statute  provides  only  for  proceedings  against 
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owners  by  way  of  condemnation  and  for  an  appeal  by 
owners.  A  large  number  of  cases  are  cited  from  other 
states  in  support  of  this  position.  The  answer  to  this  is, 
simply,  that  there  are  various  statutes  in  various  statea 
and  various  decisions  of  the  courts  construing  them,  but 
that  our  statute  has  been  construed  by  this  court  in  Ger- 
rard  v.  The  Omaha,  N.  &  B.  H.  R.  Co.,  14  Neb.,  270,  to 
include  all  persons  who  have  an  interest  in  the  estate, 
and  in  Dodge  v.  The  Omaha  d  8.  W:  R.  Co.,  20  Neb.,  276, 
it  has  been  expressly  decided  that  the  mortgagee  is  an 
owner  within  the  meaning  of  this  statute.  A  further  an- 
swer would  be  that  if  this  statute  only  provided  for  pro- 
ceedings against  owners,  the  company  by  including  these 
mortgagees  in  this  proceeding  has  itself  interpreted  the 
statute,  and  itself  declared  that  they  are  owners;  whether 
they  were  originally  rightfully  included  or  not,  having 
taken  part  in  these  proceedings,  they  would  be  bound  by 
them.  Having  been  included  by  the  Bridge  &  Terminal 
Company  with  a  view  to  conclude  their  interest,  it  seems 
clear  that  they  must  be  allowed  a  right  of  appeal. 

In  Penn  Mutual  lAfe  Ins.  Co.  v.  Creighton  Theatre 
Building  Co.,  51  Neb.,  659,  it  is  declared  that  an  appeal- 
able interest  exists  where  the  judgment  or  decree  so  aflfectg 
a  party  or  privy  to  the  record  that  he  would  derive  a  sub- 
stantial benefit  from  its  modification  or  reversal.  There 
seems  no  sort  of  a  doubt  that  these  mortgagees  would  hare 
a  substantial  interest  in  the  augmentation  of  the  fund 
which  is  subject  to  their  lien.  It  would  seem  that  the 
Bridge  &  Terminal  Company  can  not  take  proceedings 
which  shall  conclude  the  rights  of  these  mortgagees  as 
to  the  property  taken  and  make  these  mortgagees  a  party 
to  these  proceedings  without  conferring  upon  them  the 
right  of  appeal.  But  it  is  claimed  that  if  they  appealed 
they  must  in  some  way  make  the  owners  of  the  fee  par 
ties  to  the  proceedings.  This  does  not  seem  to  be  the  rule 
If  these  mortgagees  have  a  right  of  appeal,  their  appeal 
of  itself  brings  up  all  the  parties  necessary  for  its  deter- 
mination.   Polk  V.  Covell,  43  Neb.,  884 ;  Claflin  v,  Amcri- 
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can  National  Bank  of  Omaha,  46  Neb.,  884;  Johnson  r. 
Reed,  47  Neb.,  at  paj^e  327.  These  cases  rest  upon  the 
doctrine  of  McHugh  v.  Smiley,  17  Neb.,  626,  which  has 
been  frequently  cited  with  approyal.  That  there  was  no 
error  in  overruling  the  motion  to  dismiss  the  appeal,  none 
in  denying  the  motion  to  dismiss  on  account  of  appeal 
bond  being  executed  only  on  behalf  of  the  mortgagees,  and 
none  in  sustaining  the  demurrer  to  the  answer,  seems 
clear. 

The  additional  question  involved  in  that  answer  is 
whether  or  not  in  filing  their  claims  against  the  estate 
of  Anthony  J.  Drexel  these  trustees  abandoned  their  mort- 
gage. Counsel  seek  to  claim  under  Code  provisions  pro- 
viding that  one  who  l^^s  resorted  to  proceedings  at  law 
must  exhaust  them  before  he  will  be  permitted  to  seek  a 
foreclosure  of  his  mortgage.  This  evideptly  has  no  appli- 
cation to  the  present  proceeding.  This  is  not  a  proceeding 
to  foreclose  a  mortgage.  It  is  an  attempt  to  preserve  the 
full  value  of  their  lien  upon  certain  lands  from  which  the 
Bridge  &  Terminal  Company  is  seeking  to  divest  that  lien. 
The  only  basis  on  which  the  proceedings  in  probate  could 
be  held  to  prevent  the  mortgagees  asserting  their  right 
would  be  that  such  probate  proceedings  waived  not  the 
immediate  right  to  foreclose  but  absolutely  the  entire  lien. 
It  is  not  possible  to  so  hold. 

As  above  suggested,  it  is  not  seriously  claimed  that  there 
is  no  evidence  to  suppoi-t  the  finding  of  the  trial  court  as  to 
the  amount  of  damages.  It  is  claimed,  somewhat  inconsist- 
ently, that  the  testimony  goes  to  show  that  the  remaining 
portions  of  the  tract  are  still  valuable  enough  to  furnish 
ample  security  for  the  payment  of  the  f250,000  mortgage 
and  interest.  Wjbether  this  is  so  or  not,  these  mortgagees 
have  the  right  to  have  the  full  value  of  the  land  taken 
applied  towards  the  payment  of  their  claim. 

It  is  also  claimed  that  instead  of  there  being  1.14  acres 
there  are  only  1.09  acres  taken  and  that  the  damages  found 
by  the  court  are  therefore  to  that  extent  in  excess  of  the 
true  amount.    There  was  not,  however,  any  appeal  from 
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the  finding  of  the  county  court  as  to  the  atiount  of  land 
taken.  The  Bridge  &  Terminal  Company  is  seeking  to 
uphold  the  finding  and  judgment  of  the  county  court  and 
it  can  hardly  be  heard  to  claim  an  error  in  respect  to  the 
amount  of  the  land  taken.  This  proceeding  is  a  hearing 
without  pleadings  and  in  such  cases  the  only  question 
before  the  court  is  the  amount  of  damages ;  if  other  issues 
are  involved  they  must  be  pleaded  to  be  available.  Rcpub- 
lican  Valley  R.  Co.  v.  Hayes,  13  Neb.,  489;  Trester  v.  Mis- 
souri P.  R,  Co.,  33  Neb.,  at  page  185. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

KiRKPATRiCK  and  LoBiNGiER,  CC,  concur. 

Affikmed. 

Note — A  rehearing  of  the  above  cause  was  denied  in  an  opinion, 
by  Sdllivan,  C.  J.,  filed  July  3,  1903.  In  this  opinion,  however,  the 
former  one  is  modified  by  holding  that  the  appeal  in  the  cause  was  not 
effective  against  the  landowner  and  ''the  freeholders'  award,  so  ftr 
as  he  is  concerned,  is  conclusive/'  This  opinion  is  reported  In  96  N.  W. 
Rep.,  276. — Repobteb. 


The  Supreme  Lodge  of  the  Sons  and  Daughters  of  Pro- 
tection V.  Emma  E.  Underwood. 

Filed  December  17,  1902.    No.  12,338. 
Commissioner's  opinion.    Department  No.  3. 

1.  Insurance:     Fraternal:     Suictde,   Absence  of  Provision  Aoaixst. 

a  certificate  of  membership,  in  favor  of  a  person  therein  named 
as  beneficiary,  in  a  fraternal  insurance  company  organized  for 
the  benefit  of  its  members  and  beneficiaries,  Is  not  avoided  by  tbe 
suicide  of  the  assured,  in  the  absen<;e  of  a  provision  in  the  con- 
tract of  insurance  to  that  effect. 

2.  Insurance:    Application  as  a  Part  of  Policy:    Pleading.    Where  it 

is  claimed  that  the  application  is  a  part  of  the  contract  of  insur 
ance  in  such  company,  such  fact  must  appear  from  the  language 
of  the  policy,  application,  constitution  or  by-laws  of  the  comptny, 
or  by  apt  averments  in  the  pleadings  of  the  party  thus  claiming 
that  it  is. 


^r- 
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Error  from  the  district  court  for  Cherry  county.    Tried 
below  before  Westover,  J.    Affirmed. 

Frank  L.  Weaver  and  Frank  J.  Kelley,  for  plaintiff  in 
error. 

Allen  (?.  Fisher^  A.  M.  Morrissey^  Charles  J.  Buell  and 
Chauncey  L.  Wood,  contra. 

Al^BRT^  0. 

This  action  was  brought  by  Emma  E.  Underwood,  to 
recover  on  a  beneficiary  certificate  issued  by  The  Supreme 
Lodge  of  the  Sons  and  Daughters  of  Protection,  a  fraternal 
insurance  company  organized  for  the  benefit  of  its  mem- 
bers and  beneficiaries,  insuring  the  life  of  her  husband 
for  her  benefit.  The  petition  is  in  the  usual  form  and 
sufficiently  states  a  cause  of  action.  In  the  argument  it 
is  claimed  that  as  the  petition  originally  stood,  it  alleged 
that  the  assured  was  accidentally  shot  and  that  the  word 
"accidentally"  was  stricken  out  by  leave  of  court  after  the 
introduction  of  the  testimony.  But  the  petition  shown 
by  the  transcript  does  not  contain  the  word  "accidentally," 
nor  are  we  able  to  find,  from  an  examination  of  the  rec- 
ord, that  it  ever  contained  the  word.  Whether  it  did  or 
not,  however,  in  our  view  of  the  case,  is  immaterial.  The 
defense  relied  on  is  that  the  assured  committed  suicide. 
The  answer,  among  other  things,  contains  the  following 
allegations:  "That  at  the  time  of  issuing  said  certificate, 
♦  *  •  (the  defendant)  had  in  its  possession  the  fol- 
lowing agreement  made,  executed  and  delivered  to  it  by 
the  said  David  M.  Underwood  which  was  in  words  and 
figures  as  follows,  to  wit:"  Then  follows  a  copy  of  what 
purjwrts  to  be  an  application  of  the  assured  for  member- 
ship in  the  defendant  orderj  containing,  among  other  stip- 
ulations, the  following:  "I  also  agree,  that  should  I  commit 
suicide  within  two  years  from  the  date  of  my  admis- 
sion into  the  order,  whether  sane  or  insane  at  the  time, 
that  this  contract  shall  be  null  and  void,  and  of  no  bind- 
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ing  force  upon  the  said  supreme  lodge,"  Then  follows 
the  allegation  that  the  defendant  would  not  have  issued 
said  certificate,  "but  for  the  agreement,  representations 
and  statements,  made  by  the  said  Daniel  M.  Underwood 
in  his  application  for  membership."  The  jury  returned 
a  verdict  for  the  plaintiff,  and  judgment  was  given  accord- 
ingly.   The  defendant  brings  error. 

Every  defense,  save  that  of  suicide,  is  eliminated  from 
this  case,  and  the  reasons  urged  for  a  reversal  of  the  judg- 
ment of  the  district  court  are  based  entirely  on  the  evi- 
dence, rulings  and  instructions  of  the  court  in  regard  to 
that  defense.  We  do  not  deem  it  necessary  to  examine 
into  those  reasons,  because  we  are  satisfied  that  the  ques- 
tion of  suicide  is  immaterial,  in  view  of  the  record.  The 
certificate  names  the  plaintiff  as  the  beneficiary.  It  con- 
tains no  provisions  exempting  the  defendant  from  liability 
in  case  the  assured  dies  by  his  own  hand.  Neither  the 
constitution,  nor  the  by-laws  of  the  defendant,  contain  any 
such  provision.  It  is  true  what  purports  to  be  an  appli- 
cation of  the  assured  contains  such  a  provision,  but  it  is 
not  referred  to  in  the  certificate,  nor  does  it  provide  that 
it  shall  be  a  part  of  the  contract;  neither  does  the  cou- 
stitution  or  by-laws  make  it  a  part  of  the  contract  of  in- 
surance. There  is  no  doubt  it  might  be  a  part  of  such 
contract,  in  the  absence  of  all  these  things;  but  in  that 
event  its  relation  to  the  contract  should  appear  by  apt 
averments.  The  answer  contains  no  such  averments;  it 
does  not  even  give  the  date  of  the  alleged  application, 
nor  is  there  any  allegation  that  the  certificate  is  based  on 
such  application.  These  omissions  are  not  cured  by  the 
allegation  that  the  certificate  would  not  have  issued  **but 
for  the  agreement,  representations  and  statements  made  by 
the  said  David  M.  Underwood  in  his  application  for  mem- 
bership," because  such  omissioi^s  destroy  the  force  of  this 
very  allegation.  In  our  opinion,  therefore,  the  certificate, 
with  the  constitution  and  by-laws,  constitute  the  con- 
tract of  insurance,  and  as  the  contract  as  thus  constituted 
contains  no  provision  against  suicide,  a  defense,  based  on 
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such  ground,  is  not  available  in  this  case  on  the  facts 
stated.  Mills  v.  Rohstock,  13  N.  W.  Kep.  [ilinn.],  Ifi2; 
Kerr  v.  Minnesota  Mutual  Benefit  Association,  12  Am.  St. 
Rep.  [Minn.],  631;  Patterson  v.  The  Natural  Prcmiuni 
Mutual  Life  Ins.  Co.  of  Madison,  100  Wis.,  118;  Fitch  v. 
American  Popular  Life  Ins.  Co.,  59  N.  Y.,  557,  17  Am. 
Kep.,  372;  Goodwin  v.  Procident  f^a rings  Life  Assurance 
Society,  32  L.  R.  A.  ( la. ) ,  at  page  476. 

In  this  view  of  the  case,  the  record  shows  no  defense  to 
the  action,  and  the  errors  relied  upon,  should  they  be  held 
errors,  are  without  prejudice  to  the  defendant. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Dupfib,  CO.,  concur. 

Affirmed. 


H.  M.  Brabham  et  al.,  remoxstrators,  v.  The  County 

OP  Custer  et  al.^  petitioners. 

Filed  December  17,  1902.    No.  12,339. 
Ck)inmissioner  s  opinion.    Department  No.  2. 

1.  Highways:     Counties:     Establishment  of   Road:     Recoi-.d:     Evi- 

dence ON  Ebrob:  Statutes.  All  orders  made  and  proceedings  had 
hy  a  county  board  in  the  establishment  of  a  road  are  required  to 
be  recorded;  hence,  on  error  from  an  order  establishing  a  road, 
Buch  proceedings  can  be  shown  only  by  a  duly  certified  transcript 
of  the  road-record  and  a  properly  settled  bill  of  exceptions  con- 
taining such  matters  considered  by  the  board  as  were  not  to  be 
recorded.  » 

2.  jxppeal  and  Error:    Transcript:    Orioinal  Files:    Statutes.    The 

original  files  and  papers  are  not  a  transcript  within  the  meaning 
of  section  586,  Code  of  Civil  Procedure,  and  can  not  take  the  place 
thereof  nor  supply  defects  therein. 

3.  Highways:    Record:    Finding  of  "Public  Good."    It  is  not  necessary 

to  enter  upon  the  record  an  express  finding  that  the  public  good 
requires  the  road  to  be  opened. 

4.  Parties:    Description  of,  as  "et  al,":    EJffect  in  Petition  ix  Error. 

The  words  "et  al."  following  the  names  of  parties  to  a  petition  in 

55 
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error  are  not  a  sufficient  designation  of  any  persons  not  expressly 
named  in  the  petition,  even  though  such  persons  were  parties  be- 
fore the  inferior  tribunal. 

Error  from  the  district  court  for  Custer  county.  Tried 
below  before  Sullivan,  J.    Affirmed. 

J.  R.  Dean,  for  plaintiffs  in  error. 

G.  A.  Holcomb  and  L.  E.  Kirkpatrick,  contra. 

Pound,  C. 

The  plaintiff  in  error  was  one  of  several  remonstrants 
against  the  establishment  of  a  public  road.  Upon  hea^ 
ing  before  the  county  board,  the  remonstrance  was  ove^ 
ruled  and  the  road  ordered.  Thereuiwn  error  was  taken 
to  the  district  court,  where  the  order  of  the  countv  board 
was  affirmed. 

The  district  court  was  clearly  right  in  holding  that  it 
could  not  review  the  proceedings  of  the  county  board  on 
the  record  presented.  The  transcript  filed  showed  merely 
that  there  had  been  a  petition,  supplemental  petition  and 
remonstrance,  that  a  hearing  was  had  and  that  the  remon- 
strance was  overruled  and  the  road  ordered.  The  peti- 
tion and  supplemental  petition  themselves,  the  notice,  and 
the  preliminary  orders  and  proceedings  were  not  set  out 
There  was  no  bill  of  exceptions.  An  order  was  made  to 
transmit  the  original  files  and  papers,  and  this  was  done; 
but  the  court  afterwards  held  that  there  was  no  authentic 
record  of  the  proceedings  of  the  board  nor  of  the  evidence 
before  it.  Under  sections  28  and  29,  chapter  78,  Compiled 
Statutes,  all  orders  made  and  proceedings  had  in  the 
establishment  of  the  road,  as  well  as  the  plat  and  field 
notes,  were  required  to  be  recorded.  Hence  these  matters 
could  be  shown  only  by  a  duly  certified  transcript  of  the 
road-record ;  and,  if  the  record  did  not  show  them,  a  proper 
record  could  have  been  compelled,  so  as  to  enable  the  re- 
monstrants to  secure  the  necessary  transcript.  All  other 
papers,  files,  and  evidence,  considered  by  the  board  or 
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adduced  at  the  hearing  should  have  been  preserved  in  a 
properly  settled  bill  of  exceptions.  The  original  files  and 
papers  are  not  a  transcript  within  the  meaning  of  section 
586,  Code  of  Civil  Procedure,  and  can  not  take  the  place 
thereof  nor  supply  defects  therein.  School  District  No. 
49  of  Adams  County  v.  Cooper ,  44  Neb.,  714,  717.  Nor  do 
they  constitute  a  bill  of  exceptions  until  settled  and  cer- 
tified as  required  by  law.  The  only  error  assigned  which 
could  be  considered  wafi  the  omission  to  enter  on  the  rec- 
ord an  express  finding  that  the  public  good  required  the 
road  to  be  opened.  No  such  entry  was  necessary.  McNair 
V.  StatCy  26  Neb.,  257,  260 ;  Barry  v.  Deloughrey^  47  Neb., 
354. 

We  have  treated  thi^  cause  as  if  the  petition  in  error 
were  suflScient  to  present  a  case  for  review.  But  it  is  doubt- 
ful whether  anything  is  really  before  us.  There  were  a 
number  of  remonstrants  before  the  county  board,  and  they 
made  joint  objections  and  took  joint  exceptions.  The  peti- 
tions in  error  in  both  courts  purport  to  be  brought  and  are 
signed  by  H.  M.  Brabham  "et  al."  No  one  other  than 
Brabham  is  expressly  named  anywhere  in  either  court. 
A  petition  in  error  is  a  new  and  independent  proceeding 
before  a  distinct  court  The  words  "et  al."  are  not  suf- 
ficient to  designate  any  persons  not  expressly  named  in  the 
petition,  even  though  such  persons  were  parties  before  the 
inferior  tribunal.  Hutts  v.  Martin,  141  Ind.,  701,  41  N.  E. 
Rep.,  329;  Cameron  v.  Sheppardy  71  Ga.,  781;  Miller  v. 
McKenzie,  10  Wall.  [U.  S.],  582;  Kellett  v.  Rathbun,  4 
Paige  Ch.  [N.  Y.],  102. 

We  recommend  that  the  judgment  be  affirmed. 

Barnes  and  Oldham,  CC,  concur. 

Affirmed. 
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Miles  V.  Walker.       Fremont  Foundry  &  Machine  Co.  v.  Norton. 

William  H.  MilekS  et  al.  v.  Jacob  J.  Walker  bt  AI4. 

Filed  December  17,  1902.    No.  12,345. 

Commissioner's  opinion.    Department  No.  1. 

Malicious  Prosecution:  Attobney's  Advice:  Malice:  Pbobable  Causb: 
Evidence. 

Error  from  the  district  court  for  Frontier  county.  Tried 
below  before  Norris^  J.    Affirmed. 

S.  A.  Searle,  for  plaintiffs  in  error. 

J.  L.  White,  contra. 

Hastings,  C. 

The  deteriiiination  of  the  case  of  Milcf^  v.  Walker,  66 
IS'eb.  728,  92  N.  W.  Kep.,  1014,  in  which  an  opinion  is  filed 
to-day,  deci<]i»s  this  one  also,  as  both  verdicts  were  ren- 
dered upon  tlie  same  evidences  and  under  similar  plead- 
ini»s,  under  an  agreement  that  separate  verdicts  shonld 
be  HMideri'd  accordini^  to  the  damages  sustained  by  each 
party. 

Ejrkpatrick  and  Lobingier,  CC,  concur. 

Affirmed. 


Fremont  Foundry  &  Machine  Company^  appellee,  v.  W. 

0.  Norton,  appellant. 

Filed  Deckmueb  17,  1902.    No.  12,351. 

Commissioner's  opinion.     Department  No.  2. 

1.  Accord  and  Satisfaction:  Payment  by  Ciieck  fob  Less  Thau 
A.mount  Dri::  Ai  ( :  <  i  a;N(  i..  The  acceptance  by  the  creditor  of  a 
debtor's  check  for  Ifj^s  than  the  whole  amount  of  a  past  due 
liqiiidatofl  account,  will  not  operate  as  an  accord  and  satisfaction, 
unless  sucli  check  is  accompanied  by  the  condition  that  such  ac- 
ceptance shall  be  a  full  satisfaction  and  payment  of  the  whole 
debt. 
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2.  Accord  and  Satisfaction:    Pay.mknt,  Part  by  Ciik  k.  Part  by  Set- 

off: AccEPTANCK  OF  Cin:(  K :  Bar.  A  chock  for  a  lors  amount  than 
the  contract  price  for  a  steam  boiler  was  sent  by  the  debtor  to 
the  creditor,  without  any  coiKiiiion  as  lo  i'rA  acceptance,  and 
with  a  statement  in  tlio  nature  of  a  sc'  (»IT  or  counter-claim  which, 
if  allowed,  wouhl  balance  the  account.  The  cbM-U  was  accepted, 
and  the  amount  thereof  credited  on  fho  account;  the  debtor  was 
immediately  notified  of  that  fact,  in.n.viliate  payment  of  the  bal- 
^  ance  was  demanded  and  the  dcl»tor  v. ::.s  informed  that  his  claim 
w^ould  not  be  considered.  Hvhl,  Thai  ilit^  acceptance  of  the  check 
was  not  a  bar  to  an  aclion  to  recover  ;lie  balance  of  the  debt. 

3.  Accord  and  Satisfaction:     EviDJixd-::     Sri ;  iciknt.     Evidence  exam- 

ined, and  held  sufficient  to  sustain  the  judirnient. 

Appeal  from  the  disirict  court  for  Riiiler  countv.    Triod 
bolow  before  SoKXUORCiru,  J.    Affintud, 

Matt  Miller,  for  apijellant. 

ifrXish  d  Graham,  contra. 

Barnes,  C. 

The  Fremont  Foniulry  &  ^laeliine  ('oitipany  commenced 
this  action  against  W.  i\  Norton,  in  tlu^  district  conrt  for 
Bnth^r  coiintv,  to  foreclose  a  meclKniic's  lien  upcm   the 
defendant's  mill,  situr.tt-d  in  said  coiTiity.     It  appears  from 
the  record  tlint  on  th(»  31st  day  of  Jiilv,   1000,   (leorge 
NcH'ton,  d(*fendant's  son  and  auent,  entere<l  into  an  acjree- 
ment  witli  tin*  idaiiitill*  by  tlie  ttM'ins  of  which  ])laintiff 
agreeMl  to  construct  and  furnish  to  (h^fcndant  a  certain 
horizontal  tubular  boilc^r,  to  be  delivei-cd  f.  o.  b.  the  cars 
at  Brainard,  Nebraska,  for  the  sum  of  ^140,  and  defend- 
ant aj^reed  to  accej)t  the  sanu^  at  that  price;  that  it  was 
to  be  used  in  makin^i;  certain  repairs  ui)on  the  defendant's 
mill  and  to  ti'.ke  llu»  place  of  an  old,  worn-out  boiler,  which 
wa.s  then  in  use  theiein.     Afterwai-ds  a  tlispute  arose  as 
to  Avhen  th(»  boiler  ^^'as  to  be  delivcM-cd.    T)ef(»ndant's  acrent 
testified  that  it  was  to  be  delivcM'cd  in  two  weeks,  while 
the  plaintitrs  evidence^  tendiHl  to  establish  the  fact  that 
it  was  to  be  delivered  somt^lime  between  two  and  three 
weeks  after  the  date  of  the  c(mtract.     The  plaint ilT  was 
delayed  in  the  c(mslruction  of  the  boiler  bv  an  accident 
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in  breaking  some  part  of  its  machinery,  and  on  the  15th 
day  of  August,  1900,  George  Norton  again  visited  the  citj 
of  Fremont,  and  finding  it  not  completed  claimed  to  be 
disappointed,  and  threatened  to  order  a  boiler  elsewhere 
if  the  plaintiff  could  not  perform  its  part  of  the  contract 
within  a  certain  time.  Considerable  discussion  arose  over 
the  matter,  and  finally,  to  avoid  any  trouble,  it  was  agreed 
that  the  plaintiff  should  have  the  boiler  completed  as  soon 
as  possible  and  would  reduce  the  price  of  it  from  |440 
to  $380.  The  boiler  was  completed  and  shipped  on  the 
night  of  the  19th  of  August,  and  arrived  in  Brainard  on 
the  morning  of  the  21st  of  that  month.  It  was  accepted, 
and  placed  in  position  in  the  mill  belonging  to  the  defend- 
ant, and  was  thereafter  used  by  him.  At  the  time  of  its 
delivery  the  plaintiff  mailed  a  statement  of  the  purchase 
price  thereof,  to  wit,  $380,  to  the  defendant,  and  demanded 
payment.  No  objections  were  made  on  account  of  delay 
in  delivery.  Payment  was  not  made,  however,  and  the 
defendant  wrote  several  letters  to  the  plaintiff  excusing 
the  delay  because  he  feared  that  the  boiler  was  leaking, 
and  stated  in  two  of  the  letters  that  as  soon  as  it  could 
be  cooled  off  he  would  ascertain  the  facts  in  relation  to 
it  and  advise  the  plaintiff  as  to  w^hether  it  w^as  leaking 
or  not.  In  the  last  one  of  these  letters  he  stated  that  if 
the  boiler  was  found  to  be  all  right  the  plaintiff  would 
promptly  receive  its  money.  The  wording  of  the  letter 
was  as  follows : 

"We  were  waiting  before  sending  remittance  until  boiler 
cooled  dow  n  next  Sunday,  so  we  could  get  under  it  to  make 
a  thorough  examination.  If  boiler  show's  no  leaks  around 
fines,  rivets  or  shet^ts  you  will  receive  your  money  at  once/' 

This  letter  was  written  on  the  14th  of  September,  and 
on  the  17th  day  of  the  same  month,  the  defendant  again 
wrote  to  the  plaintiff  as  follows : 

"Brainard,  Nebr.,  Sept.  17, 1900. 
^'Fremont  Foundry  &  Machine  Co.,  Fremont,  Nehr.: 

"Dear  Sirs  :  Enclosed  w^e  hand  you  check  for  |323.60  to 
baUnue  our  account  as  per  statement  enclosed," 
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The  statement  was  as  follows : 

"Fremont   Foundry   &   Machine  Co.,  by   bill   of 

Aug.  18 1380  00 

Dr.  two  days  delay,  Aug.  18  and  20  @  f20.  .|40  00 

Freight 15  50 

Message,  and  express  on  2^  tap 90 

Total 156  40 

Check  to  balance , 323  60 

1380  00" 

Accompanying  this  letter  and  statement  was  the  check 
mentioned  therein.  This  was  received  by  the  plaintiff  in 
Fremont  on  September  21,  1900,  and  credit  was  given 
defendant  on  account  for  the  amount  of  the  check,  and  the 
bill  for  freight.  Thereupon  plaintiff's  manager  wrote  the 
following  letter,  and  mailed  it  to  defendant : 

"Fremont,  Nbbe.,  Sept  21,  1900. 
^^Brainard  Roller  Mills^  Brainard,  Nebr. 

"Gents  :  We  are  in  receipt  of  yours  enclosing  check  for 
f323.60  and  freight  bill  of  |15.50  which  amounts  we  have 
placed  to  your  credit.  We  note  you  have  deducted  |40 
for  delay  and  90c  for  expenses.  Now,  gentlemen,  we  do 
not  propose  to  bandy  words  with  you,  we  are  rather  weary 
of  this  boys'  play  on  your  part,  and  considering  the  fact 
that  you  got  the  boiler  at  less  than  cost  will  only  say  that 
unless  we  get  a  draft  from  you  for  the  balance  by  return 
mail  we  will  file  a  lien  and  proceed  to  foreclose  as  fast  as 
possible.        Yours, 

"Fremont  Foundry  &  Machine  Co. 

"  Marb.^' 

-  This  letter,  was  received  by  the  defendant.  He  never 
answered  it,  and  never  remitted  the  balance  claimed  by 
the  plaintiff.  Thereupon  the  plaiuliff  filed  its  lien  as 
stated  in  the  forgoing  letter  and  brought  this  suit  to 
foreclose  the  same.  Upon  the  evidence  introduced  on  the 
trial;  the  court  found  for  the  plaintiff,  rendered  a  judg- 
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ment  against  the  defendant  for  the  balance  doe  on  the  ac- 
count, and  decreed  a  foreclosure  of  the  mechanic's  lien. 
From  this  judgment  and  decree  defendant  appealed  to  this 
court,  and  hereafter  he  will  be  called  the  appellant  while 
the  plaintiff  in  the  court  below  will  be  called  the  appellee. 

1.  The  finding  of  facts  by  the  trial  court,  having  been 
based  on  conflicting  evidence,  and  evidence  that  seems  to 
us  to  preponderate  in  favor  of  the  contentions  of  the  appel- 
lant, such  findings  will  not  be  set  aside.  This  leaves  the 
question  of  accord  and  satisfaction,  which  is  contended 
for  by  the  appellant,  the  only  one  for  our  consideration. 

2.  Appellant  contends  that  the  acceptance  of  the  check 
with  full  knowledge  of  the  contents  of  the  letter,  in 
which  it  was  sent,  with  the  statement  of  account,  oper- 
ated as  an  accord  and  satisfaction  of  the  whole  amonnt 
due  upon  the  contract.  To  support  this  contention  the 
case  of  Widner  v.  Western  Union  Telegraph  Co.,  16  N.  W. 
Rep.  [Mich.],  635,  is  cited.  That  case  was  one  wherein 
it  was  sought  to  recover  a  balance  due  for  poles  sold  and 
delivered  to  the  telegraph  company.  The  company  pleaded 
accord  and  satisfaction.  At  the  trial  the  plaintiff  intro- 
duced letters  with  inclosures,  which  letters  stated  that 
the  amount  inclosed  was  in  satisfaction  of  the  account  to 
certain  dates.  The  question  as  to  whether  or  not  the 
acceptance  of  the  money  operated  as  an  accord  and  satis- 
faction was  submitted  to  the  jury  under  proper  inst^u^ 
tions.  They  found  for  the  plaintiff,  and  rendered  a  ve^ 
diet  in  his  favor,  and  the  appellate  court  sustained  the 
judgment.  This  case  supports  the  judgment  and  decree 
in  the  case  at  bar. 

Our  attention  is  next  directed  to  the  case  of  Treat  f). 
Price,  47  Neb.,  875.  Our  decision  in  that  case  turned  upon 
the  fact  that  a  sum  of  money  was  tendered  by  the  debtor 
to  the  creditor  on  the  condition  that  he  must  accept  it 
in  full  satisfaction  of  his  demand,  the  amount  of  the  debt 
being  in  di sputa  It  was  held  that  the  debtor  must  either 
refuse  the  tender  or  accept  it  as  made  subject  to  the  con- 
dition.   If  he  accepted  it  he  accepted  the  condition  alao^ 
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notwithstanding  any  protest  he  may  have  made  to  the 
contrary.  Counsel  also  rites  the  case  of  Slade  r.  Swede- 
hurg  Elevator  Co,,  39  Neb.,  600.  In  that  case  there  was 
a  dispute  as  to  the  terms  and  conditions  of  the  contract 
and  the  amount  due  thereon.  It  was  alleged  in  the  an- 
SM'er  "that  the  elevator  was  very  defectively  constructed, 
and  that  it  was  not  completed  as  agreed,  and  that,  there- 
fore, the  elevator  company  refused  to  pay  the  amount  to 
which  appellant  would  have  been  entitled  upon  full  com- 
pliance with  the  terms  of  the  aforesaid  contract;  that  to 
settle  the  differences  it  was  agreed  finally  that  appellant 
should  be  paid  the  sum  of  |350  in  full  of  his  claim  against 
the  appellee,  which  proposition  was  assented  to  by  appel- 
lant, whereupon  that  sum  was  paid  by  appellee  to  appel- 
lant, and  that  there  was  nothing  due  when  this  action 
was  begun."  It  was  held  that  there  was  sufficient  rele- 
vant evidence  from  which  the  court  might  conclude  that 
there  had  been  made  a  compromise  of  honest  differences 
between  the  contracting  parties,  and  that  pursuant  to  the 
terras  of  such  compromise  all  matters  of  difference  had 
been  finally  settled. 

It  will  thus  be  seen  that  the  case  at  bar  does  not  fall 
within  the  rule' laid  down  in  any  of  appellant's  citations. 
He  does  not  bring  himself  within  the  rule  announced  in 
a  single  one  of  these  cases.    If  there  had  been  a  statement 
in  the  letter  which  contained  the  check  that  it  could  only 
be  received  in  full  payment  of  the  purchase  price  of  the 
boiler,  or  of  the  amount  claimed  therefor  by  the  appellee, 
and  appellee  thereupon  accepted  the  check,  its  letter  of  pro- 
test would  have  availed  it  nothing.  Such  acceptance  would 
have  resulted  in  an  accord  and  satisfaction.    There  was  no 
condition,  however,  stated  in  the  appellant's  letter.     By 
the  acceptance  of  the  check  appellee  did  not  assent  to  the 
validity  of  appellant's  claims  or  demands  set  forth  in  the 
statement  which  accompanied  it.    The  contract  price  for 
the  construction  and  delivery  of  the  boiler  was  liquidated ; 
it  was  a  fixed  and  certain  amount,  agreed  upon  between 
the  parties;  there  was  no  dispute  as  to  this  amount;  ap- 
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pellant  never  objected  to  it,  but  when  he  came  to  make 
his  remittance  he  made  certain  demands  or  claims  against 
the  appellee  and  sent  his  check  for  the  balance  of  the  pu^ 
chase  price.  This  was  the  first  time  that  he  had  ever  made 
any  claim  of  the  kind  in  question.  The  matter  had  never 
been  in  dispute  between  them^  and  until  the  receipt  of  the 
letter  appellee  never  had  any  information  that  the  appel- 
lant made  a  claim  against  it  on  account  of  the  matters 
stated  therein.  There  was  no  statement  in  the  letter  that 
if  the  check  was  received  it  must  be  received  as  a  full 
payment  of  the  appellant's  demands  against  appellee,  and 
therefore  its  acceptance  could  hardly  be  considered  to 
» amount  to  an  accord  and  satisfaction.  The  payment  in 
money  of  a  part  of  the  whole  debt  is  not  a  good  satisfac- 
tion,  even  if  accepted,  unless  the  amount  is  in  dispute  at 
the  time  of  payment,  or  is  contingent  upon  the  condition 
that  it  shall  be  received  in  full  satisfaction  of  the  whole 
debt.  1  Am.  &  Eng.  Ency.  Law  [1st  ed.],  page  97;  Perin  v. 
Cathcart,  89  N.  W.  Rep.  [Isu],  12]  Preston  v.  Grant, U  Vt, 
201;  Lord  v.  Atkins,  33  N.  E.  Rep.  [N.  Y.],  1035;  Myers 
V,  Byington,  34  la,,  205 ;  Treat  r.  Price,  supra. 

A  part  payment  only  of  a  liquidated  past  due  debt  in 
full  settlement  is  not  good  as  an  accord  aild  satisfaction. 
Mcintosh  V.  Johnson,  51  Neb.,  33,  70  N.  W.  Rep.,  522; 
Meyer  v.  Green,  69  Am.  St.  Rep.  [Ind.],  at  page  349,  note; 
Hodyes  v.  Truawy  19  Ind.  App.,  at  pages  653-658,  49  N.  E. 
Rep.,  1079. 

We  therefore  hold  that  the  acceptance  of  the  check  by 
the  appellant  did  not  bar  an  action  in  its  favor  to  recover 
the  balance  due  on  the  account;  that  the  decree  of  the 
district  court  was  right,  and  we  therefore  recommend  that 
it  be  affirmed. 

Pound  and  Oldham,  CO.,  concur. 

Affibmed. 
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Minnie  Bolunger  v.  James  H.  Knox,  Executor  of  the 

Estate  of  John  Knox,  Deceased. 

Filed  Decembeb  17,  1902.    No.  12,354. 
Commissioner's  opinion.    Department  No.  2. 

1.  Pleading:    Defenses  Inconsistent:    EjLection:    Wills:     Distbibu- 

tion:  Statutes.  Defenses  to  a  petition  for  distribution  under  a 
will  which  allege  that  the  cross-petitioner  was  omitted  by  mis- 
take from  the  will  and  also  that  she  is  provided  for  in  the  third 
clause  of  the  will,  are  inconsistent,  and  a  rule  of  the  county  court 
requiring  an  election  on  which  of  these  defenses  the  cross-peti- 
tioner will  proceed  is  fully  warranted. 

2.  Wills:  CoNBTBUcmoN :   Bequest  to  Living  Children  and  Issue:   One 

Son  Pbeviously  Dead  Leaving  Issue.  A  will  contained  a  specific 
bequest  to  one  living  child  and  a  clause  bequeathing  "all  the  resi* 
due  of  my  estate,  real  and  personal,  to  my  other  children,"  naming 
them,  "share  and  share  alike,"  and  also  a  condition  that  "If  any 
one  of  my  children  shall  die  in  my  lifetime,  leaving  issue  or  de- 
scendants, I  direct  that  his  or  her  share  shall  not  lapse,  but  shall 
be  paid  to  such  descendants  in  equal  proportions."  Held,  That  the 
heir  at  law  of  a  child  who  was  deceased  before  the  execution  of 
the  will  is  not  entitled  to  participate  in  the  distribution  of  the 
residue  of  the  estate  under  this  provision.      « 

Error  from  the  district  court  for  Otoe  county.  Tried 
below  before  Jessen^  J.    Affirmed. 

A.  L.  Timhlin  and  W.  H.  Pitzer,  for  plaintiff  in  error. 

W.  Af.  Morning,  O.  W.  Berge  and  James  W.  Eaton, 
contra. 

Oldham,  C. 

In  the  year  1899,  John  Knox,  a  resident  of  Otoe  county, 
Nebraska,  departed  this  life.  June  18,  1892,  he  made  and 
executed  a  will  in  due  form  of  law.  At  the  time  this 
will  was  made  and  also  at  the  time  of  his  death  he  had 
five  living  children,  viz.,  Mary  J.  Bolby  and  Nellie  John- 
son (daughters)  and  William  J.  Knox,  James  H.  Knox 
and  Thomas  Knox  (sons).    In  1883,  nine  years  before  the 
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will  at  issue  was  made,  a  son  named  Robert  had  died, 
leaving  a  daughter,  Mary  Bollinger,  plain tifif  in  error  in 
this  suit,  as  his  only  heir  at  law.  The  will  after  provid- 
ing for  the  payment  of  the  debts  and  costs  of  adminiR- 
tration  from  the  personal  property  gave  a  specific  bequest 
of  f  5  to  Mary  J.  Bolby,  and  disposed  of  the  residue  of 
the  estate  as  follows :  "I  give  and  bequeath  all  the  residue 
of  my  estate,  real  and  personal,  to  my  other  children 
(namely)  William  J.,  Thomas  and  James  H.  Knox,  and 
Nellie  Johnson,  share  and  share  alike  as  tenants  in  com- 
mon, to  be  paid  to  them  by  my  executor.  If  any  one  of 
my  children  shall  die  in  my  lifetime,  leaving  issue  or 
descendants,  I  direct  that  his  or  her  share  shall  not  lapse, 
but  shall  be  paid  to  auch  descendants  in  equal  propor- 
tions/^ The  will  also  appoints  James  H.  Knox  as  ex- 
ecutor. 

After  this  will  had  been  admitted  to  probate  and  in 
the  due  course  of  administration,  the  executor  filed  liis 
petition  for  final  settlement  and  prayed  therein  that  the 
residue  of  the  estate  be  distributed  among  the  four  chil- 
dren named  in  the  third  paragraph  of  the  will.  To  this 
petition  Minnie  Bollinger,  plaintiff  in  error,  filed  an  an- 
swer and  cross-petition  objecting  to  such  distribution  and 
asking  that  she  be  allowed  to  participate  in  said  distri- 
bution as  the  sole  heir  of  Robert  Knox,  deceased.  Tho 
cross-petition  was  very  inartistically  drawn,  but  apply- 
ing to  it  the  most  liberal  rule  of  construction  possible 
it  can  be  said  that  it  attempted  to  allege  two  different 
and,  as  we  think,  inconsistent  causes  of  action;  one  of 
which  attempted  to  state  a  cause  of  action  under  section 
149,  chapter  23,  Comjfi^led  Statutes,  i.  e.,  that  cross-peti- 
tioner had  been  unintentionally  and  by  mistake  or  acci- 
dent omitted  from  the  will;  the  other  cause  of  action 
alleged  was  that  she  had  been  provided  for  in  the  third 
clause  of  the  will  and  her  prayer  was  that  she  be  included 
with  the  four  children  named  in  the  third  clause  of  the 
will  in  an  equal  distribution  of  the  residue  of  the  estate. 
To  these  objections  and  cross-petition  the  executor  filed 
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a  motion  in  the  county  court  to  rcMiuire  the  cross-peti- 
tioner to  elect  on  which  cause  of  action  she  should  pro- 
ceed. This  motion  was  sustained  over  the  objection  of 
the  cross- petitioner  and  the  case  was  tried  in  the  county 
court  on  the  claim  that  the  plaintiff  in  error  was  en- 
titled to  distribution  under  the  third  clause  of  the  will. 
The  county  court  found  the  issues  in  favor  of  the  executor 
and  decreed  a  distribution  as  prayed  for  in  his  petition. 
Plaintiff  in  error  thereupon  filed  her  petition  in  error 
in  the  district  court  for  Otoe  county  for  a  review  of  the 
proceedings  had  in  the  county  court.  On  hearing  had  in 
the  district  court  the  petition  in  error  was  dismissed  and 
the  judgment  of  the  county  court  sustained,  and  from 
this  judgment  of  the  district  court  the  case  comes  here  on 
error. 

The  first  question  presented  as  on  the  action  of  the 
county  court  in  requiring  plaintiff  in  error  to  elect  on 
which  cause  of  action  she  would  proceed  in  the  trial  in 
that  court.  As  intimated  in  the  statement  of  the  case, 
we  think  that  the  two  causes  of  action  set  forth  in  the 
cross-petition  were  plainly  inconsistent. 

Plaintiff  in  error,  to  sustain  the  first  cause  of  action 
alleged  in  her  cross-petition,  must  necessarily  establish 
the  existence  of  the  following  facts:  (1)  that  she  was  not 
provided  for  in  the  will;  (2)  tliat  the  failure  to  provide 
for  her  was  by  mistake  and  unintentional  on  the  part 
of  the  testator,  and  (3)  that  she  was  either  a  child  or  the 
issue  of  a  deceased  child  of  the  testator.  On  the  other 
hand  the  second  cause  of  action  depends  on  an  interpre- 
tation of  the  will  which  by  some  canon  of  construction 
would  be  held  to  show  an  intention  on  the  part  of  the 
testator  to  provide  for  her  in  the  clause  under  which  she 
claims;  in  other  words,  to  sustain  the  second  cause  of 
action  plaintiff  in  error  would  be  required  to  show  that 
she  was  not  omitted  from  the  will  unintentionally,  but 
that  she  was  intentionally  provided  for  under  a  proper 
construction  of  the  will. 

With  some  misgivings  as  to  whether  the  will  at  issue 
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is  properly  before  us  for  construction  under  the  peculiar 
condition  of  the  record  in  this  case,  we  have  thought  it 
best  to  treat  it  as  here  and  determine  whether  or  not  in 
our  opinion  it  was  properly  construed  by  the  lower  court. 
Referring  back  to  the  will  and  the  circumstances  sur- 
rounding its  execution  as  already  set  forth  in  the  state- 
ment of  the  case;  we  find  that  at  the  time  the  \iall  was 
made  the  testator  had  five  living  children  and  one  dead 
one;  that  by  the  second  clause  of  the  will  he  made  a  spe- 
cific bequest  to  one  of  the  living  children,  and  that  by 
the  third  clause  of  the  will  he  bequeathed  all  the  residue 
of  his  estate  to  the  other  four  children,  who  were  spe- 
cifically named  in  the  bequest,  and  that  to  this  bequest 
was  added  the  provision :    "If  any  one  of  my  children  shall 
die  in  ray  lifetime,  leaving  issue  or  descendants,  I  direct 
that  his  or  her  share  shall  not  lapse,  but  shall  be  paid 
to  such  descendants  in  equal  proportion."     No  reference 
is  made  in  the  will  to  the  heirs  or  descendants  of  any 
child  who  was  deceased  at  the  time  the  will  was  made, 
and  the  condition  above  quoted  intends  to  provide  that 
if  any  of  testator's  children  named  in  this  clause  of.  the 
will  shall  die  in  his  lifetime  their  issue  or  descendants 
shall  take  the  share  provided  for  the  deceased  child.    If 
plaintiff  in  error  were  permitted  to  take  under  the  will 
she  could  only  take  by  substitution  the  share  left  for  her 
deceased  father,  Itobert  Knox,  for  whom,  as  we  have  al- 
ready seen,  there  is  no  provision  in  the  will.    And  again, 
the  will  had  disposed  of  the  entire  residue  of  the  estate 
to  one  class  of  heirs,  i,   e.,  living  children;  plaintiff's 
ancestor  having  been  dead  at  the  time  this  bequest  was 
made  could  take  no  share  under  it. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound,  CC,  concur. 

Affibmed. 


r .— 
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BJBBEOCA  W.  Woodward,  appelLbb,  v.  Joseph  Kavan  bt 

AL.,  APPELLANTS. 
Filed  December  17,  1902.    No.  12,368. 
Ck)mmls8loner'8  opinion.    Department  No.  8. 
Xortgagres:   Fobeclobube:   Appbatsal;  Statutes. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysoe,  J.    Affirmed. 

Louis  Berka  and  John  D.  Ware,  for  api)ellant8. 
F.  A.  Brogan,  contra. 

DUPFIE,  O. 

This  is  an  appeal  from  an  order  confirming  a  sale  of 
real  estate  made  under  a  decree  of  foreclosure.    The  decree 
provided  that  the  premises  "shall  be  sold  according  to 
law  as  upon  execution."    The  only  objection  urged  is  the 
claimed  unconstitutionality  of  sections  491a-491rf,  Code 
of  Civil  Procedure.    These  sections  were  brought  into  our  • 
statute  in  1875,  page  60,  by  an  act  entitled  "An  Act  for 
the  more  Equitable  Appraisement  of  Real  Property  under 
Judicial  Sale."    The  objection  urged  is  that  the  title  re- 
lates to  the  appraisement  of  property  taken  on  execution, 
while  the  act  itself  provides  both  for  an  appraisement 
and  a  sale  of  the  property.    If  we  were  to  concede,  which 
we  do  not,  that  the  act  conflicts  with  that  provision  of 
the  constitution  of  1866  which  prohibits  the  passage  of 
a  bill  containing  more  than  one  subject  which  is  clearly 
expressed  in  the  title,  then  the  law  attempted  to  be  re- 
pealed by  this  act  would  still  be  in  force  and  authorized 
the  sale  which  was  made. 

We  recommend  that  the  order  appealed  from  be  aflQrmed. 

Ames  and  Albert,  CC,  concur. 

Affibmed. 
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Ghristqpheb  G.  Rbiss^  appellant^  v.  Gbobge  W.  Abgtj* 

bright;  appellbb. 

FiLD)  Dbodcbbb  17,  1902.    Na  12,369. 
Commissioner's  opinion.    Department  No.  2. 
Trial:  Byidencb:  Fr^ud:  Misoonouot  or  GotmsKL. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 

Willard  E,  Stewart,  for  appellant 

Franl:  J.  Kelley,  contra^ 

Pound,  0. 

There  is  no  merit  in  this  appeal.  The  action  was  brought 
to  obtain  a  new  trial  in  an  action  of  replevin  on  the  ground 
that  plaintiflf  had  been  prevented  by  misconduct  of  defend- 
ant's counsel  from  obtaining  settlement  of  a  bill  of  excep- 
tions and  because  of  alleged  fraud  in  the  production  of 
false  and  perjured  testimony  at?"  the  trial.  The  defendant, 
in  connection  with  a  general  denial,  pleaded  that  the  fail- 
ure to  procure  a  bill  of  exceptions  was  due  to  the  lachcfl 
of  plaintiff's  counsel.  The  evidence  is  conflicting,  and  the 
trial  court  found  for  the  defendant.  Complaint  is  made 
because  plaintiflf  was  not  permitted  to  amend  his  petition 
during  the  trial.  The  ruling  objected  to  can  be  reviewed 
only  by  petition  in  error. 

We  recommend  that  the  decree  be  affirmed. 

Barnes  and  Oldham,  CC.^  concur. 

AFFIBHEDi 
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Lambert  C.  Kinney,  appetxrb,  v.  Ralph  R.  Bittinger, 

appeuant,  et  al. 

Filed  December  17,  1902.    No.  12,376. 

Commissioner's  opinion.    Department  No.  1. 

1.  Appeal  and  Error:  Affid.wots  fob  Continuance:  Exceptions, 
Bill  of.  Affidavits  for  continuance  must  be  embodied  in  the  bill 
of  exceptions  if  the  right  to  a  continuance  is  to  be  examined  on 
its  merits  upon  review. 

8.  Appeal  and  Error:  Appeal  in  Equity:  Evidence,  Ebbobs  in 
Exclusion  of.  An  appeal  in  equity  is  not  a  proceeding  to  correct 
errors  in  the  exclusion  of  evidence. 

Appeal  from  the  district  court  for  Kimball  county. 
Tried  below  before  Grimes,  J.    Affirmed. 

J,  L.  Mcintosh  and  Willium  P.  MileSy  for  appellants. 

Wilcox  d  Halligan  and  J.  J.  Kinney,  contra. 

Hastings,  C. 

In  this  case  the  appellants  seem  to  have  mistaken  their 
remedy.    They  say  the  principal  ground  of  complaint  is  that 
the  trial  court  erred  in  refusing  a  continuance.    An  exam- 
ination of  the  record  discloses  that  there  is  no  showing 
^th  reference  to  this  right  of  a  continuance  embodied  in 
the  bill  of  exceptions.    The  bill  of  exceptions  and  its  cer- 
tificate show  that  the  only  matter  preserved  in  it  is  the 
evidence  produced  at  the  trial.    This  being  so,  of  course, 
affidavits  for  a  continuance  merely  included  in  the  tran- 
' script  by  the  clerk  can  not  be  considered.     Mornch  v. 
^      Besack,  52  Neb.,  at  page  505 ;  Wright  v.  State,  45  Neb.,  44 ; 
K€>rth  V.  State,  46  Neb.,  631 ;  First  National  Bank  of  Madi- 
son V.  GarsSn,  48  Neb.,  763;  Durfee  v.  State,  53  Neb.,  214; 
R4iif  V.  Mason,  6  Neb.,  101.    The  last  case  has  been  fre- 
quently cited  and  always  sustained.     An  examination  of 

the  aflBdavits  in  the  transcript,  however,  would  not  indi- 
56 
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cate  that  there  was  any  error  on  the  part  of  the  trial  court 
in  overruling  the  application  to  continue. 

It  is  next  complained  that  the  court  erred  in  excluding 
certain  evidence  to  conversations  from  the  cross-examina- 
tion of  the  plaintiff.  The  matter  offered  was  in  no  sense 
cross-examination  and  it  was  not  error  on  the  part  of  the 
court  tx)  sustain  an  objection  on  that  ground.  Complaint 
is  made  as  to  a  number  of  other  errors  in  the  exclusion  of 
evidence,  but  we  do  not  discover  any  good  ground  of  com- 
plaint. Certainly  none  are  well  taken  in  this  proceeding 
by  appeal.  Appeal  is  not  a  remedy  to  correct  errors  of 
law.  Wilcox  V,  Saunders,  4  Neb.,  569.  It  will  not  present 
for  review  the  rulings  made  during  the  progress  of  the 
trial.  Zimmerman  v.  Zimmerman,  59  Neb.,  80.  Nor  docs 
it  present  for  review  the  rulings  of  the  trial  court  in  ex- 
cluding evidence.  Village  of  Syracuse  v.  Mapes,  55  Neb., 
738;  McLain  v,  Maricle,  60  Neb.,  353;  Ainsworth  v,  Tayhr, 
53  Neb.,  484. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

KiRKPATRiCK  and  LoBiNGiER,  CC,  concur. 

Afhrmed. 


Mary  H.  Green  et  al.  v.  Andrew  Diezel. 

Filed  December  17,  1902.    No.  12,386. 

Commissioner's  opinion.     Department  No.  2. 

Mortgages:  Foreclosure:  Sale:  Deposh'  bt  Purchaser.  A  rule  of 
the  district  court  requiring  purchasers  at  a  8heritf*s  or  master's 
sale  to  deposit  $50  with  the  sheriff  or  master  as  a  guarantee  of 
good  faith  in  their  purchase,  examined,  and  held  reasonable. 

Error  from  the  district  court  for  Douglas  county.   Tried 
below  before  Keysor,  J.    Affirmed. 

David  Van  FAten,  for  plaintiffs  in  error. 

George  B.  Lake  and  Hamilton  d  Maa:icellj  contra^ 
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Oldham,  C. 

This  is  a  proceeding  in  error  seeking  to  reverse  and  set 
aside  a  decree  of  the  district  court  for  Douglas  county 
foreclosing  n,^  mortgage  on  a  lot  situated  in  the  city  of 
Omaha,  Nebraska,  The  decree  of  foreclosure  was  entered 
on  March  22,  1900,  and  no  objection  was  taken  to  the 
decree.  The  petition  in  error  was  not  filed  in  this  court 
until  November  4,  1901,  more  than  a  year  and  a  half  after 
the  rendition  of  the  decree.  Consequently,  it  is  apparent 
that  plaintiffs  in  error  can  not  have  the  decree  of  fore- 
closure reviewed  by  this  court  at  this  late  day.  The  decree 
is  regular  on  its  face,  and  the  pleadings  upon  which  it  was 
entered  are  not  before  us ;  consequently,  we  must  presume 
that  there  was  competent  evidence  and  proper  pleadings  to 
support  this  decree. 

Objections,  however,  were  filed  and  exceptions  saved  to 
the  rulings  of  the  trial  court  in  confirming  the  sale  made 
under  the  decree  on  March  2,  1901,  and  these  objections 
we  will  examine.  The  first  of  these  is  that  the  appraised 
value  of  the  lot  was  too  low.  The  lot  was  appraised  at 
f6,000  and  sold  for  |5,000.  Two  affidavits  were  filed,  one 
placing  the  value  at  |7,500  and  the  other  at  |7,800.  No 
allegation  of  fraud  in  the  appraisement  is  made  and  noth- 
ing appears  from  this  showing  that  tends  to  impute  fraud 
in  the  matter. 

Another  objection  alleged  was  that  the  rule  of  the  dis- 
trict court  for  Douglas  county,  which  required  every  pur- 
chaser at  a  sheriff's  or  master's  sale  at  the  time  the  prop- 
erty is  bid  in  by  him  to  deposit  with  the  sheriff  or  master 
|50  as  a  guarantee  of  good  faith,  had  the  effect  of  pre- 
venting competition  at  the  sale  of  the  premises  in  dispute 
and  "in  fact  'chilled'  all  bids."  With  reference  to  this 
objection  we  might  say  first  that  there  is  no  showing  in 
the  record  that  any  anxious  bidder  was  "chilled"  by  this 
rule  at  the  sale  in  controversy;  and  again  that  a  killing 
and  chilling  frost  on  intermeddlers  at  a  judicial  sale  either 
not  able  or  not  willing  to  comply  with  such  a  reasonable 
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requirement  as  this  would  have  a  purifying  influence  on 
the  atmosphere  surrounding  such  sales.  Another  objec- 
tion urged  is  that  a  sale  of  the  mortgaged  premises  was  not 
made  until  eleven  months  after  the  order  of  sale  was  issued. 
This  is  absolutely  immaterial  as  the  sale  was  in  conformity 
with  the  decree. 

We  therefore  recommend  that  the  judgment  of  the  die- 
trict  court  be  af&rmed. 

Babnes  and  Pound^  CC,  concur. 

Affibmed. 


Hednry  Q.  Harte  v.  Samuel  Reichbnberg,  Admtnistbatob 
WITH  THE  Will  Annexed  op  the  Estate  of  Henry 
DoHLE^  Deceased. 

Filed  December  17,  1902.    No.  12,394. 
Commissioner'^  opitilon.    Department  No.  1. 

1.  Statutes:    Wobdb  and  Phrases:    "Trans Acmow."    The  word  "trans- 

action,"  as  used  in  section  329  of  the  Code  of  Civil  Pro- 
cedure, embraces  every  variety  of  affairs  the  subject  of  negotia- 
tions, actions  or  contracts  between  parties.  Smith  v.  Perry,  63 
Neb.,  738. 

2.  Evidence:.  Identification  by  Witness  with  Interest  in  Acnosr. 

The  contents  of  letters  and  telegrams,  which  pass  between  parties 
in  the  course  of  a  business  transaction,  not  otherwise  identified 
than  by  a  witness  who  has  a  direct  legal  interest  in  the  result  of 
the  suit,  arc  not  competent  evi(l^nce  as  against  the  personal  rep- 
resentative of  a  deceased  person. 

Ebror  from  the  district  court  for  Douglas  county.   Tried 
below  before  Keysob,  J.    Affirmed. 

J.  L.  Kaley  and  E.  Fischer,  for  plaintiff  in  error. 

Richard  S.  Horton,  contra. 

Hastings,  0. 

This  action,  an  appeal  from  probate  court  of  Douglas 
county,  wag  tried  to  a  jury  in  the  district  court  and  re- 
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suited  there  in  a  judgment  for  the  defendant  adminis- 
trator.    The  plaintiff  brings  error. 

Plaintiff's  first  cause  of  action  is  for  f 567.35,  the  ten 
per  cent,  commission  on  the  sale  of  a  stock  of  boots  and 
shoes  for  the  sum  of  f5,673.58,  which  plaintiff  claims  to 
have  made  about  September  10,  1890,  for  Henry  Dohle,  in 
his  lifetime.  The  second  cause  of  action  is  for  the  leasing 
of  the  store  room  and  basement  at  1419  Farnam  street 
for  three  years  at  $200  a  month,  for  which  a  commission 
of  five  per  cent,  of  the  entire  rental,  $360  is  asked.  The 
administrator's  answer  pleads  that  the  action  did  not  ac- 
crue within  four  years  before  the  filing  of  the  claim  in 
county  court;  that  in  1890  Dohle  owned  the  property  in 
question  and  continue*!  to  own  the  real  estate  until  his 
death  in  February,  1899;  that  on  September  10,  1890,  and 
thereafter  until  his  death  he  was  a  resident  of  Sachsen- 
berg  in  the  emi)ire  of  Germany ;  that,  by  the  statute  of  limi- 
tations there  in  force,  a  claim  for  commission  is  barred 
in  two  years.  The  answer  also  denied  all  of  plaintiff's 
allegations.  A  motion  to  strike  out  so  much  of  the  answer 
as  set  up  the  statute  of  limitations  was  overruled.  A  reply 
was  then  filed  admitting  that  the  contract  of  employment 
and  the  performance  of  services  were  more  than  four  years 
before  the  filing  of  the  claim  in  county  court,  but  saying, 
that  Dohle  was  then  in  Germany  and  never  was  a  resident 
of  Nebraska  and  the  contract  was  a  German  one;  that  the 
statute  of  limitations  of  this  state  never  began  to  run 
against  the  claim,  and  that  it  was  not  barred  at  any  time 
by  the  laws  of  the  German  empire.  At  the  trial  the  dis- 
trict court  instructed  the  jury  that  there  was  no  compe- 
tent evidence  tending  to  prove  the  claim  and  that  a  verdict 
should  be  returned  in  favor  of  the  estate.  A  motion  for 
new  trial  was  filed  alleging  error  in  this  instruction;  a 
verdict  contrary  to  law ;  a  verdict  contrary  to  the  evidence; 
and  errors  of  law  occuring  at  the  trial  and  duly  excepted 
to.  Under  this  state  of  the  record  no  errors  are  important 
except  the  alleged  one  in  giving  this  instruction.  Of  course, 
however,  if  the  tri^l  court  excluded  evidence  which  should 


822  NEBRASKA  EEPORTS.     [UNOFFrciAl. 

Harte  v.  Relchcnberg. 

have  been  submitted  to  the  jury's  consideration,  this  in- 
struction was  erroneous.  The  claim  of  error  in  overruling 
the  motion  to  strike  out  parts  of  the  answer  can  not  be 
considered.  It  is  not  mentioned  in  the  motion  for  new 
trial.  The  action  of  the  district  court  seems  to  have  been 
based  on  the  proposition  that  no  competent  evidence  wa« 
tendered  to  show  the  contract  and  the  performance  of  the 
services.  This  was  because  of  our  statute  excluding  evi- 
dence against  a  deceased  person,  by  any  witness  interested 
in  the  action  as  to  transactions  between  the  witness  and 
the  deceased.  No  evidence  except  the  plaintiflTs  was  oflFereu 
as  to  any  agreement  or  arrangement  for  these  services. 
The  plaintiff's  testimony,  so  far  as  it  was  admitted,  tended 
to  show  an  arrangement  by  correspondence  under  which 
the  business  was  done. 

Complaint  is  made  of  the  sustaining  of  an  objection  to 
the  offered  testimony  of  one  Rosenzweig,  to  having  seen 
and  known  the  contents  of  a  letter  written  by  the  plaintiff 
to  Doble  about  August  24,  1890.  Objection  was  sustained 
to  this  offer  as  incompetent,  immaterial  and  irrelevant 
We  are  unable  to  discover  any  error  in  rejecting  this  testi- 
mony. Of  course,  the  sending  and  receipt  of  letters  or 
telegrams  to  and  from  a  deceased  person  are  transactions 
with  him.  Kroh  v.  Eeins,  48  Neb.,  691 ;  Smith  i\  Perry, 
62  Neb.,  738.  The  trial  court  had  properly  rejected  plain- 
tiff's testimony  to  such  transactions  with  no  evidence  be- 
fore the  court  that  this  letter  was  ever  sent  to  or  received 
by  Dohle,  it  was  entirely  irrelevant  and  immaterial  what 
its  contents  were.  An  objection  was  sustained  to  testi- 
mony offered  on  the  part  of  this  witness  as  to  the  stock 
of  boots  and  shoes,  for  whose  sale  a  commission  was  asked. 
This  testimony  was  also  entirely  irrelevant  as  long  as  the 
contract  under  which  the  commission  was  claimed  re- 
mained unproven.  Evidence  was  also  tendered  of  the  con- 
tents of  a  cablegram  but  in  the  absence  of  any  proof  that 
such  cablegram  was  ever  sent  by  Dohle  or  received  by 
plaintiff,  its  contents  also  were  immaterial,  as  was  the 
testimony  of  Rosenzweig  as  to  how  much  he  paid  for  the 
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stock  of  boots  and  shoes.  The  same  witness'  testimony 
as  to  the  renting  of  the  real  estate  and  payment  of  rents* 
was  also  refused,  evidently  for  the  same  reason.  Testi- 
mony offered  by  William  H.  Green  to  the  value  of  plain- 
tiflf's  services  in  selling  the  stock  of  boots  and  shoes  was 
also  refused  as  being  irrelevant  and  immaterial  in  the 
absence  of  any  proof  of  the  contract  of  employment,  and 
this  is  complained  of  as  error.  It  would  not  seem  so. 
As  long  as  the  basis  of  the  action  was  unproven  evidence 
merely  going  to  fix  the  amount  of  damages  would  be  im- 
material. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

EiRKPATRiCK  and  LoBiNGiER,  CO.,  concur. 

Affirmed. 

The  First  National  Bank  of  Chadron  v.  P.  E.  Hughes 

ET  AL. 
Filed  December  17,  1902.    No.  12,401. 
Ck>mmiBSionpr'B  opinion.     Department  No.  3. 

• 

1.  Chattel   Xortgagea:     Description   of  Cattle:     Validity.     A   man 

owning  a  herd  of  two  hundred  cows  and  a  hundred  and  forty- 
three  calves,  executed  a  mortgage  containing  the  following  de- 
scription: "Two  hundred  (200)  head  of  native  cows.  In  ages 
from  three  to  seven  years;  some  branded  L  and  others  SH;  also 
with  one  hundred  head  of  above  mortgaged  cows  are  included 
in  this  mortgage  one  hundred  head  of  their  calves,  which  are  to  be 
branded  SH.  The  above  described  chattels  are  now  in  my  pos- 
session on,"  etc.  Held,'  That  this  description  was  so  indefinite  as 
to  be  void  as  against  subsequent  purchasers  of  a  part  of  the  herd 
of  calves,  without  actual  notice  of  the  instrument. 

2.  Beplevin:    Party  to  Action,  From  One  Not:    Intervention:    Stat- 

,  utes.  When  chattels  are  taken  under  a  writ  of  replevin  from  the 
possession  of  a  person  not  a  party  defendant  to  the  action,  he  Is 
entitled,  on  motion,  to  be  admitted  to  defend  his  possession  with- 
out reference  to  the  statute  on  the  subject  of  intervention. 

I,  Beplevin:  Title,  Recovery  on  Strength  of.  In  replevin  the  plaintlft 
must  recover,  if  at  all,  upon  the  strength  of  his  own  title  and 
not  because  of  the  weakness  of  that  of  his  adversary. 
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Error  from  the  district  court  for  Sheridan  county. 
Tried  below  before  Westovbr,  J,    Affirmed. 

Albert  W.  Critea,  for  plaintiflf  in  error* 

G.  Patterson  and  W.  W.  Wood,  contra. 

Ames^  0. 

On  August  29, 1900,  P.  E.  Hughes  executed  to  the  plain- 
•tiff  a  chattel  mortgage  containing  this  description:  **Two 
hundred  (200)  head  of  native  cows,  in  ages  from  three 
to  seven  years ;  some  branded  L  and  others  SH ;  also  with 
one  hundred  head  of  above  mortgaged  cows,  are  included 
in  this  mortgage,  one  hundred  head  of  their  calves,  which 
are  to  be  branded  SH.    The  above  described  chattels  are 

now  in  my  possession,  on  section  ,  township  ^ 

range ,  Sheridan  county,"  etc.   At  that  time  there  were 

on  the  mori:gagor's  ranch  143  calves  which  had  already 
been  branded  with  the  letters  SH.  It  does  not  appear  that 
there  were  then  or  subsequently,  on  that  ranch,  any  calves 
which  were  afterwards  so  branded,  nor  is  it  ascertained 
or  apparently  ascertainable  which  of  the  143  calves  were 
the  progeny  of  the  cows,  or  of  any  of  them,  conveyed  by  the 
mortgage.  Hughes  absconded  from  the  country  after  hay- 
ing sold  fifty  of  the  calves  to  Monnier  and  twenty-one  of 
them  to  the  defendant  Rising,  and  possession  had  been 
taken  by  the  purchasers  before  the  action  was  begun.  The 
action  is  in  replevin  to  recover  all  the  property  mentioned 
in  the  mortgage.  Hughes  and  Rising  were  originally  made 
defendants  thereto  and  Monnier  was  afterwards  made  a 
defendant  upon  his  own  motion  and  permitted  to  file  an 
answer  which  is  a  general  denial.  Fifty  of  the  calves  were 
taken  under  the  writ  from  the  possession  of  Monnier  and 
he  had  an  undoubted  right  to  appear  in  the  action  and 
defend  his  possession  without  reference  to  the  statute  con- 
cerning interventions.  He  was  successful  in  his  defense, 
as  was  also  the  defendant  Rising  as  to  the  twenty-one 
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calyes  purchased  by  her.  The  remainder  of  the  animals 
taken  under  the  writ  were  awarded  to  the  plaintiff,  who 
brings  the  case  to  this  court  by  petition  in  error. 

An  attempt  is  made  to  impeach  the  sales  to  Monnier  and 
Rising  on  the  ground  that  they  were  without  sufficient  or 
valid  consideration  and  were,  therefore,  void  as  against 
the  creditors  of  the  vendor.    We  do  not  see  that  this«ques- 
tion  is 'pertinent  to  the  present  controversy.     This  court 
has  held  a  great  number  of  times  that  one  claiming  under 
a  chattel  mortgage  is  in  the  attitude  of  a  purchaser  and 
not  of  a  creditor.    It  is  also  claimed  that  the  defendant 
Rising  had  actual  notice  of  the  plaintiff's  mortgage  be- 
fore she  made  her  purchase  and  that  she  bought  all  of  the 
calves  in  controversy  with  such  notice,  Monnief's  connec- 
tion with  the  transaction  being  merely  in  the  capacity  of 
her  agent,  but  this  assertion  is  denied  by  the  parties  under 
oath,  and  we  do  not  find  evidence  in  the  record  for  its 
support.    The  action  is  in  replevin  and  the  plaintiff  must 
recover,  if  at  all,  on  the  strength  of  his  own  title,  and  not 
because  of  the  weakness  of  that  of  his  adversaries.     St 
John  V.  Bwanhacky  39  Neb.,  841 ;  Kavanaugh  v.  Brodball, 
40  Neb.,  875.    This  we  regard  as  the  only  important  point 
in  the  case,  and  we  are  satisfied  that  it  was  rightly  decided 
by  the  trial  court    It  does  not  appear  from  the  evidence 
that  if  an  officer  or  an  agent  of  the  plaintiff  had  gone  to 
the  ranch  with  this  mortgage  in  his  hand  he  could  have 
selected  from  the  143  calves  100  of  them  that  were  the 
progeny  of  the  200  mortgaged  cows,  even  although  he 
had  made  inquiry  in  the  neighborhood.    In  fact  it  may  be 
doubted  if  the  mortgagor  could  have  performed  that  feat. 
But  even  this  measure  of  success  would  not  have  satisfied 
the  description  in  the  instrument,  which   required  the 
identification  of  a  certain  hundred  calves  as  the  offspring 
of  a  certain  hundred  head  of  cows,  and  besides  as  has  been 
said,  the  mortgage  called  for  calves  branded  subsequently 
to  August  29,  1900,  and  it  does  not  appear  that  Hughes 
ever  had  any  calves  which  were  branded  after  that  date. 
In  other  words,  the  description  in  the  mortgage,  as  re- 
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spects  the  calves,  is  so  indefinite  as  to  be  void ;  and  since 
it  was  the  sole  foundation  of  the  action  and  created  no 
lien  on  the  animals  in  suit,  a  verdict  and  judgment  thereon 
in  favor  of  the  plaintiff  could  not  have  been  upheld. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiE  and  Albebt,  CC,  concur. 

Affibmed. 


Lewis  V.  Cbum  v.  Swan  G.  Johnson. 

Filed  December  17,  1902.    No.  12,405. 
Ck>mmi8sioner'8  opinion.    Department  No.  1. 

1.  Limitation  of  Actions:    Bonds,  Action  on  Appeal:    Statutes.    An 

action  on  an  appeal  bond  is  governed  exclusively  by  section  14 
of  the  Code  and  not  barred  until  after  ten  years. 

2.  Limitation  of  Actions:    Statutes:    Sections  Equally  Applicable: 

Ck)N8TBucTioN.  Where  different  sections  of  the  statute  of  limi- 
tations are  equally  applicable,  the  one  allowing  the  longer  period 
governs. 

Ebbob  from  the  district  court  for  Douglas  county.  Tried 
below  before  Baxteb^  J.    Affirmed. 

A.  8.  Churchill^  for  plaintiff  in  error. 

Arthur  C.  Wakeley,  contra. 

LOBINGIEB,  0. 

This  is  an  action  on  an  appeal  bond  executed  in  order 
to  perfect  an  appeal  from  the  county  to  the  district  court 
The  bond  was  approved  May  19,  1892,  and  this  action  waB 
begun  January  16,  1901,  plaintiff  claiming  a.s  assignee 
of  the  bond.  Defendant  first  filed  a  motion  to  strike  cot 
certain  averments  of  the  petition  and  also  to  require  a 
statement  as  to  whether  the  assignment  was  in  writing. 
This  motion  was  denied  and  defendant  then  interposed  a 
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general  demurrer  which  was  likewise  overruled  and  he, 
electing  to  stand  thereon,  has  brouglit  the  case  here  by  an 
error  proceeding. 

The  question  sought  to  be  raised  by  the  demurrer  and 
the  one  principally  discussed  in  the  briefs,  is  the  statute  of 
limitations.  Plaintiff  in  error  contends  that  the  action 
is  governed  by  section  10  of  the  Code  of  Civil  Procedure, 
which  fixes  the  limitation  as  follows :  "Within  five  years, 
an  action  upon  a  specialty,  or  any  agreement,  contract,  or 
promise  in  writing,  or  foreign  judgment."  On  the  other 
hand,  defendant  in  error  urges  that  this  case  falls  within 
the  terms  of  section  14  of  the  Code,  which  reads  as  follows : 
^'An  action  upon  the  official  bond  or  undertaking  of  an 
executor,  administrator,  guardian,  sheriff,  or  any  other 
officer,  or  upon  the  bond  or  undertaking  given  in  attach- 
ment, injunction,  or  in  any  case  whatever  required  by  stat- 
ute, can  only  be  brought  within  ten  years." 

It  is  conceded  that  the  instrument  sued  on  is  one  which, 
prior  to  the  abolition  of  private  seals,  would  have  been 
termed  a  "specialty"  and  also  that  it  is  a  "promise  in  writ- 
ilig,"  and  to  that  extent  the  terms  of  section  10  are  appli- 
cable. But  on  the  other  hand,  the  instrument  is  a  "bond 
or  undertaking  ♦  •  ♦  required  by  statute."  Without 
it  the  appellant  in  that  case  could  not  have  perfected  an 
appeal,  for  the  statute  providing  for  a  bond  in  such  cases  is 
both  jurisdictional  and  mandatory.  Hicr  v.  Anhenscr-Bmrh 
Brewing  Association,  52  Neb.,  144.  The  apparent  contra- 
diction between  these  two  sections  is  of  a  character  not 
uncomraon  in  statutes  providing  for  limitations.  Indeed, 
there  are  other  instances  in  our  own  statutes;  a  mortgage, 
e.  fir.,  is  an  instrument  which  would  formerly  have  been 
termed  a  specialty,  and  is  also  a  promise  in  writing,  and 
hence,  if  no  other  section  of  the  Code  were  construed,  a 
mortgage  would  be  governed  by  the  provisions  of  section 
10.  But  section  6  expressly  provides  that  it  "shall  be 
constrifed  to  apply  also  to  mortgages."  Again,  section  14 
above  quoted,  if  considercnl  alone,  apparently  includes  the 
ca^e  of  a  guardian's  bond.    But  section  32  of  chapter  34, 
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Compiled  Statutes,  provides:  "No  action  shall  be  main- 
tained against  the  sureties  in  any  bond  given  by  the 
guardian  unless  it  be  commenced  within  four  years  from 
the  time  when  the  guardian  shall  have  been  discharged." 
This  section,  though  not  a  part  of  the  Code,  is  evidently 
an  amendment  of  section  14.  In  determining  the  period 
which  bars  a  particular  action,  our  task  is  to  construe 
the  various  statutes  together  and  to  ascertain  the  one 
specifically  applicable. 

Counsel  for  plaintiff  in  error  relies  upon  Boho  v.  Nor- 
ton j  10  Ohio  St.,  514,  to  support  his  contention  that 
this  case  falls  within  section  10.     That  was  an  action 
upon  a  stay  bond  or  recognizance  which,  like  this,  was 
a   specialty.     But    the    Ohio    statute,  then,  as    now,  in 
force,  provided  the  following  limitation:  "Within  fifteen 
years:  an  action  upon  a  specialty,  or  an  agreement,  con- 
tract, or  promise  in  writing."    2  Bates'  Annotated  Ohio 
Statutes  [3d  ed.],  section  4980.    Another  section  provided: 
"An  action  upon  the  official  bond  or  undertaking  of  an 
officer,  assignee,  trustee,  executor,  administrator,  or  guard- 
ian, or  upon  a  bond  or  undertaking  given  in  pursuance 
of  a  statute,  can  only  be  brought  within  ten  years  after 
the  cause  of  action  accrues."     2  Bates'  Annotated  Ohio 
Statutes  [3d  ed.],  section  4984.    In  other  words,  the  peri- 
ods provided  for  by  the  two  sections  are  proportionately 
reversed  from  the  positions  occupied  in  our  statute,  the 
shorter  period  being  applied  to  statutory  bonds  and  the 
longer  to  written  contracts.    In  the  case  cited,  the  answer 
alleged  that  the  action  did  not  accrue  within  fifteen  years 
and  the  case  came  up  on  demurrer  to  this  answer.    The 
averment  as  to  time  being  admitted  by  the  demurrer,  the 
cause  of  action  would  clearly  have  been  barred  under 
either  of  the  sections  quoted.    The  precise  question  arising 
here  was,  therefore,  not  presented  in  the  Ohio  case.    The 
court  made  no  attempt  to  distinguish  between  the  two 
sections  for  this  was  unnecessary.    But  this  action*  would 
be  barred  if  governed  by  section  10,  but  not  if  section  U 
applies.    In  the  Ohio  case  the  court  allowed  the  full  benefit 
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of  the  longer  period,  just  as  defendant  in  error  is  asking 
here  and  just  as  the  court  had,  in  the  earlier  case  of  Davis 
V.  Ford's  Administrator,  Wright  (Ohio),  200,  allowed  a 
suitor  who  had  two  remedies  to  avail  himself  of  one  though 
the  other  was  barred. 

It  is  contended,  however,  that  section  14  should  be  con- 
strued as  if  it  read  "an  action    ♦     ♦     •     upon  the  bond 
or  undertaking  given  in  attachment  case,  injunction  case 
or  any  case  whatever  required  by  statute."    But  it  seems 
to  us  that  the  word  "case"  is  used  in  this  section,  not  in  its 
technical  sense  of  "  cause,"  but  rather  in  the  sense  of 
"instance."    The  words  attachment  and  injunction  as  used 
here  are  not  adjectives  but  substantives  and  need  not  be 
followed  by  any  other  word.    They  are  used  in  the  same 
way  that  we  speak  of  replevin  or  mandamus,  and  it  is  not 
necessary  to  employ  the  phrase,  "a  replevin  case,"  or  "a 
mandamus  case."    Indeed,  in  order  that  the  section-  should 
read  as  contended  for  it  would  be  necessary  to  supply,  not 
only  the  word  "case"  after,  but  also  the  indefinite  article 
before,  so  that  the  full  phrase  would  be  "an  attachment 
case"  or  "an  injunction  case."    We  do  not  feel  justified  in 
supplying  these  words  in  order  to  give  a  different  meaning 
when  the  section  as  it  stands  is  complete  and  intelligible. 
Moreover,  as  counsel  suggests,  section  14  was  probably 
taken  from  section  17  (4984)  of  the  Ohio  statutes,  above 
quoted.    It  will  be  observed  that  the  phrase  there  used  is 
"a  bond  or  undertaking  given  in  pursuance  of  a  statute." 
It  is  argued  in  plaintiff  in  error's  brief  that  the  meaning 
of  these  two  sections  is  the  same  and  that  "there  can  be 
no  distinction  made  between  the  legal  effect  of  the  two 
expressions."    We  think  this  is  true,  and  for  that  reason 
we  are  unable  to  see  how  the  word  "case"  as  used  in  our 
statute  can  be  construed  as  "cause"  or  "action."     The 
Ohio  statute  would  clearly  include  bonds  given  in  any  in- 
stance "in  pursuance  of  a  statute,"  and  that,  it  seems  to 
us,  is  what  our  own  legislature  intended  to  cover.     In 
other  words,  we  think  section  14  was  enacted,  in  order  to 
provide  a  special  limitation  for  all  statutory  bonds,  while 
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section  10  was  made  to  govern  written  instruments  in 
general  not  otherwise  provided  for. 

But  if  our  view  of  this  were  incorrect  and  we  should 
read  the  word  "case"  as  though  it  were  "action,"  we  are 
unable  to  see  how  it  could  avail  plaintiff  in  error,  for  the 
bond  in  controversy  would  still  be  a  bond  given  in  an 
action  and  required  by  statute.  It  is  urged,  however,  that 
the  words  "like"  or  "similar"  should  be  applied  before  case, 
and  that  the  phrase  should  be  then  interpreted  as  if  it 
read  "attachment  case,  injunction  case  or  any  like  case 
whatever  required  by  statute."  It  is  then  argued  that  a 
distinction  is  to  be  made  between  bonds  in  attachment 
and  injunction  suits  which  are  given  in  advance  and  appeal 
and  stay  bonds  given  to  suspend  the  enforcement  of  a 
judgment.  As  we  view  it,  the  common  purpose  of  all  these 
bonds  is  to  indemnify  the  adverse  party,  and  the  time  of 
execution  is  immaterial.  But  whether  such  a  distinction 
might  be  drawn  or  not  we  cannot  supply  in  this  section, 
the  words  necessary  in  order  to  enable  it  to  be  drawn. 
This  would  be  judicial  legislation. 

It  is  urged  that  we  must  give  effect  to  all  the  words  in 
the  section  and  that  the  use  of  the  word  "attachment"  and 
"injunction"  implies  the  exclusion  of  other  actions,  pur- 
suant to  the  maxim,  expresnio  univs  est  cxclusio  aiferim. 
This  might  be  pt^rtinent  if  the  words  were  not  followed  by 
any  others,  but  we  see  no  room  for  the  application  of  this 
maxim  when  the  statute  expressly  includes  "any  case  what- 
ever." Counsel  asks  why,  if  it  was  intended  to  include 
all  statutory  bonds,  general  terms  were  not  employed 
w  hich  would  clearly  cover  them.  We  are  not  called  upon 
to  defend  or  approve  in  all  cases  the  phraseology  of  the 
statute  makers,  or  to  say  that  their  words  might  not  have 
been  more  happily  chosen.  It  is  enough  for  us  to  know 
that  they  have  expressed  themselves  and  to  endeavor  to 
ascertain  their  meaning.  But  we  think  that  when  the  leg- 
islature employed  the  phrase  "any  case  whatever  *  it  did 
undertake  and  intend  to  include  all  statutory  bonds,  and 
that  this  phrase  is  parallel  to  the  preceding  one  in  the 
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same  section  "any  other  officer."  The  latter  has  been  held 
to  include  a  bond  of  a  treasurer  {Alexander  v.  Overtorty 
212  Neb./227;  Merriam  v.  Miller,  22  Neb.,  218)  and  of  a 
county  judge  (Chicago,  B.  &  Q,  R.  Go.  v.  Philpotty  56  Neb., 
212).  The  fact  that  the  legislature  specifies  attachment 
and  injunction,  no  more  indicates  an  intention  to  exclude 
other  actions  than  does  the  mention  of  sherifiF  indicate  an 
intention  to  exclude  other  officers. 

But  if  it  were  true  that  statutory  bonds  were  not  ex- 
clusively governed  by  section  14,  and  were  also  subject 
to  the  provisions  of  section  10,  the  sustaining  of  the  de- 
murrer would  still  have  been  proper  because  the  rule  in 
such  cases  is  to  allow  the  longer  period.  This  was  illus- 
trated in  Alexander  v.  Overton,  22  Neb.,  227,  where  an 
action  uix>n  a  county  treasurer's  bond  was  sought  to  be 
included  under  section  11  of  the  Code.  Cobb^  J.,  in  writing 
the  opinion,  says: 

"There  doubtless  is  an  apparent  conflict  between  the  pro- 
visions of  the  above  two  sections.  But  it  will  be  readily 
seen  that  the  provisions  of  section  11  are  far  more  general 
and  less  specific  than  those  of  section  14,  which  quality 
would  go  far  to  indicate  the  latter  as  expressing  the  will 
of  the  legislature  as  to  the  points  of  apparent  conflict. 
This,  I  think,  would  be  true  as  to  any  statute,  but  more 
especially  so  in  construing  a  statute  of  limitations,  where 
the  general  clause  would  tend  to  limit  and  shorten  the  time 
clearly  given  by  the  more  specific  one." 

So  in  reference  to  mortgages;  while  section  6  provides 
that  it  "shall  be  construed  to  apply  also  to  mortgages," 
it  does  not  in  terms  restrict  such  instruments  to  that  sec- 
tion so  as  to  exclude  section  10.  Yet  tlys  court  has  con- 
strued the  section  as  applicable  not  only  to  mortgages  but 
also  to  notes  when  secured  by  mortgages.  Hale  v.  Chruty, 
8  Neb.,  264,  overruling  by  implication  Hurley  v.  Estes, 
6  Neb.,  386. 

After  a  careful  investigation  we  can  reach  no  other  con- 
clusion than  that  this  action  falls  within  the  terms  of  sec- 
tion 14  exclusively.    But  if  Jicction  10  were  equally  appli- 
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cable  we  should  hold^  nevertheless,  that  the  longer  period 
would  govern. 

There  are  some  minor  questions  discussed  in  the  briefs. 
It  is  claimed  that  the  court  erred  in  refusing  to  strike  out 
certain  matter  from  the  petition.  But  even  if  these  aver- 
ments were  unnecessary  it  is  not  shown  that  they  were 
prejudicial,  and  under  section  125  of  the  Code,  the  party 
making  the  motion  must  be  "prejudiced  thereby,"  So  as 
to  the  ruling  on  the  motion  to  require  a  statement  as  to 
whether  the  assignment  of  the  judgment  was  in  writing. 
Under  section  124  of  the  Code,  such  a  motion  lies  only  as 
to  the  writing  upon  which  the  action  is  "founded,"  and 
this  action  is  founded  on  the  bond.  The  claim  that  the 
assignment  might  have  been  for  collection  only,  seems  to 
be  answered  by  the  averment  "that  plaintiff  is  now  the 
owner  and  holder  of  said  judgment." 

We  recommend  that  the  judgment  be  affirmed. 

Hastings  and  Eibkpatriok,  CO.,  concur. 

Affibmbd. 


ZiMBi  Elliott  et  al.,  contestants,  v.  Thomas  H.  Eluott 

BT  AL.,  PB0P0NENT8. 

Filed  Dbcembeb  17,  1902.    Na  12,41S. 

CommiBBloner's  opinion.    Department  No.  1. 

1.  Witnesses:    Ck>MPETENCY:    Pbivilboed  Gommttkications:    Attoinit 

ARD  Client:  Statutes.  Section  383  of  the  Code  preTents  the 
giving  in  evidence,  by  a  lawyer,  only  of  confidential  oommniiict- 
tions  properly  entrusted  to  him  in  his  professional  capacity. 

2.  Witnesses:    Competency:    Pbivileoed  Communications.     Commnnt 

cations  not  confidential  in  their  character,  and  whose  proof  to 
necessary  to  eltectnate  the  instrument,  in  preparing  which  the 
attorney  was  engaged,  are  not  objectionable  on  this  ground. 

8.  Wills:  Signature:  Evidence:  Sufficibnt.  Evidence  in  this  ctsB 
examined,  and  held  to  sufficiently  show  that  the  will  in  questioa 
was  signed  by  the  draftsman,  in  the  testator's  presonce,  at  his 
previously  made  roQuest 
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4.  Wills:  Instructions:  Mental  Incapacity:  Undue  Influence: 
E3VIDENCE  Insufficient.  Evidence  examined,  and  held  to  warrant 
the  instruction  given  by  the  trial  court  that  there  was  no  evidence 
of  mental  incapacity  on  the  part  of  the  testator,  or  of  undue  in- 
fluence on  that  of  the  beneficiaries  under  the  will. 

Ebrob  from  the  district  court  for  Burt  county.    Tried 
below  before  Pawcett,  J.    Affirmed. 

Qillis  d  Bowes  and  H.  E.  Garter ,  for  contestants. 

TF.  Q.  Sears,  contra. 

Hastings,  C. 

July  11,  1900,  a  i)etition  was  filed  in  the  district  court 
for  Burt  county  for  the  probate  of  the  will  of  Jerry  C. 
Elliott.  The  matter  was  i)ending  in  that  court  on  appeal. 
The  petition  was  filed  by  Thomas  H.  Elliott  as  proponent. 
Jerry  E.  Elliott  died  April  11,  1900,  possessed  of  120 
acres  of  land,  and  some  little  personal  property,  of 
a  total  value  of  f 5,000,  leaving  surviving  him  sixteen 
children  by  three  wives.  The  will  first  disinherited  all 
his  children  except  the  four  by  his  last  wife.  It  then 
provided  for  a  tombstone  for  himself  and  his  last  wife, 
and  bequeathed  the  rest  of  his  estate  to  his  three  sons  and 
one  daughter,  the  issue  of  his  third  marriage,  and  nomi- 
nated Thomas  H.  Elliott,  one  of  the  sons,  as  executor. 
The  other  twelve  children  joined  in  the  answer  to  the 
petition  for  probate.  They  denied  the  execution  of  the 
will ;  denied  that  the  deceased's  name  was  Jerry  C.  Elliott 
and  alleged  that  it* was  Jeremiah  C.  Elliott;  denied  that 
,  he  was  at  the  time  of  its  alleged  execution  of  sufficient 
mental  capacity  to  make  a  will  and  alleged  that  the  will 
was  not  his  voluntary  act  but  was  produced  by  undue 
influence ;  that  he  was  and  had  been  for  many  years  weak 
in  body  and  mind  and  by  reason  of  physical  and  mental 
incapacity  was  unable  to  attend  to  any  business;  was 
subject  to  mental  attacks  that  rendered  him  unable  to 
move  and  destroyed  consciousness ;  was  kept  from  having 

any  communications  with  his  other  children  by  the  bene- 
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flciaries  under  the  will ;  and  that  the  will  was  the  result 
of  solicitations  and  undue  influence  on  the  part  of  the 
four  beneficiaries.  A  reply  denied  generally  all  of  these 
allegations;  alleged  that  two  of  these  contestants,  in  Feb- 
ruary, 1895,  instituted  proceedings  to  secure  a  guardian 
of  the  property  and  person  of  Jerry  C.  Elliott,  and  after 
due  inquiry  and  full  consideration  the  application  was 
disniisst?d  on  the  ground  that  the  deceased  was  of  sound 
mind  and  needed  no  guardian;  that  this  was  on  March 
4,  1895,  and  the  vnll  was  executed  on  the  6th  day  of 
March  of  the  same  year.  It  is  admitted  that  the  full 
name  of  the  deceased  was  Jeremiah  C.  Elliott,  but  that 
he  was  commonly  known  as  Jerry  O.  'Elliott.  So  much 
of  the  reply  as  sets  out  the  guardianship  proceedings  was 
demurred  to,  and  this  demurrer  was  sustained.  The  issues 
were  therefore,  simply,  the  execution  of  the  will;  the 
capacity  of  the  deceased  to  make  it  and  undue  influence 
on  the  part  of  the  beneficiaries. 

At  the  trial  the  jury  were  instructed  that  the  execution 
of  the  will  was  duly  shown  and  that  there  was  no  eyi- 
deuce  that  the  testator  was  of  unsound  mind,  or  that  the 
will  was  caused  by  reason  of  undue  influence  on  the  part 
of  tlie  legatees.  From  the  judgment  of  probate,  rendered 
after  overruling  a  motion  for  a  new  trial,  the  contestants 
bring  error. 

The  errors  named  in  the  brief  and  mentioned  at  the 
argument  are,  that  there  was  evidence  which  should  have 
been  submitted  to  the  jury  as  to  the  unsoundness  of  the 
testator's  mind,  and  as  to  undue  influence  on  the  part 
of  the  legatees;  that  the  lawful  execution  of  the  will  waSi 
not  shown  and  its  admission  to  be  read  to  the  jury  was 
error.  Complaint  was  aJso  made  of  the  admission  of  the 
testimony  of  the  witness  Peterson,  who  drew  the  will,  on 
the  ground  that  he  was  attorney  for  Elliott  in  bis  life- 
time and  the  will  was  made  under  his  advice  and  his 
evid(»nce  is  not  competent  under  section  333  of  the  Code 
of  Civil  Procedure  forbidding  evidence  by  attorneys  bb 
to  confidential  professional  communications. 
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The  last  question  probably  should  be  considered  first, 
as  it  first  arose  at  the  trial,  and  has  to  do  with  both  the 
others.  Mr.  Peterson  testifies  that  he  knew  the  deceased 
from  1894  to  1898,  and  was  frequently  employed  by  him 
as  attorney  and  was  employed  to  draw  the  will.  None 
of  his  testimony  is  objected  to  except  the  answer  to  in- 
terrogatory No.  15  of  his  deposition,  as  follows: 

"What  conversation,  if  any,  did  you  have  with  Jerry 
O.  Elliott  at  that  time  in  reference  to  the  drawing  of  the 
will?    State  fully. 

"Ans.  At  that  time  Jerry  C.  Elliott  and  myself  had  a 
long  conversation  with  reference  to  his  children,  and  his 
family  history  in  general,  both  in  Nebraska  and  in 
Indiana,  and  we  also  talked  quite  freely  about  his  finan- 
cial condition  at  that  time,  and  his  feelings  toward  all 
of  his  children,  and  quite  freely  with  reference  to  his 
desires  as  to  the  disposition  of  his  estate.  He  said  at 
that  time  as  he  had  frequently  told  me,  that  he  wisljed 
to  bequeath  his  estate,  both  real  and  personal,  to  his 
younger  children  who  were  then  living  with  him ;  he  said 
that  his  older  children  who  were  not  then  living  with 
him  had  tried  for  several  years  to  get  hold  of  what  little 
property  he  had;  he  spoke  of  his  sons  Zimri  and  John 
particularly  who  had,  for  years,  endeavored  to  get  hold 
of  his  land  and  other  property,  and  that  when  they  had 
failed  to  get  the  land  these  two  boys  stayed  away  from 
his  house  and  refused  to  aid  him  in  any  way  during  sick- 
ness or  distress.  He  said  that  his  son  Robert  was  very 
good  to  him  at  times  and  at  other  times  stayed  away 
from  him  for  quite  a  while;  he  said  that  he  had  received 
no  care  in  his  old  age  to  amount  to  anything  except 
from  his  younger  children  who  were  then  living  with 
him,  and  he  also  said  that  he  thought  that  these  younger 
children,  whose  names  were  inserted  in  the  will,  were 
entitled  to  what  little  he  had  left  when  he  got  through 
with  it.  He  also  said  that  some  of  the  older  children, 
whose  names  I  do  not  now  recall,  had  frequently  told 
him  that  if  he  willed  the  pr()i)erty  to  the  younger  chil- 
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dren^  then  living  with  him,  they  would  contest  the  will 
on  the  ground  that  he  had  a  weak  mind  and  did  not 
know  what  he  was  doing.  He  stated  frequently  at  that 
time  that  he  wanted  me  to  understand  all  of  the  details 
of  his  case  so  that  I  would  know  just  how  he  was  sita- 
ated  and  would  be  able  to  draw  up  a  will  that  wonld 
stand  in  court  Being  almost  wholly  blind  and  unable 
to  read,  Mr.  Jerry  C.  Elliott  requested  me  to  sign  his 
name  to  the  will  for  him,  which  I  did  after  reading  it 
to  him  several  times  in  the  presence  of  the  two  ^litnesses 
whose  names  were  attached  to  the  will  as  subscribing 
witnesses.  Mr.  Jerry  C.  Elliott  and  myself  at  that  time 
occupied  two  or  three  hours  in  the  discussion  of  his 
affairs,  and  I  am  unable  to  state  the  whole  conversation 
had  at  that  time  with  him,  but  have  already  testified  to 
the  gist  of  what  I  now  recollect,  and  my  recollection  of 
that  conversation  is  quite  clear  for  the  reason  that  I  was 
satisfied  a  contest  would  follow  on  account  of  the  threats 
of  the  older  children  which  he  stated  they  had  frequently 
made,  and  I  questioned  him  very  carefully  and  fully  in 
order  to  satisfy  myself  whether  or  not  Jerry  C.  Elliott 
was  at  the  time  competent  to  make  his  will,  and  whether 
or  not  there  was  any  foundation  for  the  threats  which  he 
said  had  been  made  by  his  older  sons." 

The  objection  made  to  this  is  "that  the  witness  is  in- 
competent to  testify  and  it  is  irrelevant  under  the  stat- 
ute." The  only  ground  of  incompetency  suggested  is  that 
the  witness  was  at  the  time  an  attorney  at  law,  had  been 
frequently  employed  as  such  by  the  testator,  and  had  been 
employed  on  that  occasion  to  draft  a  will,  and,  as  he 
testifies  elsewhere,  was  asked  by  the  testator  to  sign  as 
an  attesting  witness.  The  objection  was  properly  over- 
ruled. It  certainly  was  not  good  as  a  whole.  The  state- 
ment that  he  was  requested  to  sign  it  on  the  testator's 
behalf  and  that  he  did  so  after  reading  it  over  several 
times  to  the  testator  in  the  presence  of  the  other  two  wit- 
nesses, was  certainly  not  a  "confidential  communication 
properly  entrusted"  to  the  witness  in  his  "professional 
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capacity."  It  is  not  probable  that  any  part  of  the  con- 
versation was  in  the  nature  of  a  confidential  communi- 
cation. It  appears  to  have  taken  place  for  the  most  part 
in  the  presence  of  the  other  two  witnesses  and  with  no 
injunction  of  secrecy.  In  Hills  v.  State ^  61  Neb.,  at  page 
595,  it  is  said:  "The  mere  fact  that  a  communication  is 
made  to  a  person  who  is  a  lawyer,  a  doctor  or  a  priest, 
does  not  of  itself  make  such  communication  privileged. 
To  have  that  effect,  it  must  have  been  made  in  confidence 
of  the  relation  and  under  such  circumstances  as  to  imply 
that  it  should  forever  remain  a  secret  in  the  breast  of 
the  confidential  adviser." 

The  next  question  raised  in  the  record  is  over  the  ad- 
mission in  evidence  of  the  will.  It  is  earnestly  claimed 
that  the  execution  of  the  will  was  not  proven  and  the 
case  of  Murphy  v.  Hennessey,  48  Neb.,  at  page  612,  is 
cited  as  controlling  this  one.  It  does  not  seem  to  do  so. 
In  that  case  there  was  no  proof  offered  of  any  request 
for  the  signing  of  the  testatrix'  name  to  the  draft  of  the 
will.  In  the  present  case,  Mr.  Peterson,  who  drew  the 
will,  testifies  that  he  signed  testator's  name  at  the  lat- 
ter's  request,  and  the  other  two  witnesses,  Shane  and 
Brandt,  testify  to  the  same  effect.  Mr.  Peterson's  testi- 
mony has  been  given.  Shane  and  Brandt  both  say  that 
when  the  will  was  presented,  ready  for  signing,  the  testa- 
tor said  to  Mr.  Peterson  that  the  latter  would  have  to 
write  his  name ;  that  he  then  did  so  and  the  testator  after 
that  touched  the  pen  while  his  mark  was  made.  There 
is  some  objection  on  the  ground  that  it  does  not  distinctly 
appear  that  his  name  was  written  in  the  testator's  pres- 
ence, but  the  objection  seems  not  well  founded.  It  is 
clear,  from  the  testimony  of  both  Shane  and  Brandt,  that 
the  will  was  signed  while  all  four  of  the  parties  were 
in  the  room.  Mr.  Shane  says — after  describing  what  had 
taken  place  with  regard  to  the  signing,  and  in  response 
to  the  question,  "Who  were  in  the  room  at  that  time?" — 
"Mr.  Brandt  and  Mr.  Peterson,  myself  and  Mr.  Elliott." 
The  whole  circumstances  of  the  signing  as  testified  to  by 
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all  of  the  witnesses  indicate  unmistakablj  that  the  sign- 
ing of  his  name  by  Mr.  Peterson  was  done  in  the  presence 
of  the  testator.  There  was  no  error  in  the  admission  of 
the  will  in  evidence. 

It  remains  to  consider  whether  the  trial  court  was 
Wrong  in  saying  that  there  was  no  evidence  of  mental 
incapacity  in  the  testator  or  of  undue  influence  on  the 
part  of  tiie  beneficiaries  under  the  will.  So  far  as  the 
question  of  undue  influence  is  concerned,  the  only  evi- 
dence claimed  on  the  part  of  the  counsel  for  contestants 
is  the  total  disinheritance  of  his  first  two  families  of 
children,  the  leaving  of  the  entire  property  to  the  four 
children  who  were  living  on  the  farm  with  the  testator 
at  the  time  of  his  death,  and  the  slight  evidence  that  some 
efforts  were  ma£[e  to  keep  the  older  children  from  visit- 
ing the  father  in  his  last  years.  All  of  the  testator's 
children  were  grown  to  manhood  and  womanhood  at  the 
time  of  his  death.  It  would  seem  that  the  testator  had 
expressed  himself  as  intending  to  divide  his  property 
equally  among  his  children  until  the  year  1895.  Jnst 
before  this  will  was  made,  some  of  the  older  children 
became  dissatisfied  with  the  management  of  the  farm  in 
charge  of  the  younger  children,  and  attempted  to  have 
a  guardian  appointed  for  the  i)erson  and  property  of  their  , 
father.  This  seems  to  have  angered  him  greatly,  and  to 
have  been  the  cause  of  breaking  ofif,  to  some  degree,  of 
friendly  relations  between  the  father  and  the  older  chil- 
dren, but  such  relations  were  not  wholly  suspended.  They 
seem  to  have  visited  their  father  before  his  death. 
Friendly  relations  with  two  daughters  of  the  second  wife 
seem  never  to  have  been  interrupted.  The  will,  as  before 
stated,  was  made  in  1895,  immediately  after  the  dismissal 
of  the  guardianship  proceedings,  something  more  than 
five  years  before  the  testator's  death.  There  is  no  proof 
of  any  solicitation  or  efforts  on  the  part  of  the  bene- 
ficiaries to  procure  the  execution  of  the  will  and  no  pre- 
sumption can  be  allowed  against  it  from  the  mere  fact 
that  the  whole  of  this  small  property  is  Irft  to  tbe  last 
family  of  children. 
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So  far  as  the  question  of  mental  incapacity  is  concerned 
there  is  no  proof  submitted  except  to  the  fact  that  the 
testator  was  old  and  weak  and  almost  totally  blind.  That 
his  mental  faculties,  aside  from  such  weakness  as  grew 
out  of  these  infirmities,  were  sound  and  clear,  seems  en- 
tirely certain.  There  is  no  evidence  in  this  record  to 
impeach  or  contradict  that  of  the  subscribing  witnesises 
as  to  his  mental  condition,  and  that  the  terms  of  the 
will  were  directed  by  himself,  with  the  full  capacity  to 
recall  the  items  of  his  property  and  his  children  by  each 
wife.  It  is  not  thought  that  the  trial  court  committed 
any  error  in  saying  that  there  was  no  proof  either  of  men- 
tal unsoundness  or  of  undue  influence. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

KiRKPATRiCK  and  LoBiNGiBiB^  CO.,  concur. 

Affirmed. 


COMMHRGIAL    StaTB   BANK    OP   OrAWFORD,   APPELLANT^   V. 

WiiiLiAM  H.  Ketcham  bt  al.^  appellees. 

Filed  Decbmbeb  17,  1902.    No.  12,862. 
Ck>mmi88ioner's  opinion.     Department  No.  3. 

1.  Appeal  and  Error:    Law  of  the  Case:    Adjudicated  Qttestions: 

Injunction.  Where  the  defendants  appeal  from  a  decree  in  favor 
of  the  plaintiff,  allowing  an  injunction,  which  is  contingent  on 
the  doing  of  certain  acts  hy  the  plaintiff,  and  the  decree  is 
affirmed  in  this  court,  such  decree  is  conclusive  on  the  parties 
as  to  all  matters  thereby  adjudicated,  on  an  appeal  from  a  subse- 
quent order  in  the  same  case. 

2.  Injunction:    Allowed  bt  County  Judgfe:    Validitt.    Where,  In  the 

absence  of  the  district  Judge  and  of  the  Judges  of  the  supreme 
court,  a  petition  for  an  injunction  is  presented  to  the  county 
Jad£;e,  and  a  temporary  injunction  allowed  by  him,  and  the  peti- 
tion and  the  order  of  the  county  Judge  forthwith  filed  in  the 
district  court,  the  injunction  is  not  void  on  the  ground  that  the 
order  therefor  was  made  before  the  action  was  commenced. 

S«  Payment:    Decree  Contingent  on:    Pabt  Overlooked  as  to  Costs: 
Tender:    Acceptance.    Where,  on  a  motion  to  make  a  decree  ab- 


840  NEBRASKA  REPORTS.     [Unofficial. 

Commercial  State  Bank  of  Crawford  y.  Ketcham. 

Bolute,  whicli  was  contingent  on  the  payment  by  tbe  plaintiff  of 
a  certain  sum  and  the  costs  in  a  certain  action,  it  appeared  that 
the  plaintiff  had  complied  with  the  decree  on  his  part,  save  that 
through  oversight  he  had  omitted  to  pay  a  small  item  of  costs 
which  he  thereupon  tendered,  the  tender  should  have  been  ac- 
cepted and  the  rule  granted. 

4.  Injunction  Ag^ainst  Sale:  Evidence  Insufftcient.  ^Bvidence  exam- 
ined, and  held  not  to  sustain  the  finding  that  the  defendants  were 
unable  to  comply  with  the  terms  of  the  decree. 

Appeal  from  the  district  court  for  Dawes  county. 
Tried  below  before  Harrington^  J.  Reversed  with  direc- 
tions. 

Albert  W.  C rites ^  for  appellant. 

Allen  G.  Fisher ^  contra. 

Albhrt^  O. 

This  action  was  brought  by  the  CJommercial  State  Bank 
of  Crawford,  against  William  H.  Ketcham  and  others, 
to  restrain  the  sale  of  certain  personal  property  under 
an  execution  issued  on  a  judgment  rendered  in  a  certain 
action  of  replevin,  in  which  the  plaintiff  herein  was  de- 
fendant and  William  H.  Ketcham,  one  of  the  defendants 
herein,  was  plaintiff.  The  court,  after  a  hearing  on  the 
merits,  entered  a  decree  in  these  words: 

"It  is  therefore  the  judgment,  order  and  decree  of  the 
court,  that  upon  the  plaintiff  paying  to  the  clerk  of  said 
court  the  sum  of  fl08.95  with  seven  per  cent  interest 
thereon  from  the  26th  d^y  of  February,  1896,  within 
twenty  days,  together  with  the  costs  of  said  replevjn  ac- 
tion, then  that  said  injunction  heretofore  granted  may, 
and  is  hereby  made  perpetual,  and  that  ui)on  such  pay- 
ment the  sheriff  shall  deliver  to  plaintiff  the  warrants 
levied  upon  by  him.  That  upon  its  failure  so  to  do  within 
said  time,  then  that  said  property  levied  upon,  shall  be 
by  the  sheriff  of  said  county,  sold,  for  the  purpose  of 
realizing  said  sum." 

From  this  decree  the  defendants  appealed  to  this  court 
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On  the  19th  day  of  June,  1901,  Pound^  C,  filed  an  opinion 
in  the  case,  recommending  the  a£9rmance  of  thp  decree. 
The  opinion  was  approved  by  the  court  and  the  decree 
was  affirmed.  The  facts  sufficiently  appear  in  that  opin- 
ion, which  is  reported  in  1  Neb.  [Dnof.],  454.  Other  facts 
bearing  on  the  case  may  be  found  in  Commercial  State 
Bank  of  Crawford^.  Ketcham y  46  Neb.,  568,  which  is  part 
of  the  same  controversy  now  before  the  court. 

On  the  11th  day  of  June,  1902,  the  plaintiflF  filed  a 
motion  in  the  district  court,  asking,  in  effect,  that  the 
decree  of  the  district  court  be  made  absolute  as  to  the 
defendants,  of  which  the  defendants  had  due  notice.  A 
hearing  was  had,  upon  which  it  was  established  that  the 
plaintiff  had  complied  with  the  requirements  of  the  decree 
on  its  part,  except  as  to  an  item  of  f  1.70  of  the  costs  in 
the  replevin  case,  which,  through  inadvertence,  it  had 
omitted  to  pay.  A  tender  of  this  amount  was  made  at  the 
hearing.  For  the  purpose  of  showing  their  inability  to 
comply  with  the  decree  on  their  part,  the  defendants 
showed  that,  within  twenty  days  from  the  dissolution  of 
the  temporary  injunction,  and  before  the  bond  was  given 
to  keep  such  injunction  in  force  until  the  final  hearing 
on  the  merits,  the  defendant,  Samuel  A.  Bryant,  as  dep- 
uty sheriflF,  sold  the  proi)erty  in  controversy  on  the  execu- 
tion issued  on  the  replevin  judgment,  to  the  defendant 
Ketcham,  the  execution  plaintiff.  The  court  found  that 
f  1.70  of  the  costs  in  the  action  of  replevin  had  not  been 
paid,  and  that  the  defendants  could  not  comply  with  the 
requirements  of  the  decree  on  their  part  and  denied  the 
motion.  Prom  the  order  denying  Jie  motion  the  plain- 
tiff appeals  to  this  court 

On  the  23d  day  of  September,  1902,  and  more  than  a 
year  after  the  affirmance  of  the  decree  on  the  merits  by 
this  court,  the  defendant  Fisher  filed  in  the  present  case 
what  is  denominated  a  cross-petition  in  error,  assailing 
the  decree  and  now,  for  reasons  which  are  not  clear  to 
us,  insists  that  the  present  appeal  reopens  the  entire  eon- 
troveray. 
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So  far  as  the  "cross-petition  in  error"  is  concerned  it 
will  suffice  to  say  that  the  party  presenting  it  was  a  party 
to  the  appeal  from  the  decree  thereby  agsailed,  and,  what- 
ever its  merits  or  demerits,  it  is  final  and  conclusive  on 
all  the  parties  as  to  all  matters  thereby  adjudicated. 

The  defendants  insist  that  the  motion  was  properly 
denied  because  the  county  judge  granted  the  temporary 
injunction  before  the  action  was  commenced.  The  record 
shows  that  the  injunction  was  granted  on  the  same  day 
the  petition  was  filed  in  the  district  court.  The  only  evi- 
dence we  have  that  it  was  granted  before  the  petition  was 
filed  is  that  the  record  shows  that  both  were  filed  at  the 
same  time.  It  is  true,  section  252  of  the  Code  of  Civil 
JProcedure  provides  that  "The  injunction  may  be  granted 
at  the  time  of  commencing  the  action,  or  at  any  time  after- 
wards, before  judgment,"  but  this  section,  like  all  others, 
should  be  given  a  reasonable  construction.  So  far  as 
appears  from  the  record,  the  plaintiflp  presented  its  peti- 
tion to  the  county  judge,  procured  the  order  and  forth- 
\iith  filed  both  in  the  district  court  Under  such  circum- 
stances, to  hold  that  the  injunction  was  granted  before 
the  action  was  commenced,  instead  of  at  the  time  it 
was  commenced,  would  be  technical  almost  to  the  point 
of  absurdity.  The  temporary  injunction  was  valid.  After 
its  dissolution  it  was  kept  in  force  until  the  final  hear- 
ing on  the  merits  by  a  bond,  the  sufficiency  of  which  was 
not  challenged  by  a  motion  to  strike  or  otherwise  at  the 
time ;  within  the  time  allowed  by  law  for  filing  such  bond 
the  alleged  sale  was  made;  it  was  therefore  made  in  con- 
tempt of  the  temporary  injunction  then  in  force.  Besides, 
the  sale  was  between  parties  to  the  suit  who  were  before 
the  court  at  the  hearing  of  the  motion  under  considera- 
tion ;  it  does  not  appear  that  the  property  had  passed  from 
the  possession  of  the  purchaser.  That  being  tame,  the 
finding  of  the  court  that  the  defendants  were  unable  to 
comply  with  the  decree  is  wholly  unwarranted. 

So  far  as  the  plaintiff's  failure  to  pay  the  f  1.70  costs 
is  concerned,  where  substantial  interests  are  involved,  if 
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it  can  be  prevented,  *  trifles  should  not  be  permitted  to 
stand  in  the  way  of  justice.  Plaintiff  should  have  been 
permitted  to  pay  the  amount  instanter,  and  the  relief 
asked  by  the  motion  should  have  been  granted. 

It  is  therefore  recommended  that  the  order  denying  the 

motion  be  reversed  and  the  cause  remanded  with  directions 

• 

to  the  district  court  that,  upon  the  payment  of  the  sum 
of  fl.70,  the  balance  due  on  the  costs  in  the  action  of 
replevin,  within  twenty  days  from  the  filing  of  the  man- 
date issued  herein,  an  order  be  entered  making  the  decree 
heretofore  entered  in  this  cause  absolute  as  to  the  defend- 
ants, and  that  the  cross-petition  in  error  be  dismissed. 

Ambs  and  Duffib^  GO.,  concur. 

Th^  order  of  the  district  court  is  reversed  and  the  cause 
remanded  with  directions  to  the  district  court,  upon 
the  payment  of  the  sum  of  f  1.70  into  court  by  the  plain- 
tiff, to  be  applied  on  the  costs  in  the  action  of  replevin, 
within  twenty  days  from  the  filing  of  the  mandate  issued 
herein,  to  enter  an  order  making  the  decree  heretofore 
entered  in  this  cause  absolute  as  to  the  defendants,  and 
the  cross-petition  in  error  filed  herein  is  dismissed. 

Bbvebsbd  with  directions. 
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CommisBloner's  opinion.     Department  No.  1. 

1.  Beneficial  Associations:  Insurance:  Pleading:  Evidence  Not 
Presebved:  Presumption:  Statutes.  Where  a  plaintiff's  allega- 
tions in  a  petition  to  open  up  a  Judgment  for  fraud  of  the  suc- 
cessful party  in  obtaining  It,  filed  under  section  602  of  the  Code, 
are  sufficient,  and  the  evidence  taken  at  the  hearing  is  not  pre- 
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served,  the  action  of  the  trial  court  in  setting  aside  the  Judgment 
and  granting  a  new  trial  will  be  presumed  to  have  been  on  suffl- 
cient  evidence. 

2.  Beneficial  Associations:  Insub^ncb:  Suspension  Unauthorized: 
Waives.  The  evidence  in  this  case  showing  an  unauthorisEed  sus- 
pension of  the  insured  in  1S93,  but  also  showing  that  under  a 
change  of  constitution,  January-  1,  1894,  by  which  f  1  became  pay- 
able monthly  without  notice  on  penalty  of  suspension  and  for- 
feiture if  such  pr  ment  was  not  made,  and  that  eleven  months 
elapsed  under  this  constitution  without  any  attempt  to  comply 
with  it  on  assured's  part  before  his  death,  held,  that  his  rights 
were  forfeited  and  there  could  be  no  recovery  by. his  beneficiary- 

Error  from  the  district  court  for  Holt  county.    Tried 
below  before  Kinkaid^  J.    Reversed. 

James  W.  Carr  and  Matthew  Gdring^  for  plaintiffs  in 
error. 

H.  M.  Uttley^  contra. 

Day,  C. 

This  action  was  brought  in  the  district  court  for  Holt 
county  by  Alice  Scott  against  the  Grand  Lodge  of  the 
Ancient  Order  of  the  United  Workmen  of  Nebraska,  to 
recover  upon  a  beneficiary  certificate  issued  by  the  de- 
fendant to  Barrett  Scott,  the  husband  of  the  plaintiff. 
Upon  the  issues  tendered  by  the  pleadings  a  trial  was  had 
to  a  jury  resulting  in  a  verdict  in  favor  of  the  plaintiff 
for  the  amount  called  for  by  the  certificate,  with  interest, 
upon  which  judgment  Avas  subsequently  entered.  To  rt»- 
view  this  judgment  the  defendant  has  brought  error  to 
this  court. 

One  of  the  errors  complained  of  is  the  granting  of  a 
new  trial  upon  the  plaintiff's  petition  for  a  new  trial 
filed  August  6,  1898.  It  appears  that  a  trial  had  been 
previously  had  to  the  court  resulting  in  a  judgment  in 
favor  of  the  defendant  on  June  19,  1897.  Upon  a  hear- 
ing on  November  11,  1898,  this  judgment  was  set  aside 
by  the  court.    The  evidence  taken  at  this  hearing  is  not 
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preserved  in  the  bill  of  exceptions  and  the  presumption 
must  be  indulged  that  the  action  of  the  trial  court  in 
awarding  a  new  trial  was  based  upon  sufficient  testimony. 
The  only  question  still  open  in  regard  to  this  new  trial 
is  whether  the  allegations  of  the  petition  on  which  it  was 
granted  are  sufficient  to  support  the  order.  We  think 
they  are.  It  is  shown  that  the  defendant  asked  that  plain- 
tiff be  required  to  set  up  a  copy  of  the  defendant's  consti* 
tution  and  by-laws.  1?or  the  purpose  of  complying  with 
this  request  the  plaintiff  asked  of  defendant  and  was 
furnished  a  copy  thereof  by  one  of  the  defendant's  at- 
torneys. The  petition  also  alleged  that  plaintiff  expressly 
inquired  if  any  changes  had  been  made  in  the  constitu- 
tion or  by-laws  and  was  informed  that  there  had  been 
no  material  changes  since  the  issuance  of  the  benefit  cer- 
tificate in  question.  The  plaintiff  alleges  that  she  relied 
upon  this  statement  and  went  to  trial ;  that  in  truth  and 
in  fact  a  change  had  been  made  in  the  constitution  of  the 
defendant  order  to  become  effective  January  1,  1894,  so 
that  it  appeared  from  the  copy  set  out  in  the  petition 
that  the  grand  recorder  was  only  required  to  notify  sub- 
ordinate lodges  of  death  losses.  It  also  alleged  that  under 
the  constitution  as  it  existed  in  1893,  when  it  is  claimed 
the  certificate  was  forfeited  for  non-payment  of  assess- 
ments, the  grand  recorder  was  required  to  notify  mem- 
bers of  subordinate  lodges  as  to  the  death  losses  and  the 
necessity  of  an  assessment.  The  by-laws  are  alleged  to 
have  provided  that  this  notice  from  the  grand  recorder 
shall  constitute  an  assessment.  It  is  also  alleged  that 
under  the  consti+ution  as  it  existed  in  1893,  there  were  no 
valid  assessments  and  so  there  could  have  been  no  for- 
feiture. 

Section  602  of  the 'Code  of  Civil  Procedure  provides: 
"A  district  court  shall  have  power  to  vacate  or  modify 
its  own  judgments  or  orders,  after  the  term  at  which  such 
judgment  or  order  was  made:  ♦  •  •  (Fourth.)  For 
fraud  practiced  by  the  successful  party  in  obtaining  the 
judgment  or  order/' 
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The  allegations  in  the  petition  seem  sufficient  to  au- 
thorize the  court  to  set  the  judgment  aside  under  the  pro- 
visions of  the  above  quoted  section. 

It  is  also  urged  that  the  judgment  is  not  sustained  by 
the  evidence.  The  record  shows  that  the  defendant  is  a 
voluntary  fraternal,  beneficial  association,  organized  upon 
the  lodge  system  with  authority  to  do  business  in  this 
state;  that  O'Neill  Lodge  No.  58  is  a  subordinate  lodge 
under  the  authority  and  jurisdiction  of  the  Grand  Lodge; 
that  in  addition  to  the  fraternal  and  social  features  of  the 
organization,  it  also  undertakes,  under  certain  conditions, 
to  furnish  indemnity  in  case  of  death  of  its  members. 

In  hi  *  lifetime  Barrett  Scott  became  a  member  of  the 
defend  lit  association,  and  on  March  25,  1891,  there  was 
issued  to  him  a  beneficiary  certificate  whereby  defendant 
agreed  in  case  of  his  death  to  pay  to  Alice  Scott,  his  wife, 
f2,000,  upon  the  express  condition  '^that  said  Barrett 
Scott  shall  in  every  particular  while  a  member  of  this 
order,  comply  with  all  the  laws,  rules  and  regulations 
thereof."  At  the  time  Mr.  Scott  became  a  member  and 
until  January  1,  1894,  the  rules  and  regulations  of  the 
defendant  association  prescribed  the  manner  of  making 
assessments  and  the  giving  of  notice  thereof,  to  its  mem- 
bers, as  follows: 

"The  issue  of  the  notice  of  assessment  by  the  grand 
recorder,  as  provided  for  in  the  constitution  and  by-laiR'S 
of  this  Grand  Lodge  shall  constitute  the* making  of  an 
assessment  of  one  dollar,  which  must  be  paid  to  the  lodge 
by  each  member  holding  a  certificate  or  having  received 
the  W.  degree,  provided,  such  member  has  received  his 
certificate  or  W.  degree  prior  to  the  date  of  the  death 
on  which  the  assessment  is  made.  Written  or  printed 
notices  shall  be  sent  through  the  mail  or  delivered  in  pe^ 
son  by  the  financier,  not  later  than  the  8th  day  of  the 
month  in  which  notice  was  issued  by  the  grand  recorder." 

At  a  meeting  of  the  Grand  Lodge  held  in  May,  1893, 
the  above  provision  was  entirely  abrogated  and  in  lieu 
thereof  a  rule  was  adopted  which  became  operative  Jan- 
uary 1, 1894,  as  follows: 
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"There  shall  be  due  as  a  regular  assessment  without 
notice,  on  the  first  day  of  each  month,  from  each  Work- 
man degree  member  in  good  standing  of  this  jurisdiction, 
the  sum  of  one  dollar,  payable  to  the  financier  of  this 
lodge  on  or  before  the  28th  day  of  the  month,  provided, 
if  there  is  no  assessment  for  the  month,  or  if  tlfere  be 
two  or  more  assessments  for  that  month,  notice  thereof 
shall  be  published  in  the  official  organ  of  the  order,  or 
in  such  other  manner  as  the  Grand  Lodge  shall  prescribe." 

The  constitution  of  the  defendant  organization  provides 
that  "the  certificate  of  each  member  who  has  not  paid 
such  assessment  on  or  before  the  28th  day  of  said  month, 
shall  by  the  fact  of  such  non-payment,  stand  suspended, 
and  no  action  upon  the  part  of  the  lodge  or  any  officer 
thereof  shall  be  reciuired  as  essential  to  such  suspension."' 

The  record  shows  that  during  the  month  of  June,  1893, 
Scott  deposited  with  the  financial  secretary  of  the  local 
lodge,  whose  duty  it  was  to  collect  the  assessments,  the 
sum  of  f5  to  be  applied  in  payment  of  future  dues  and 
assessments,  and  upon  September  1,  1893,  there  was  re- 
maining  of  said  sum  in  the  hands  of  the  financial  secre- 
tary the  sum  of  |3.25.  It  also  appears  that  in  August, 
1893,  Scott  absconded  from  the  county  in  which  he  was 
living  and  his  whereal)outs  were  unknown  until  October 
10,  1893.  In  September,  1893,  the  financier  of  the  local 
lodge,  acting  under  the  direction  of  the  officers*  of  the 
Qrand  Lodge,  returned  to  Mrs.  Scott  the  balance  in  his 
hands,  to  wit,  the  sum  of  $3.25;  which  sum  she  accepted 
and  receipted  for.  There  is  a  dispute  in  the  testimony 
as  to  her  executing  a  receipt  for  the  money ;  but  that  she 
received  the  money  does  not  seem  to  be  denied.  It  seems 
that  this  action  was  taken  by  the  lodge  purposely  so  that 
Scott  would  be  suspended  from  his  membership  rather 
than  to  prefer  charges  against  him  and  have  him  expelled 
4>n  account  of  the  criminal  charges  pc^nding  against  him. 

In  August,  1893,  a  relief  call  was  regularly  made,  which 
under  the  rule*  became  due  and  payable  September  28. 
The  assessment  upon  this  call  was  not  paid  by  the  assured, 
58 
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and  in  fact,  no  notice  of  its  having  been  made  was  erer 
given  to  him  and  for  failure  to  collect  payment  thereof 
he  was  suspended  and  the  financier  so  reported  him  to 
the  grand  recorder.  The  testimony  shows  that  Scott  con- 
tinued to  reside  at  O'Neill,  Nebraska,  until  December  30, 
1894,  \fhen  he  was  waylaid  and  killed.  No  effort  had 
been  made  by  him  to  become  reinstated  in  the  lodge  and 
his  being  dropped  from  the  roll  of  membership  seems  to 
have  been  acquiesced  in  by  all  of  the  parties  in  interest 

In  our  view,  the  returniiig  of  the  money  in  the  hands 
of  the  financier  of  the  local  lodge  to  Mrs.  Scott,  was  ab- 
solutely unauthorized,  and  the  so-called  suspension  based 
upon  the  non-payment  of  the  August  assessment  was  ille- 
gal and  void.  The  money  had  been  deposited  for  a  spe- 
cific purpose  and  it  was  a  misappropriation  of  it  to  apply 
it  in  any  other  way  without  the  direction  of  the  insured. 
Had  Barrett  Scott  died  before  the  assessments  levied 
against  him  amounted  to  f3.25,  it  seems  clear  that  de- 
fendant would  have  been  liable,  notwithstanding  the  so- 
called  suspension;  but  after  January  1,  1894,  to  Decem- 
ber 30,  eleven  assessments  were  made  under  the  pro- 
visions of  the  constitution,  none  of  which  the  insured  paid 
or  made  any  offer  to  pay.  It  is  probably  true  that  be- 
cause of  the  failure  of  the  defendant  to  give  the  insured 
proper  notice  of  assessments  made  after  August,  1893,  to 
January  1,  1894,  that  defendant  would  not  have  had  the 
right  to  appropriate  any  part  of  the  money  in  its  hands 
to  the  payment  of  assessments  made  prior  to  January  1, 
1894.  But  this  fact  is  of  little  avail  to  the  plaintiff  in 
the  light  of  this  record.  After  January  1,  1894,  eleven 
assessments  of  one  dollar  each  were  made  under  the  pro- 
visions of  the  new  constitution,  under  which  notice  to 
the  members  was  not  necessary,  so  that  in  any  event,  Scott 
would  have  become  suspended  in  May  for  the  non-pay- 
ment of  his  April  dues. 

The  plaintiff  can  not  be  heard  to  say  that  the  insured 
failed  to  pay  the  assessments  because  he  was  suspended 
and  at  the  same  time  claim  benefits  of  full  m^nbership 
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because  the  suspension  was  illegal.  Under  the  undisputed 
facts  in  relation  to  the  non-payment  of  the  assessments 
and  dues,  it  seems  to  us  clear  that  Scott's  non-compliance 
with  the  rules  and  regulations  had  forfeited  his  member- 
ship in  the  order  and  that  the  judgment  should  hare  been 
directed  in  favor  of  the  defendant. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

• 

Hastings  and  Kirkpatrick^  CO.,  concur. 

Bbvbbsbd  and  remanded. 
Opinion  on  rehearing  follows. 


Grand  Lodge  Ancient  Order  of  United  Workmen  op 

Nebraska  et  au  v.  Alice  Scott. 

FiucD  December  2,  1903.    No.  11,828. 
Commissioner's  opinion.    Department  No.  3. 

1.  Beneficial  AssociationB:    Insurance:    Assessments:    Payment  in 

Advance:  Suspension.  A  member  of  a  beneficial  association  in 
good  standing  deposited  with  the  financier  of  his  local  lodge  a  sum 
of  money  sufficient  to  pay  his  assessments  and  dues  for  several 
months  in  advance.  The  financier  accepted  the  money,  agreeing 
so  to  apply  it.  The  member  then  left  the  town  of  his  residence, 
and  during  his  absence  the  financier  returned  the  money  so  de- 
posited, less  one  assessment,  to  the  beneficiary  named  in  the 
member's  certificate,  and  thereupon  the  member  was  marked  sus- 
pended for  failure  to  pay  the  next  regular  assessment.  Held, 
that  the  suspension  was  unauthorized  and  void. 

2.  Beneficial   Associations:     Insxtbance:     Forfeiture:     Assessments: 

RiQHT  TO  Receive  in  Advance.  Where  the  financier  of  a  lodge  has 
accepted  on  deposit  a  sum  of  money  from  a  member  to  cover 
*  anticipated  assessments,  agreeing  so  to  apply  it,  a  forfeiture  can 
not  be  predicated  upon  the  failure  of  the  member  personally  to 
tender  the  amount  of  an  assessment  when  due,  if  the  financier 
has  money  in  his  hands  to  meet  the  assessment;  and  it  is  imma- 
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terlal  that  the  duties  of  his  office  did  not  require  him  to  receive 
money  for  assessments  before  they  were  payable,  if  in  doing  so 
he  has  not  contravened  any  positive  law  of  the  organization. 

3.  Beneficial  Associations:     Suspension    Illboai.:     Continuation   ov 

Membership.  One  who  is  illegally  suspended  from  a  beneficial 
association  may  treat  the  suspension  as  illegal  and  void,  his  mem- 
bership continuing,  if  he  does  not  acquiesce  in  and  consent  to  the 
illegal  suspension,  and  he  need  not  seek  reinstatement 

4.  Beneficial  Associations:     Suspension   Illegal:    Tkndes  aw  Subse- 

quent Dues.  A  forfeiture  can  not  be  predicated  upon  an  omission 
of  one  party  brought  about  by  the  conduct  of  the  other  party;  so 
that  where  a  member  has  been  illegally  suspended  from  a  benefl- 
cial  association  and  dues  tendered  by  him  are  refused,  the 
grounds  for  the  refusal  being  continuous  in  their  nature,  his 
failure  thereafter  to  tender  dues  can  not  be  made  the  basis  of  a 
forfeiture  until  after  notice  of  a  readiness  to  receive  the  dues  has 
been  brought  home  to  "the  suspended  member. 

6.  Beneficial  Associations:  Suspension  Ili£oal:  Consent:  EvmENCx: 
Insufficient.  While  a  member  of  a  beneficial  association  who 
Is  illegally  suspended  may  acquiesce  in  and  consent  to  the  sus- 
pension, so  as  to  forfeit  his  rights  under  a  benefit  certificate,  the 
evidence  in  this  case  is  examined  and  held  not  to  warrant  an  la- 
ference  that  the  suspended  member  acquiesced  in  or  consented  to 
the  illegal  suspension. 

Q.  Beneficial  Associations:  Fobmer  Decision.  Former  decision  ren- 
dered in  this  case  (Orand  Lodge,  Ancient  Order  of  United  Work- 
men V,  Scott,  ante,  page  845,  93  N.  W.  Rep.,  190)  not  adhered  to. 

Rehearing  of  case  reported  anie,  page  845. 

Error  from  the  district  court  for  Holt  county.  Tried 
below  before  Kinkaid^  J.     Judgmcitt  below  affirmed. 

James  W.  Carr  and  Matthew  Oering^  for  plaintiffs  in 
error. 

H.  M.  Vttley,  contra, 

KiRKPATRICK,  C. 

This  action  was  instituted  by  plaintiff,  Alice  Scott,  in 
the  district  court  for  Holt  county,  to  recover  upon  a  bene- 
fit certificate  hold  by  her  husband,  Barrett  Scott,  in  de- 
fendant, the  Grand  Lodge  of  the  Ancient  Order  of  United 
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Workmen.  There  was  judgment  for  plaintiff,  and  the 
case  is  presented  to  this  court  upon  petition  in  error.  At 
a  former  hearing,  an  opinion  in  this  case  was  filed  re- 
versing the  judgment  Orand  Lodge  Ancient  Order  of 
United  Workmen  of  Nebraska  v.  IScott^  ante^  page  845, 
93  N.  W.  Rep.,  190.  Upon  the  application  of  plaintiff, 
a  rehearing  has  been  granted,  and  the  cause  is  again  open 
for  consideration  on  the  merits. 

It  will  be  convenient  in  the  outset  briefly  to  restate  the 
facts.  Plaintiff,  in  her  amended  petition,  alleged  that 
she  was  the  widow  of  Barrett  Scott,  who  prior  to  his 
death  was  a  member  of  O'Neill  Lodge  No.  153,  Ancient 
Order  United  Workmen ;  that  in  March,  1891,  the  defend- 
ant had  issued  to  Scott  a  beneficiary  certificate,  agreeing 
to  pay  plaintiff  upon  her  husband's  death  the  sum  of 
|2,000;  that  due  notice  was  given  to  defendant  of  Scott's 
death;  that  during  his  lifetime  he  paid  all  dues  and  as- 
sessments legally  and  regularly  levied  against  him  as  a 
member  of  defendant  order,  and  that  the  certificate  was 
in  full  force  and  effect  at  the  time  of  his  death ;  there  was 
prayer  for  judgment  in  the  sum  of  f 2,000  with  interest. 
The  defendant  in  its  answer  admitted  that  Scott  became 
a  member  of  the  defendant  order  March  25,  1891,  but  that 
he  failed  to  pay  relief  call  No.  13,  which  had  been  levied 
by  the  supreme  lodge  and  became  due  and  payable  Sep- 
tember 1,  1893,  and  after  due  notice,  because  of  such  fail- 
ure, he  was  suspended,  according  to  the  laws  and  the  con- 
stitution governing  the  order,  to  which  Scott  had  agreed 
upon  becoming  a  member,  as  set  out  and  alleged  in  de- 
fendant's answer.  It  was  also  alleged  in  the  answer  that 
section  4,  article  7  of  the  constitution  of  defendant  order, 
was  amended,  the  amendment  being  promulgated  and  in 
full  force  and  effect  from  and  after  January  1,  1894,  pro- 
viding that  there  should  be  due  as  a  regular  assessment 
on  the  first  day  of  each  month,  without  notice,  the  sum  of 
one  dollar,  payable  to  the  financier  on  or  before  the  28th 
day  of  the  month ;  that  pursuant  to  the  provisions  of  the 
constitution,  so  amended,  assessments  were  duly  and  reg- 
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ularly  levied  upon  the  membership  of  defendant,  and  no- 
tices thereof  were  published  in  the  official  organ  of  the 
order,  but  that  Scott  failed  and  refused  to  pay  such  as- 
sessments although  well  knowing  that  such  failure  would 
result  in  his  suspension,  and  that  had  he  been  in  good 
standing  on  the  1st  day  of  January,  1894,  he  would  have 
been  liable  to  the  assessments  levied  from  and  after  that 
date;  but  having  failed  to  pay  the  assessments  between 
September  1,  1893,  and  January  1,  1894,  he  would  again 
have  become  suspended  for  failure  to  pay  the  assessments 
due  after  January  1,  1894.  In  her  reply,  plaintiff  pleaded 
that  the  so-called  suspension  on  the  29th  day  of  Septem- 
ber, 1893,  was  wrongful,  illegal  and  improper,  and  that 
by  reason  thereof  the  certificate  remained  in  full  force 
and  legal  effect  until  Scott's  death. 

The  evidence  shows  that  Scott  became  a  member  in  good 
standing  of  defendant  order  March  25,  1891.  Relief  call 
No.  13  was  levied  on  September  1,  1893,  and  became  due 
and  payable  on  the  28th  day  of  that  month,  and  there- 
after became  delinquent.  It  further  appears  that  in  the 
early  part  of  August,  1893,  Scott  left  the  city  of  his  resi- 
dence, O'Neill,  having  prior  to  that  time  paid  into  the 
hands  of  the  financier  of  the  local  lodge  the  sum  of  about 
$5  to  apply  on  his  assessments  as  they  became  due.  Out 
of  this  sum  the  financier,  accordin*^  to  the  directions  of 
Scott,  paid  the  August  assessment.  Scott  remained  away 
from  O'Neill  until  October  10, 1893,  when  he  was  returned 
to  O'Neill  by  the  sheriff  of  Holt  county,  and  he  remained 
there  until  December  31,  1894,  when  he  was  w^aylaid  and 
killed  by  a  band  of  assassins.  It  seems  that  after  his  de- 
parture from  O'Neill,  the  matter  of  whether  or  not  he 
should  be  retained  as  a  member  of  the  lodge  was  discussed 
by  the  local  lodge  at  its  regular  meeting.  It  does  not 
appear  that  smy  definite  action  was  taken,  but  it  does 
api>ear  that  the  money  deposited  with  the  financier  by 
Scott  before  leaving,  less  the  August  assessment,  was 
either  returned,  or  attempted  to  be  returned  to  plaintiff; 
or,  at  all  events,  it  was  not  applied  for  the  purpose  for 
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which  it  was  left,  and  Scott  was  accordingly  marked  sus- 
pended on  the  books  of  the  lodge  for  non-payment  of  as- 
sessment for  September,  1893.  Under  this  st^te  of  facts, 
it  was  concluded  on  the  former  hearing  that  the  suspen- 
sion was  illegal  and  void.  With  this  determination  we  are 
at  present  content.  Under  none  of  the  terms  of  Scott's 
contract  with  defendant  order  that  has  been  called  to  our 
attention,  could  such  action  be  construed  to  be  legal  or 
authorized.  It  appears  from  the  record  to  have  been 
Scott's  custom  from  time  to  time  to  leave  sums  of  money 
in  the  hands  of  the  local  financier  for  application  on  his 
assessments  when  they  foil  due,  and  this  custom  was  ac- 
quiesced in  and  acted  upon  by  the  financier.  His  failure 
to  apply  the  money  in  his  hands  on  September  1,  1893, 
as  Scott  directed  was  an  act  for  which  Scott  could  not  be 
legally  responsible.  The  funds  were  misappropriated,  and 
the  attempted  suspension  upon  the  alleged  ground  of  fail- 
ure to  pay  tlie  assessment  must  be  held  unavailing. 

If  he  was  illegally  suspended  in  September,  1893,  what 
were  his  rights  in  the  premises?  Manifestly,  he  could 
waive  the  illegality  of  the  suspension,  and  apply  for  re- 
instatement in  the  manner  prescribed  by  the  laws  of  the 
defendant  order  for  the  reinstatement  of  suspended  mem- 
bers. But  in  view  of  the  circumstances  leading  up  to  his 
suspension,  Scott  for  obvious  reasons  might  have  hesitated 
to  assume  the  risks  attending  this  method  of  obt^ning 
relief  from  the  action  of  the  local  lodge  in  dropping  him 
from  the  membership.  He  might  have  appealed  to  the 
courts,  in  a  proper  proceeding,  either  to  obtain  its  process 
to  compel  the  order  to  reinstate  him,  or  have  his  status 
judicially  determined  and  declared.  But  however  that 
may  be,  or  whatever  other  recourse  was  open  to  him,  it  is 
clear  to  us  that  if  the  expulsion  of  Scott  was  wholly  void 
and  unauthorized,  he  was  at  liberty  to  treat  it  as  such, 
and  after  being  satisfied  that  further  tender  of  dues  and 
assessments  would  be  wholly  nugatory  because  of  the  reso- 
lution of  the  order  to  refuse  them,  his  membership  would 
continue,  notwithstanding  he  ceased  to  make  tenders  at 
Btated  intervals  or  upon  the  first  of  each  month. 


856  NEBRASKA  REPORTS.     [Unofficul. 

Grand  Lodg«  ▲.  O.  U.  W.  ▼.  Scott 

In  our  opinion  it  is  quite  immaterial  whether  the  finan- 
cier of  the  local  lodge  was  authorized  to  receive  money 
from  members  to  apply  on  dues  or  assessments  before  the 
same  were  due.  The  fact  in  the  case  at  bar  is  that  the 
financier  did  receive  a  large  sum  of  money  from  Scott, 
a  sum  sufQcient  to  pay  his  assessments  for  several  months, 
and  received  it  under  an  agreement  and  understanding 
so  to  apply  it.  Having  done  so,  it  was  too  late  subse- 
quently, and  in  the  absence  of  Scott,  to  refuse  to  apply 
tiie  money  as  he  agreed.  We  have,  then,  this  situation: 
an  illegal  suspension  September  28,  1893,  and  a  tender 
of  the  dues  payable  thereafter  regularly  by  the  suspended 
member  up  to  January  1,  1894,  and  a  refusal  thereof  bv 
the  lodge.  It  is  difficult  to  conceive  what  more  could  have 
been  demanded  of  Scott  The  law  does  not  require  the 
ceaseless  repetition  of  a  useless  act,  in  order  to  preserve 
one^s  rights.  In  Hoeffner  v.  Orand  Lodge  of  Ghrman  Or- 
der of  Harugariy  41  Mo.  App.,  at  page  360,  it  is  said :  "If 
a  judgment  for  the  expulsion  of  a  member  is  void  because 
rendered  in  an  unauthorized  manner,  and  the  member 
treats  it  as  invalid,  his  membership  continues,  and  he  need 
not  seek  reinstatement"  It  is  clear  to  us,  and  seems  to 
be  conceded,  that  if  Scott  had  died  between  September, 
1893,  and  January  1,  1894,  plaintiff  could  have  recovered 
against  defendant. 

But  ui)on  the  fact  that  Scott  did  not  die  until  December 
31,  1894,  some  fifteen  months  after  his  suspension,  during 
which  time  he  made  no  tender  of  dues,  or  any  effort  at 
reinstatement,  the  contention  seems  to  be  based  that  plain- 
tiff can  not  recover.  The  argument  in  support  of  this 
contention  is  that  even  if  Scott's  membership  continued 
in  force  as  long  as  the  sum  deposited  by  him  with  the 
financier  would  have  paid  his  dues  and  assessments,  which 
it  seems  would  have  been  until  about  January  1,  1894) 
thereafter,  under  the  amended  constitution  dues  became 
payable  without  notice,  and  suspension  resulted  from  the 
mere  fact  of  non-payment,  and  Scott,  being  in  default  on 
that  d         nd  for  many.  nioi^(h§  thereafter,  at  once  stood 
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suspended.  Upon  consideration,  we  must  hold  this  con- 
tention without  substantial  merit.  From  the  record  it 
is  altogether  apparent  that  the  officers  of  defendant  order 
regarded  Scott  as  suspended  from  and  after  September 
28,  1893.  At  no  time  thereafter,  without  reinstatement  in 
regular  order,  would  they  have  received  any  money  from 
him  in  payment  of  any  dues  or  assessn^ents.  This  fact 
must  have  been  as  apparent  to  Scott  as  it  was  to  the  offi- 
cers of  defendant.  The  refusal  by  the  lodge  of  the  dues 
tendered  after  September,  1893,  was  upon  grounds  in  their 
nature  continuous.  The  provision  in  his  contract  by  which 
Scott  was  obliged  to  tender  the  sums  needed  to  meet  the 
assessments,  and  all  similar  provisions,  are  upon  the  as- 
sumption that  if  seasonably  offered  there  will  be  a  readi- 
ness on  the  part  of  the  order  or  association  to  which  they 
are  payable  to  receive  them.  Where,  by  a  decision  once 
had,  it  is  notoriously  declared  that  the  member  is  sus- 
pended, and  dues  from  him  will  no  longer  be  accepted, 
the  failure  thereafter  to  tender  them  can  not  constitute 
a  waiver  of  any  rights  until  notice  of  a  change  in  the  atti- 
tude of  the  order  is  brought  home  to  the  suspended  mem- 
bCT.  To  hold  that  Scott  was  suspended  for  failure  to  pay 
assessments  due  subsequent  to  the  expiration  of  the  period 
covered  by  the  deposit  made  by  him  would  be  to  redate 
the  suspension  in  order  to  make  legal  what  was  illegal. 
The  defendant  relied  as  a  defense  upon  the  legality  of  the 
suspension  of  September^  1893.  A  forfeiture  in  this  case 
can  not  be  based  upon  a  failure  on  the  part  of  Scott  to 
tender  assessments  payable  to  January  1,  1894. 

In  their  brief  counsel  conceded  that  if,  after  the  deposit 
made  by  Scott  had  been  exhausted,  and  after  the  advent 
of  the  year  1894,  when  the  amended  constitution  became 
effective,  Scott  had  made  one  tender  of  the  assessment 
then  due,  further  tenders  would  have  been  unnecessary, 
and  cite  several  cases  (March  v.  Supreme  Ijodgcy  29  Fed. 
Rep.,  896;  McKee  v.  The  Phcenix  Ins.  Co.,  28  Mo.,  383; 
Meyer  v.  Knickerbocker  TJfe  Ins.  Co.,  73  N.  Y.,  528),  but 
we  can  not  see  that  they  sustain  the  contention.    Assum- 
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ing  that  Scott  knew,  or  was  charged  with  notice  of  the 
provision  in  the  amended  constitution  that  an  assessment 
of  one  dollar  was  due  on  the  first  day  of  each  month  after 
January  1,  1894,  without  notice,  and  that  failure  of  any 
member  or  his  failure  to  pay  such  assessment  would  result 
in  suspension  without  any  action  on  the  part  of  defendant 
or  any  of  its  officers,  what  was  there  in  this  knowledge 
that  would  carry  any  intimation  to  him  that  a  tender  on 
January  1,  1894,  would  have  been  accepted?    He,  at  that 
time,  had  already  been  declared  suspended  by  the  defend- 
ant   The  attitude  of  the  defendant  toward  him  was  fixed 
and  determined,  and  had  been  for  several  months,  the  as- 
sessments payable  in  which  had  been  declined.    The  only 
material  difference  between  the  law  of  1893,  and  the  law 
of  1894,  touching  the  subject  of  assessments,  was  that  in 
the  former  a  valid  and  regular  assessment  depended  upon 
due  notice  to  the  member,  unless  such  notice  were  waived; 
whereas  in  the  latter,  the  assessment  became  due  and  pay- 
able without  notice,  and  upon  failure  to  pay  the  member 
stood  suspended.    This  distinction  could  not  have  had  any 
bearing  upon  the  fixed  attitude  of  the  defendant  toward 
Scott,  and  its  determination,  already  manifested,  to  refuse 
tendered  assessments.    We  see  no  reason  for  holding  that 
after  the  exhaustion  of  the  deposit  Scott  should  have  made 
a  tender  of  at  least  one  of  the  assessments  i)ayable  subse- 
quent to  January  1,  1894.     Chietzkow  v.  The  Michigan 
Mutual  Life  Ins.  Co.j  105  Wis.,  448.     In  the  case  cited 
it  is  said :  "The  rule  of  law  is  maintained  with  great  una- 
nimity that  one  party  can  not  predicate  a  forfeiture  upon 
an  omission  by  the  other  which  his  ow^n  conduct  has  helped 
to  bring  about ;  that  the  declaration  that  a  policy  of  insur- 
ance is  already  forfeited  will  con  titute  a  sufficient  justifi- 
cation for  the  omission  to  tender  subsequently  accruing 
premiums  and  installments,  'upon  the  ground  that  the  as- 
sured is  justified  in  believing  that  no  tender  would-be 
accepted,  and  the  formality  is  therefore  unnecessary." 

We  adopt  the  rule  announced  in  the  case  quoted  from, 
and  it  is  sufficient  to  dispose  of  the  contention  that  Scott's 
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membership  was  forfeited  by  reason  of  his  failure  to  ,pay 
or  tender  payment  of  assessments  at  any  time  after  Jan- 
uary, 1894. 

Again,  it  is  said  that  Scott,  upon  his  return  to  O'Neill 
in  October,  1893,  became  aware  of  his  suspension,  and 
remained  cognizant  of  that  fact  up  to  the  date  of  his 
death,  making  no  attempt  at  reinstatement  From  this 
we  are  asked  to  deduce  an  acquiesence  on  his  part  in  the 
action  of  fhe  lodge,  such  as  now  estops  plaintiff  from 
urging  the  illegality  of  the  suspension  of  September,  1893. 
We  do  not  undertake  to  say  that  the  beneficiary  of  an 
illegally  suspended  member  can  in  every  event  recover  the 
death  benefit,  without  reference  to  the  conduct  of  the  de- 
ceased subsequent  to  his  suspension.  It  is  easily  con- 
ceivable that  such  member  might  acquiesce  therein,  treat 
the  suspension  as  valid,  and  during  the  remainder  of  his 
life  demean  himself  in  a  manner  wholly  inconsistent  with 
any  belief  on  his  part  that  he  was  still  a  member  or  en- 
titled to  membership,  so  as  to  prevent  a  recovery.  Such 
seems  to  have  been  the  holding  in  a  case  decided  by  the 
supreme  court  of  Missouri,  where  the  member  had  been 
expelled  upon  a  charge  upon  which  the  lodge  had  n6  juris- 
diction to  try  him,  being  expelled  at  a  time  when  there 
w"ere  unpaid  and  delinquent  assessments  against  him,  of 
which  subsequent  to  his  suspension  he  made  no  tender. 
Glardon  v.  Hupreme  Lodge  Knights  of  Pythias,  50  Mo. 
App.,  45.  But  in  the  case  at  bar,  as  already  indicated, 
Scott  must  be  regarded  as  having  tendered  all  dues  and 
assessment^  up  to  the  date  of  his  suspension,  as  well  as  for 
several  months  thereafter,  and  we  are  of  opinion  that  more 
than  this  was  not  required  of  him. 

In  the  prior  opinion  it  was  stated  that  the  plaintiff  can 
not  be  heard  to  say  that  the  insured  failed  to  pay  the 
assessments  because  he  was  suspended,  and  at  the  same 
tinxe  claim  the  benefit  of  full  membership  because  the  sus- 
pension was  illegal.  In  this  language,  say  counsel  for 
defendant,  the  precise  .ind  salient  feature  of  this  case  finds 
logical  expression.    Upon  careful  reconsideration  of  this 
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question,  we  have  been  led  to  a  contrary  view.  We  do 
not  believe  that  the  two  positions  are  essentially  antago- 
nistic. We  have  already  concluded  herein,  both  upon  au- 
thority aiui  reason,  that  forfeiture  could  not  be  predicated 
upon  his  failure  to  tender  assessments  after  the  refusal 
by  the  defendant  of  repeated  tenders  made  subsequent  to 
the  void  and  illegal  suspension.  And  if  his  failure  to  ten 
der  the  assessments  was  justified,  the  plaintiff  can  not 
be  held  to  have  been  prejudiced  by  such  failure.  It  is 
conceded  that  his  suspension  of  September,  1893,  was  ille- 
gal and  unauthorized,  and  it  is  contended  that  by  reason 
of  this  fact  he  was  required  to  pay  all  assessments  up  to 
the  day  of  his  death  in  order  to  enable  the  plaintiff  to 
succeed  in  this  action.  On  the  contrary,  tendered  assess- 
ments were  refused,  upon  grounds  warranting  the  belief 
that  all  future  tenders  would  meet  with  the  same  fate. 
The  failure  to  tender  the  assessments  upon  which  the  for- 
feiture is  sought  to  be  based  was  justified,  and  the  sus- 
pension being  void,  the  membership  of  the  insured  con- 
tinued. 

In  the  prior  opinion,  it  was  also  stated  that  it  was 
probably  true  that  because  of  the  failure  of  the  defendant 
to  give  the  insured  the  proper  notice  of  assessments  made 
after  August,  1893,  to  January  1,  1894,  the  defendant 
would  not  have  had  the  right  to  appropriate  any  part  of 
the  money  in  its  hands  to  the  payment  of  assessments  made 
prior  to  January  1, 1894.  We  have  treated  this  case  upon 
a  contrary  assumption,  namely,  that  it  was  not  only  a 
right  but  a  duty  of  defendant  to  apply  the  money  in  its 
hands  to  the  'assessments  as  they  came  due  after  August, 
1893,  as  far  as  those  funds  would  apply,  without  refer- 
ence to  the  notice  required  by  the  laws  of  defendant  in 
force  prior  to  the  amendment  thereof  which  became 
effective  in  1894 ;  and  we  have  done  this  upon  the  theory 
that  such  notice  could  be  waived,  and  was  waived  and 
clearly  intended  to  be  waived  by  Scott. 

It  appears  that  two  trials  were  had  of  this  action  in  the 
lower  court,  the  first  resulting  in  a  verdict  and  judgment 
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for  defendant.  Upon  application  of  plaintiff  this  judg- 
ment was  set  aside  and  a  new  trial  granted,  resulting  in 
the  judgment  now  under  review.  Upon  the  action  of  the 
trial  court  in  granting  a  new  trial  error  is  predicated, 
and  with  the  ruling  on  this  point,  as  announced  in  the 
first  paragraph  of  the  syllabus  of  the  prior  opinion,  we 
are  content,  and  the  same  is  adhered  to.  Other  proposi- 
tions advanced  and  argued  by  both  parties  do  not  require 
consideration. 

It  follows  that  so  much  of  the  opinion  heretofore  ren- 
dered in  this  case  as  leads  to  a  reversal  of  the  judgment 
of  the  lower  court  be  not  adhered  to,  and  it  is  recommended 
that  the  judgment  of  reversal  be  vacated,  and  the  judgment 
of  the  district  court  be  affirmed. 

DuFFiB,  C,  concurs. 

JUDOMBNT  B¥:L0W  AFFIBMED. 


Thomas  Murray^  APPRLiiANT^  v.  The  Mutual  Benefit 
Life  Insurance  Company  of  Newark,  New  Jersey, 
et  al.^  appellees. 

Filed  Januakt  8,  1903.    No.  11,941. 

Commissioner's  opinion.    Department  No.  1. 

Mortgages:  Foreclosube:  Confirmation  bt  Consent:  Redemption 
After  Time  Limited.  Where  sale  of  mortgaged  premises  under 
foreclosure  has  been  confirmed,  a  setting  aside  of  such  oonflrma- 
tlon,  the  entry  of  another  by  consent,  the  making  and  deposit 
with  the  clerk  of  the  foreclosing  court  of  master  commissioner's 
deed  based  on  the  sale  and  last  confirmation,  and  quitclaim  deed 
of  defendant,  both  *  running  to  plaintiff,  with  a  stipulation  of 
parties  that  deeds  are  to  be  held  till  May  1,  following,  control  of 
property  In  meanwhile  to  be  in  a  third  party,  who  is  to  collect 
rents,  pay  taxes  and  insurance  out  of  them,  and  the  rest  to  plain- 
tiff, and  that  if  by  May  1  the  decree  is  paid,  the  deeds  are  to  be 
destroyed  and  the  rent  meanwhile  received  by  plaintiff  paid  to 
defendant,  such  facts  do  not  show  that  the  decree  of  foreclosure 
was  set  aside  by  mutual  agreement,  nor  entitle  defendant  to  re- 
deem after  May  1,  and  after  delivery  to  plaintiff  of  the  deeds  in 
aooordance  with  the  stipulation. 
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Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson^  J.    Affirmed. 

m 

/.  J.  Dunn  J  for  appellant 
Switzler  &  St.  Clair,  contra. 

Hastings,  C. 

This  is  an  appeal  from  the  sustaining  of  a  demurrer  to 
the  plaintiff's  petition  and  the  dismissing  of  his  action. 
The  sole  question  presented  is  whether  or  not  the  facts 
set  out  in  regard  to  the  adjustment  of  a  sale  under  a  fore- 
closure decree  in  the  federal  court  was  a  new  mortgage 
or  a  final  disposition  of  plaintiff's  rights  in  the  mortgaged 
premises. 

The  defendant,  The  Mutual  Benefit  life  Insurance  Com- 
pany of  Newark,  New  Jersey,  had  obtained  a  decree  for 
f60,570.81  against  plaintiff  in  the  federal  court  and  for 
sale  of  real  estate  for  its  payment.  At  the  foreclosure 
sale  said  defendant  purchased  the .  property.  Plaintiff 
made  objections  to  the  appraisement  and  to  the  sale  which 
were  overruled.  The  sale  was  confirmed  and  in  May,  1898, 
plaintiff  was  about  to  take  an  appeal  from  the  order  of 
confirmation.  Instead  of  such  appeal,  the  parties  agreed 
that  the  order  of  confirmation  should  be  set  aside  another 
order  of  confirmation  entered  by  agreement;  a  deed  to 
the  property  should  be  made  by  the  master  commissioner, 
and  delivered  to  O.  B.  Hillis,  clerk  of  the  federal  court, 
together  with  a  quitclaim  deed  of  the  plaintiff  Murray; 
both  deeds  to  be  held  until  May  1,  1899;  at  that  time,  if 
certain  payments  aggregating  |10,000  had  been  made  by 
the  lessor  of  the  property  into  the  hands  of  H.  A.  Yates, 
and  if  plaintiff  should  pay  the  amount  due  on  the  decree, 
with  interest  and  costs,  except  costs  of  sale,  then  the 
master's  deed  should  be  destroj^ed  and  the  quitclaim  deed 
returned  and  the  decree  satisfied;  Yates  to  have  control 
of  the  property  and  to  collect  the  rents,  out  of  which  he 
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should  pay  insurance  and  taxes,  including  those  delin- 
quent, and  the  remainder  of  the  rent  should  be  paid  to 
the  defendant,  and  in  case  of  payment  in  full  of  the  decree 
and  interest  by  the  time  specified,  said  defendant  was  to 
return  all  moneys  received  from  rent  to  Murray ;  failure  to 
make  these  payments  and  pay  the  decree  was  to  entitle 
defendant  to  the  deeds. 

The  payments  of  rent  were  made,  but  that  of  the  decree 
was  not.  Defendant  company  received  its  deeds  under  the 
agreement  and  this  action  is  brought  by  the  plaintiff, 
Murray,  to  redeem  from  such  deeds  and  have  them  declared 
a  mortgage. 

Plaintiff  states  that  the  sole  question  in  this  case  is 
whether  the  relation  of  creditor  and  debtor,  after  the  en- 
tering into  this  agreement,  which  bears  date  June  20, 1898, 
continued  to  subsist  until  May  1,  1899.  It  is  urged  that 
if  this  relation  continued,"  then  these  deeds  in  question 
were  simply  made  and  deposited  with  the  clerk,  Hillis, 
as  security  for  its  discharge,  and  were  mere  mortgages  and 
plaintiff  still  has  the  right  to  redeem,  notwithstanding 
they  have  been  delivered  to  the  defendant  company.  It 
must  be  admitted  that  the  relation  of  debtor  and  creditor 
subsisted  between  these  parties  by  reason  of  the  decree, 
and  the  right  to  redeem  from  it,  until  May  1,  1899;  but 
the  deeds,  as  deeds,  until  that  time  had  no  existence ;  they 
were  simply  held  in  escrow  by  clerk  Hillis,  and  their  legal 
effect  dates  from  their  delivery  by  him  to  the  defendant, 
and  it  seems  clear,  as  Avas  decided  by  the  district  court, 
that  when  this  took  place  the  relation  of  debtor  and  cred- 
itor between  the  parties  was  ended  so  far  as  the  sale  of 
these  premises  constituted  a  satisfaction  of  the  decree. 
A  fair  statement  of  the  real,  question  in  the  ease  would  be 
to  say  that  it  is  whether  the  agreement,  confirmation,  and 
the  making  of  the  deeds,  constituted  an  opening  of  the 
decree  under  which  the  sale  was  had. 

It  does  not  seem  to  us  that  it  was  intended  to  have  any 
such  effect,  or  that  under  any  established  rule,  either  of 
law  or  equity,  such  effect  is  a  necessary  result  of  the  action 
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taken  by  fhe  parties.  The  indebtedness  was  merely  that 
on  the  decree  as  to  which  no  right  of  redemption  remained, 
after  delivery  of  the  master's  deed.  The  lien  of  the  decree 
was  preserved  by  Yates'  possession,  which  was  to  be  ter- 
minated either  by  a  redemption  or  by  a  delivery  to  defend* 
ant  under  its  master's  deed.  The  latter's  taking  effect  was 
suspended  by  the  agreement  under  which  Mr.  Murray  gave 
up  his  right  of  appeal  in  consideration  of  the  extension 
to  him  of  the  privilege  of  redemption  by  May  1,  1899;  he 
failed  to  avail  himself  of  that  privilege  and  the  decree, 
confirmation  and  deed  under  it  became  final.  As  above 
suggested  we  are  aware  of  no  rule  of  law  which  requires 
us  to  decide  that  a  mere  agreement  to  hold  in  abeyance 
a  decree  o^f  foreclosure  shall  in  every  case  do  away  with 
it  and  reinstate  the  mortgage.  The  transaction  was  not  a 
conveyance  of  land  by  Mr.  Murray,  but  a  conveyance  by 
the  master  commissioner.  The  decree  of  confirmation  and 
the  deed  under  it  were  and  are  amply  sufficient  to  con- 
vey the  title  of  the  premises  to  the  defendant  The  pre- 
sumption in  their  favor  is  not  weakened  by  the  fact  of  this 
final  confirmation  being  taken  by  agreement  so  that  from 
it  there  was  no  longer  any  possibility  of  an  appeal.  The 
taking  of  the  quitclaim  deed  waB,  no  doubt,  intended  to 
strengthen  the  presumption  of  a  final  adjustment  under 
the  original  decree.  It  may  have  been  taken  merely  out 
of  abundant  caution  and  to  prevent  any  gap  in  the  title 
and  to  evince  more  surely  the  actual  understanding  of  the 
parties.  It  has,  however,"  its  usual  effect  to  serve  rather 
as  an  admission  of  weakness  in  the  master's  deed,  which 
it  was  intended  to  strengthen. 

Notwithstanding  this  quitclaim  deed,  however,  it  seems 
clear  that  there  was  no  intention  to  do  away  with  this 
decree,  that  the  transaction  can  not  be  treated  as  a  con- 
veyance by  way  of  security,  and  so  a  mortgage.  The  actual 
passage  of  the  title  was  by  the  master's  deed.  This  was 
no  device  to  avoid  the  effect  of  our  statute  giving  a  mort- 
gagee only  a  lien.  The  fact  of  this  quitclaim  deed,  and 
the  fact  of  payment  of  rents  to  Yates  pending  the  agree- 
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ment,  are  the  two  things  on  which  plaintiff  must  rely  to 
support  his  claim  of  a  doing  away  with  the  decree.  The 
payment  does  not  necessarily  have  such  effect  any  more 
than  does  the  quitclaim  deed.  The  agreement  was  only 
that  taxes  and  insurance  be  first  paid,  the  remainder  to 
go  to  the  defendant.  In  case  of  redemption  plaintiff  got 
the  benefit,  otherwise,  defendant  This  arrangement  sim- 
ply looked  to  a  satisfaction  of  the  decree,  and  surely  fur- 
nishes a  weak  argument  for  the  claim  that  the  decree  was 
in  that  way  opened  up. 

We  are  not  prepared  to  say,  as  it  seems  to  us  an  uphold- 
ing of  plaintiff's  claim  would  do,  that  an  extension  of  time 
to  redeem  sets  aside  a  decree  and  necessitates  another 
foreclosure.  It  is  recommended,  that  the  judgment  of  the 
district  court  be  aflftrmed. 

Day  and  Kirkpatbick,  CC,  concur. 

Affirmed. 


CAHMij  Swift  Manufacturing  Company  v.  J.  Morrissey 

Plumbing  Company  et  al. 

Filed  Januaby  8, 1903.    No.  12,010. 

Oommissioner's  opinion.     Department  No.  2. 

Account  Stated:  Evidence:  Acceptance  by  Defendant.  When  suit  is 
brought  on  an  account  stated,  plaintiff  can  only  recover  by  show- 
ing both  the  account  and  an  unqualified  assent  of  defendant  to 
its  correctness.  Sterling  Lumber  Co.  v.  Stinson,  41  Neb.,  368,  69 
N.  W.  Rep.,  888,  followed. 

Error  from  the  district  court  for  Douglas  county.   Tried 
below  before  Slabaugh,  J.    Affirmed. 

CranCj  Crwne  &  Envin  and  J.  J.  Boucher^  for  plaintiff 
iB  error. 

Cotvin  d  Ahhott,  contrtk 
59 
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/Stance  and  request,  and  to  that  end  filed  the  follo\^'ing  peti- 
tion (omitting  title)  : 

"Said  plaintiff  for  cause  of  action  against  said  defend- 
ant says  that  the  said  defendant  is  justly  indebted  to  said 
plaintiff  in  the  sum  of  f  500  on  account  of  2,500  bushels  of 
corn,  heretofore,  to  wit  on  October  15,  1899,  furnished  to 
said  defendant  at  his  instance  and  request  by  plaintiff  and 
said  corn  was  of  the  reasonable  value  of  said  sum  of  $500, 
and  no  part  of  the  said  price  has  been  paid,  though  the 
same  has  often  been  requested  and  the  same  has  all  been 
due  ever  since  said  October  15,  1899. 

"Wherefore,  plaintiff  asks  judgment  for  said  sum  of 
IPSOO  and  interest  from  October  15, 1899,  and  costs  against 
said  defendant." 

To  this  petition  the  defendant  filed  the  following  answer 
(omitting  title) : 

"Comes  now  the  defendant  and  for  answer  to  the  plain- 
tiff's petition  denies  each  and  every  allegation  in  plaintiff *8 
petition  contained. 

"Cross-Petition. 

"Comes  now  the  defendant  Thomas  P.  Pence,  and  for 
cross-petition  against  the  plaintiff,  alleges  that  this  de- 
fendant at  all  times  hereinafter  mentioned  was  the  owner 
of  the  following  described  real  estate,  to  wit :  the  north- 
west quarter  of  section  8,  township  6,  range  5,  in  Gage 
county,  Nebraska,  and  that  plaintiff  leased  said  premises 
from  defendant  for  one  year,  extending  from-  March  1, 
1899,  to  March  1,  1900,  and  occupied  said  premises  during 
said  time,  and  that  a  reasonable  rental  value  of  said  prem- 
ises so  occupied  by  plaintiff,  at  the  special  instance  and 
request  of  plaintiff,  was  and  is  the  sum  of  f 500,  and  that 
no  part  of  said  rental  value  has  been  paid,  though  the  same 
has  often  been  requested,  and  that  the  said  sum  of  |500 
has  been  due  from  plaintiff  to  defendant  ever  since  the 
1st  day  of  March,  1899. 

"Wherefore,  defendant  prays  judgment  against  plaintiff 
for  the  sum  of  J500  and  interest  from  March  1,  1899,  to- 
gether with  the  costs  of  suit" 
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The  plaintiff  replied  to  this  answer  and  cross-petition 
a^  follows: 

"Comes  now  the  plaintiff  and  for  reply  to  the  answer 
and  cross-petition  of  the  defendant,  states : 

"1.  The  plaintiff'  denies  each  and  every  allegation  con- 
tained in  said  answer  and  cross-petition." 

The  pleadings  are  thus  set  out  on  account  of  the  matters 
which  will  be  discussed  hereafter.  Upon  these  issues  a 
trial  was  had  to  a  jury,  and  a  verdict  was  returned  in  favor 
of  the  plaintiff  for  the  sum  of  $60.  A  motion  for  a  new 
trial  was  filed  and  overruled ;  judgment  was  entered  upon 
the  verdict,  and  the  plaintiff  thereupon  brought  the  case 
to  this  court  by  a  petition  in  error.  The  only  conflict  in 
the  evidence  as  shown  by  the  record,  was  upon  two  ques- 
tions, to  wit:  the  value  of  the  com,  and  the  reasonable 
rental  value  of  the  premises  in  question.  The  following 
facts  were  fairly  established  by  tlie  testimony :  the  defend- 
ant, Thomas  F.  Pence,  who  resides  in  Illinois,  was  and  is- 
the  owner  of  the  premises  described  in  the  answer  and 
cross-petition.  One  Charles  Weddington,  whose  wife  was 
the  granddaughter  of  the  said  Pence,  was  indebted  to  him 
and  others,  and  was  unable  to  succeed  in  business  and 
pay  his  debts  in  the  state  of  Illinois.  Pence  being  inter- 
ested "in  the  welfare  of  Weddington  and  his  wife,  some- 
time in  the  year  1896  entered  into  the  following  agreement 
with  him,  as  shown  by  the  evidence  of  the  said  Pence, 
which  is  made  a  part  of  the  record  herein,  and  which  is  the 
only  evidence  upon  the  question,  to  wit : 

"The  amount  owing  to  me  from  Mr.  Weddington  was 
$406  at  the  time  the  an-angement  was  made.  Mr.  Wed- 
dington at  that  time  owed  J.  J.  Bryan  $600,  S.  H.  Brown 
$235,  John  Mathers  $190  and  there  w^ere  otlier  small  ac- 
counts which  he  was  owing.  I  wanted  to  help  Mr.  Wed- 
dington, but  wanted  him  to  pay  the  debts  he  owed  me 
and  the  others  I  have  named.  The  arrangements  were 
made  at  my  retjuest  in  1S9(5,  between  him  and  me,  that  he 
should  go  to  Nebraska  and  farm  the  land  I  owned  there, 
the  northwest  quarter  of  section  8,  township  6,  range  5,  in 
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Gage  county,  and  should  pay,  first :  the  debt  due  me,  and 
then  the  other  debts  named,  and  also  pay  the  taxes  on  the 
land.  He  was  to  pay  these  debts  about  this  way :  the  first 
year  he  was  to  pay  me  on  the  amount  due  me,  such  a  sum 
as  would  be  a  reasonable  rent  for  the  land,  and  as  much 
more  as  he  could,  and  so  on  each  year  until  these  debts 
were  paid.  He  has  not  paid  anything  on  the  amount  due 
me  or  the  other  parties  who  I  mentioned.'^ 

Under  this  agreement  Weddington  went  into  possession 
of  the  premises  and  farmed  them  during  the  years  1897, 
1898  and  1899.  On  July  26,  of  the  last  year,  to  wit: 
1899,  Weddington  sold  all  of  his  personal  property,  and 
the  crops  growing  upon  the  said  land,  to  the  plaintiff, 
and  conveyed  the  same  to  him  by  a  bill  of  sale,  which  con- 
tained the  following  clause : 

"And  in  part  consideration  of  the  above  purchase  money 
paid,  we  do  hereby  lease  the  northwest  quarter  of  section 
8,  in  township  6,  range  5,  east  of  the  6th  P.  M.,  in  the 
county  of  Gage,  Nebraska,  unto  the  said  Prokop  Janouch 
for  a  period  of  one  year,  commencing  March  1,  1900,  and 
terminating  March  1,  1901,  except  28  acres  of  hay  land 
heretofore  leased  to  Albert  Beck." 

This  bill  of  sale  was  signed  by  Charles  Weddington  and 
his  wife,  Clara  Weddington,  and  was  duly  acknowledged. 
Plaintiff  thereupon  put  an  agent  into  the  house  on  the 
premises  in  question  and  took  possession  of  the  personal 
property  described  in  the  bill  of  sale,  and  crops  growing 
upon  said  land.  Weddington  immediately  left  the  coun- 
try, and  when  Pence  ascertained  the  facts  he  notified  the 
plaintiff  to  leave  the  premises  in  question.  Soon  after- 
wards he  commenced  an  action  in  the  county  court  of 
Gage  county  against  Weddington  to  recover  the  sura  of 
$750  for  the  rent  due  him  for  the  years  1897,  1898  and 
1899.  He  causiKl  an  order  of  attachment  to  be  issued  and 
levied  upon  the  sixty-four  acres  of  corn  situated  upon  the 
premises;  he  obtained  judgment  against  Weddington  for 
the  sum  of  $1)00,  caused  tlie  corn  to  be  sold  upon  the  at- 
tachment proceedings,  and  thereupon  the  plaintiff  brought 
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this  suit  to  recover  the  value  of  the  corn,  waiving  the  tort 
and  suing  as  upon  contract.  It  further  appears  from  the 
evidence  that  during  the  pendency  of  the  attachment  suit 
Fulton  Jack,  one  of  the  attorneys  for  the  defendant  herein, 
saw  the  plaintiff  and  attempted  to  effect  some  sort  of  a 
settlement  of  the  matters  in  controversy.  Mr.  Jack  testi- 
fies that  he  told  the  plaintiff  that  he  would  have  to  leave 
the  premises,  but  finally  stated  to  him  that  he  would  not 
compel  him  to  leave  until  the  first  of  ;March,  1900,  but 
if  he  stayed  on  the  premises  he  would  have  to  pay  rent. 
He  further  states  that  thereupon  the  plaintiff  said  that 
he  proposed  to  stay  on  the  premises.  It  further  appeared 
that  plaintiff  told  bim  that  he  did  not  think  he  was  re- 
sponsible for  the  rent,  and  referred  Mr.  Jack  to  his  attor- 
ney for  further  discussion  of  the  matter.  Plaintiff  tes- 
tified that  he  never  told  ilr.  eXack  that  he  would  pay  the 
rent,  and  that  he  has  no  recollection  that  Mr.  Jack  said 
to  him  that  if  he  stayed  on  the  place  he  would  have  to  pay 
rent  The  house  on  the  premises  was  occupied  by  the  plain- 
tiff's agent,  who  secured  all  of  the  personal  property  con- 
veyed to  the  plaintiff  except  the  corn  in  question  herein, 
until  about  Siarch  1,  1900.  After  the  foregoing  facts  were 
fairly  established  by  the  evidence  and  the  testimony  closed, 
the  court  charged  the  jury,  among  otlier  tilings,  as  foUow^s : 
Instruction  No.  4.  "If  you  believe  from  the  evidence  that 
one  Weddington  leased  the  farm  of  the  defendant  Pence, 
and  agreed  to  pay  a  reasonable  rent  therefor,  and  further 
find  that  said  Weddington  transferred  all  of  his  interest 
in  the  lease  of  said  premises,  either  orally  or  in  writing, 
from  the  1st  day  of  August,  1899,  to  the  1st  day  of  March, 
1900,  to  the  plaintiff,  Prokop  Janouch,  and  said  Janouch 
took  possession  of  the  same  under  said  agreement,  and  you 
are  further  satisfied  from  the  evidence  that  neither  the 
said  Weddington,  nor  any  other  person  hafi  paid  the  de- 
fendant Pence,  a  reasonable  rent  for  the  premises  for  the 
time  the  said  farm  was  occupied  by  the  plaintiff  Janouch, 
then  the  plaintilf  would  be  liable  to  the  defendant  Pence, 
for  the  reasonable  rental  value  of  said  premises  so  occu- 
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pied  by  him  for  the  time  he  occupied  the  same  under  said 
lease;  and  the  burden  of  proof  as  to  all  these  matters  is 
upon  the  defendant  Pence,  unless  he  has  established  said 
matters  by  a  fair  preponderance  of  the  evidence,  he  can 
not  recover  rent  from  the  plaintiflf.'^ 

The  giving  of  this  instruction  was  excepted  to  by  the 
plaintiff,  and  is  alleged  as  one  of  the  principal  grounds 
of  error  in  his  petition. 

We  think  the  case  will  have  to  be  disposed  of  on  this 
assignment  of  error,  and  we  therefore  decline  to  consider 
any  of  the  many  others  which  are  alleged  in  the  petition. 
It  is  evident  that  under  the  terms  of  the  lease,  which  was 
a  verbal  one,  Weddington  was  a  tenant  at  will  of  the  de- 
fendant Pence,  and  that  he  had  no  other  or  further  int^- 
est  in  the  premises  In  question.  1  Taylor,  Landlord  and 
Tenant  [8th  ed.],  sections  59,  60  and  61.  Weddington  had 
no  interest  in  the  premises  which  he  could  convey  to  the 
plaintiff  in  this  case,  either  by  lease  or  otherwise.  It 
follows  that  when  Janouch  took  possession  of  the  prem- 
ises in  question  by  his  ag; :ut  in  August,  1899,  he  did  so  as 
a  trespasser  without  the  knowledge  and  consent  of  the 
defendant  Pence.  In  order  for  Pence  to  recover  rent,  of 
the  plaintiff,  or  for  the  use  and  occupation  of  the  premises, 
the  relation  of  landlord  and  tenant  must  have  existed  be- 
tween them  either  by  express  agreement  or  by  implication. 
That  there  was  no  express  agreement  is  beyond  all  ques- 
tion, and  we  are  satisfied  that  the  facts  are  not  sufficient 
to  establish  that  relation  by  implication,  or  an  understand- 
ing on  the  part  of  the  plaintiff  to  pay  rent  for  the  premises 
to  defendant  Pence. 

"Assumpsit  for  use  and  occupation  is  founded  upon 
a  contract  creating  a  tenancy,  and  will  only  lie  where  the 
relation  of  landlord  and  tenant  exists."  McNai/r  v. 
Schwartz,  16  111.,  24. 

"Although  the  law  will  generally  imply  a  contract  to 
pay  a  comixmsation  for  the  use  and  occupation  of  any 
premises,  yet  the  possession  of  a  mere  trespasser  will  not 
sustain  this  action.     It  lies  indeed  only  where  the  con- 
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ventional  relation  of  landlord  and  tenant  subsists  betrween 
the  parties  founded  on  an  agreement  express  or  implied." 
2  Taylor,  Landlord  and  Tenant  [8th  ed.],  section  636; 
Skinner  v.  Skinner,  38  Neb.,  756;  Smith  v.  Stewart ^  6 
Johns.  [N.  Y.],  46;  Chamberlin  v,  Donahue^  44  Vt.,  57; 
Newhy  v.  Vestal,  6  Ind.,  412 ;  Cohen  v.  Kyler,  27  Mo.,  122 ; 
McCloskey  v.  Miller^  72  Pa.  St.,  151 ;  Ackerman  v.  Lyman, 
20  Wis.,  478;  Atlanta,  K.  &  N.  R.  Co.  v.  McHan,  110  Ga,, 
543 ;  Curtis  v.  Hollcnheek,  92  111.  App.,  34 ;  Phoonix  Ins.  Co. 
of  Hartford  v.  Hoyt,  ante,  page  94. 

The  action  for  use  and  occupation  is  founded  upon  a 
contract  express  or  implied,  and  the  relation  of  landlord 
and  tenant  must  exist  between  the  parties.  In  this  case 
Janouch  went  into  possession  of  the  premises  under  the 
claim  of  a  lease  from  Weddington  to  himself,  and  not  as 
the  tenant  of  Pence,  consequently  he  was  not  liable  to 
Pence  in  an  action  for  use  and  occupation.  Budding  v. 
Hill,  15  111.,  61. 

In  Ackerman  v.  Lyma/n,  supra,  it  was  held,  "That  a  tres- 
passer can  not  be  converted  into  a  tenant  without  his  con- 
sent" 

It  follows  that  instruction  No.  4  complained  of  in  this 
assignment,  was  erroneous,  and  for  the  giving  thereof  the 
judgment  must  be  reversed  and  the  cause  remanded  for  a 
new  trial.  This  instruction  was  erroneous  for  another 
reason.  It  appears  from  the  record  that  Pence  had  elected 
to  sue  Weddington  to  recover  the  identical  rent  in  ques- 
tion in  this  case,  and  had  obtained  a  judgment  which  in- 
cluded the  rent  of  the  premises  up  to  the  first  of  March, 
1900 ;  had  attached  the  com  on  the  premises,  and  had  sold 
it  to  satisfy  his  judgment  so  far  as  the  proceeds  thereof 
would  go.  It  seems  to  us  that  he  is  no  longer  in  a  position 
to  maintain  an  action  against  the  plaintiff  to  recover  rent, 
or  for  the  use  and  occupation  of  the  premises  in  question. 
If  it  be  contended  that  Weddington  assigned  his  rights 
to  plaintiff  for  the  balance  of  the  year,  ending  March  1, 
1900,  of  which  fact  there  is  no  competent  evidence,  plain- 
tiff took  nothing  but  the  mere  right  to  enter  upon  the 
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premises  and  remove  the  crops.  This  would  not  create 
the  relation  of  landlord  and  tenant.  Plaintiff  could  only 
be  required  to  account  to  Weddington  for  this  right,  and 
it  appears  that  he  had  paid  him  in  full  therefor.  A  care- 
ful examination  of  the  record  discloses  that  there  wag  no 
evidence  before  the  jury  which  would  authorize  the  giving 
of  this  instruction,  and  it  did  not  conform  in  its  state- 
ments to  the  issues  made  up  by  the  pleadings.  "A  mis- 
statement of  the  issues  in  an  instruction  is  reversible 
error."  Gallouay  v.  Hicks,  26  Neb.,  531;  Roberts  v. 
DrchmiTy  41  Neb.,  306.  The  giving  of  this  instruction 
must  have  been  prejudicial  to  the  plaintiff's  interest,  be- 
cause the  evidence  clearly  showed  the  value  of  the  com 
taken  upon  the  attachment,  and  so  converted  by  defend- 
ant to  his  own  use,  to  be  at  least  J240.  Therefore  the  jury, 
in  arriving  at  a  verdict,  must  have  allowed  the  defendant 
at  least  $200  on  account  of  the  rent  claimed  in  his  an- 
swer. We  hold,  as  before  stated,  that  the  court  erred  in 
giving  this  instruction.  It  is  unnecessary,  therefore,  for 
us  to  examine  and  determine  any  of  the  other  assign- 
ments of  error  contained  in  the  plaintiff's  petition. 

For  the  foregoing  reasons  we  recommend  that  the  judg- 
ment of  tlie  district  court  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Pound  and  Oldham^  CC,  concur. 

Reversed  and  remanded. 


Maris  Pif:uce,  Trustee^  appellee^  v.  Frank  D.  Reed  et 

AL.,   appellants,  IMPLEADED  WITH   STEPHEN   REED  fc^I 
AL.,  APPELLEES. 

Filed  January  8,  1903.     No.  12,240. 

I 

Commissioner's  opinion.     Department  No    1. 

1.  Mortgages:  Foreclositre:  Sale  En  Masse:  Discretion.  A  tract  of 
land  consisting  of  two  hundred  acres  lying  contiguously  in  one 
section,  occupied  and  cultivated  as  one  farm  and  mortgaged  as 
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a  whole,  may,  in  the  discretion  of  the  court  or  officer,  be  sold 
upon  foreclosure  en  masse,  though  portions  of  the  tract  are  in 
different  quarter  sections  and  are  separately  assessed  for  taxation. 

2.  Mortfirages:    Foreclosure:    Appraisal:    Deduction  of  Liens:    Estop- 

pel TO  Complain.  Provisions  regarding  the  deduction  of  liens  by 
appraisers  of  lands  about  to  be  sold  on  execution  or  foreclosure 
are  for  the  benefit  Of  the  plaintiff,  and  the  defendant  cannot  com- 
plain of  their  non-observance. 

3.  Mortgages:    Foreclosure:    Appraisal:    Qualifications  op  Apprais- 

ers. The  appraisers  need  not  be  actually  on  the  land  at  the  time 
of  making  the  apiuralsement,  nor  even  in  view  thereof,  provided 
they  are  familiar  with  the  premises  and  acquainted  with  its  value. 

4.  Mortgages:     Foreclosure:     Appraisal:     Fraud:     Valuation.     The 

fact  that  four  affidavits  are  filed  asserting  the  valuation  of  the 
premises  to  be,  in  the  opinion  of  the  affiants,  about  one-third  more 
than  the  valuation  as  found  by  the  three  appraisers,  is  not  Buffi- 
cient  to  show  fraud  on  the  part  of  the  latter. 

6.  Mortgages:  Foreclosure:  Notice  of  Sale:  Mistake  in  Date.  The 
fact  that  a  notice  of  foreclosure  sale  bears  a  different  date  at  its 
first  insertion  than  in  the  successive  issues  of  the  paper  contain- 
ing it,  will  not  vitiate  the  proceedings  if  the  date  of  the  sale  itself 
and  all  other  essential  features  of  the  notice  are  correctly  stated 
throughout  the  several  publications. 

6.  Mortgages:  Foreclosure:  Appraisal:  Description  of  Partt.  The 
addition  of  the  phrase  **et  aV*  after  the  names  of  the  defendants 
whose  interest  is  appraised,  there  being  other  defendants  in  the 
cause,  though  none  claiming  title  to  the  property,  will  not  vitiate 

the  appraisement. 

* 

Appeal  from   the  (liHtrict   court   for   Dakota  county. 
Tried  below  before  Graves^  J.    Affirmed. 

R.  E,  Evans,  for  appellants. 

John  T.  Spencer,  for  appellee  HoUman. 

Wm.  P.  Warner y  for  appellee  Pierce. 

F.  M.  Northrop,  for  People's  Savings  Bank. 

LOBINGIEE^  C. 

This  is  an  appeal  from  an  order  confirming  a  foreclos- 
ure sale.     In  a  motion  to  set  aside  the  sale  and  objec- 
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tions  to  its  confirmation  numerous  questions  are  raised, 
most  of  which  have  already  been  determined  by  this  court 
adversely  to  the  contention  of  appellants.  It  is  argued 
that  the  decree  should  be  reversed  because  the  premises 
were  not  sold  in  parcels,  and  Runge  v.  Broumj  29  Neb., 
at  page  120,  is  relied  upon.  The  court  there  stated  the 
well  settled  rule  "that  sei)arate  tracts  or  parcels  of  land 
must  be  appraised  separately."  But  a  glance  at  the  state- 
ment of  facts  discloses  what  was  meant  by  the  phrase 
"separate  tracts  or  parcels."  The  property  levied  on  con- 
sisted of  a  town  lot  and  a  tract  of  land  containing  two 
hundred  and  forty  acres,  and  the  court  merely  declares 
that  the  lot  should  have  been  appraised  separately  from 
the  land.  In  this  case  the  mortgaged  property  consists 
of  a  farm  of  two  hundred  acres  all  in  the  same  section, 
mortgaged  as  one  tract  and  occupied  and  farmed  as  a 
whole  by  the  mortgagor.  The  mere  fact  that  portions  of 
the  land  lay  in  diflFerent  quarters  of  the  section  did  not 
make  them  "separate  tracts  or  parcels"  within  the  rule 
above  stated.  Indeed,  it  is  well  settled  that  even  separate 
city  lots,  when  subject  to  a  single  mortgage,  may  be  or- 
dered sold  en  nvassCy  and  that  in  the  absence  of  express 
directions  it  is  discretionarv  with  the  oflBcer  to  sell  in  that 
manner  provided  there  is  no  showing  of  prejudice.  Kane 
V.  Jo7i<isen'j  55  Neb.,  757.  As  to  the  objection  that  since 
the  land  was  taxed  in  forty-acre  tracts  the  liens  therein 
should  have  l)een  certified  to  separately,  it  is  sufficient  to 
say  that  it  is  now  well  settled  that  pro\isions  for  the  de- 
ductions of  liens  are  for  the  benefit  of  the  plaintiff  and 
that  defendant  can  not  complain  of  their  non-observance. 
American  Investment  Co,  v.  McGregor,  48  Neb.,  779. 

It  is  urged  that  the  appraisement  was  not  made  on  ac- 
tual view.  The  appraisal  itself  recites  that  it  was  so  made, 
but  one  of  the  appraisers  afterwards  makes  afiidavit  that 
it  was  made  at  his  home.  It,  however,  appears  from  the 
aflSdavit  of  the  sheriff  that  this  home  was  "within  sight" 
of  the  mortgaged  premises  and  that  both  appraisers  had 
resided  within  a  mile  and  a  half  thereof  for  more  than 
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ten  years  and  were  well  acquainted  with  the  premises. 
Under  these  circumstances  it  was  not  necessary  that  the 
appraisement  should  have  been  made  on  the  land  itself. 
Boatwick  v,  Kellei*,  62  Neb.,  815.  The  case  last  cited  also 
answers  the  objection  ( which  seems  to  contradict  the  rec- 
ord) that  no  copy  of  the  appraisal  was  filed,  and  there  is 
notliing  in  Amerncati  In  vcfit merit  Co.  v.  McGregor y  48 
Neb.,  779,  cited  by  appellants  which  is  inconsistent  with 
its  doctrine. 

The  value  of  the  premises  as  found  by  the  appraisers 
was  $3,200,  and  it  is  complained  that  it  was  too  low.  One 
affidavit  filed  in  behalf  of  the  appellants  fixes  the  value 
at  $4,600,  and  three  others  place  it  at  $4,800.  But  neither 
in  these  affidavits  nor  in  the  motion  to  set  aside  the  sale, 
nor  in  the  objections  to  confirmation,  is  it  alleged  or 
claimed  that  the  valuation  was  fraudulent  It  is  now 
the  established  rule  in  this  state  that  "to  use  the  low 
valuation  as  a  successful  basis  for  attacking  the  appraise- 
ment, it  must  be  alleged  and  proved  that  it  was  fraudu- 
lent." Broivti  V.  FitzpaUi(;ky  56  Neb.,  61.  It  is  true  that 
appellants  filed  what  was  termed  an  "objection  to  ap- 
praisal and  motion  to  set  appraisal  aside"  in  which  they 
alleged  inter  alia  that  "said  appraisal  is  void  because  the 
value  thereof  is  grossly  inadequate,  and  so  inadequate 
as  to  be  a  fraud  on  the  rights  of  these  defendants."  But 
no  further  indication  of  fraudulent  intent  is  alleged  and 
we  have  simply  the  opinions  of  these  four  affiants  as  to 
value  against  the  official  finding  of  the  three  appraisers. 
We  can  not  infer  fraud  from  such  a  showing. . 

The  objection  which  appears  to  be  chiefly  relied  upon 
concerns  the  notice  of  sale.  This  was  publisEied  in  five 
successive  issues  of  the  paper,  commencing  January  26, 
the  sale  being  held  February  26,  following.  This  was  a 
publication  for  thirty  days  within  the  requirements  of 
the  statute.  Von  Dom  v.  Mengedoht,  41  Neb.,  at  page 
538;  Carlow  v.  Aultman  d  Oo.y  28  Neb.,  672.  But  upon 
its  first  insertion  the  notice  was  dated  January  18,  while 
in  the  succeeding  issues  of  the  paper  it  bore  date  January 
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24,  which  is  shown  by  the  sheriflf's  affidavit  to  have  been 
the  date  of  depositing  the  copy  of  the  appraisement  and 
also  the  true  date  of  the  notice.    It  is  claimed  that  because 
the  notice  was  not  dated  the  same  in  all  the  issues  of  the 
paper  there  was  not  a  publication  of  the  same  notice  for 
thirty  days.     But  we  do  not  think  that  th\B  date  was 
any  part  of  the  notice  itself.    The  function  of  the  notice 
is  to  give  information  concerning  the  sale,  its  date,  sub- 
ject-matter, terms,  etc.     Had  any  of  these  been  wrongly 
stated  there  would  have  been  room  for  the  contention  thai 
prospective  bidders  might  have  been  misletl  and  compe- 
tition at  the  sale  prevented.     But  the  error  complained 
of  related  to  none  of  these  features  and  could  not  have 
misled  anvone  as  to  the  sale  itself,   iloreover,  it  has  beej 
the  uniform  holding  of  this  and  other  courts  that  mere 
clerical  errors  of  this  sort  would  not  vitiate  the  sale.    In 
Nebra^'ska  Loan  &  Tf^tist  Co,  t\  Earner,  40  Xeb.,  at  page 
286,  judgments   w^ere  described   in   the  notice  as   being 
against  parties  who  have  been  dismissed  from  the  action. 
But  this  court  considered  the  objection  insufficicMit  even 
when  taken  with  many  others  and  said,  "the  notice  c*er- 
tainly  was  inaccurate  in  this  respect,  but  we  can  not  see 
how^  the  investment  company  (defendant)  could  possibly 
have  been  prejudiced  thereby."     In. Field  i\  Brokaic,  59 
111.  App.,  442,  the  defendant's  first  name  was  given  as 
"Cornelia"  w  hen  it  should  have  been  "  Coraclius,"  and 
in  Horton  v,  Ba.s.sctt,  16  R.  I.,  419,  the  plaintiff  was  di-sig- 
nated  as  "Bartlett"  instead  of  "  Bassett,"  yet  in  neither 
of  these  cases  was  the  notice  held  to  be  defective,  and  the 
inaccuracies,  though  certainly  as  great  as  here,  were  dis- 
regarded.   It  seems  to  us  that  the  mistake  in  dating  this 
notice  at  its  first  insertion  as  January  18,  is  like  those 
above  noticed,  an  immaterial  and  non-prejudicial  error, 
and  that  for  all  essential  purposes  the  notice  was  the  same 
throughout  the  publication.    We  think  the  same  may  be 
said  of  the  objection  to  the  appraisal  because  it  adds  the 
phrase  "et  al."'  after  the  names  of  the  appellants  in  ap- 
praising their  interest.    None  others  claimed  title  to  the 
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land  and  no  one  could  have  been  misled  by  the  mistake. 
Finding  no  reversible  error  in  the  proceedings  we  recom- 
mend that  the  decree  be  affirmed. 

Hastings  and  Kirkpatrick^  CO.,  concur. 

Affirmed. 


Hattie  L.  Brand^  appellee^  v.  Joseph  Garneau^  Jr.^  bt 
AL.^  Impleaded  with  Burney  J.  Kendall^  appel- 
lant^ et  al. 

FiLB>  Janitabt  8, 1903.    No.  12,382. 
Commlssioner'B  opinion.     Department  No.  2. 

1.  Kortgages:     Fobeclosure:     Drficiency:     Defenses   Cannot  Ante- 

date Decree.  Where,  in  an  action  to  foreclose  a  mortgage,  the 
facts  showing  defendants'  liability  for  a  deficiency  are  set  out 
in  the  petition,  and  a  Judgment  against  those  personally  liable 
for  the  debt  is  prayed  for,  and  the  court  finds  that  the  defendants 
are  personally  liable  for  the  payment  of  any  deficiency  that  may 
exist  after  the  sale  of  the  mortgaged  premises,  while  such  decree 
remains  in  force  and  unmodified,  they  cannot  be  permitted,  when 
a  Judgment  for  a  deficiency  is  sought,  to  set  up  the  facts  which 
existed  when  the  original  decree  was  obtained,  to  show  that  they 
are  not  liable. 

2.  Mortgages:    F6reci>osure:    Appeal  and  Ebbob:    DEFicnsNcr:    Limi- 

tation OF  Actions.  An  appeal  from  a  decree  or  order  confirming 
a  sale  of  real  estate,  in  a  foreclosure  suit,  suspends  the  running 
of  the  statute  of  limitations  against  an  application  for  a  de- 
ficiency Judgment,  and  when  a  motion  therefor  is  made  immedi- 
ately after  the  decree  is  affirmed  in  the  appellate  court,  it  will  be 
held  to  have  been  made  in  time. 

3.  Xortg^ages:     Fobbclosube:     Deficiengy:     Jurisdiction:     Statutes. 

The  Jurisdiction  of  the  district  court  to  render  a  deficiency  Judg- 
ment under  the  provisions  of  section  847  of  the  Code  of  Civil 
Procedure,  as  it  stood  before  its  repeal,  did  not  depend  upon  the 
service  of  any  notice  other  than  the  original  summons.  Graves 
V.  Macfarkmd,  68  Neb.,  802,  approved  and  followed. 

4.  Mortgages:     Fobeolosube:     Deficiency:    Notice  to  Co-defendant. 

One  against  whom  a  deficiency  Judgment  has  been  rendered  can- 
not complain  because  a  co-defendant  was  not  served  with  notice. 
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Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Estbllb^  J.    Affirmed. 

Albert  Sicarizlander,  for  appellant  KendalL 

J.  0.  DetiveileTy  contra. 

Babnbs^  O. 

On  the  11th  day  of  December,  1890,  one  Charles  P. 
Mullin  executed  and  delivered  his  certain  promissory  note 
for  |600  due  December  11,  1893,  negotiable  in  form  and 
bearing  interest  at  ten  per  cent,  per  annum,  payable  an- 
nually, to  The  Patrick  Land  Company  of  Omaha,  Ne- 
braska. Said  note  had  attached  thereto  six  interest  cou- 
pon notes,  bearing  the  same  date,  and  payable  at  different 
times,  the  last  one  being  payable  when  the  principal  note 
became  due.  These  notes  were  also  negotiable  in  form. 
To  secure  the  payment  thereof  the  said  Mullin  at  the  same 
time  executed  and  delivered  to  The  Patrick  Land  Com- 
pany his  mortgage  deed,  by  which  he  sold,  transferred  and 
conveyed  unto  said  company,  lot  eight  in  block  103,  Dun- 
dee Place,  an  addition  to  the  city  of  Omaha.  The  mort- 
gage was  duly  recorded  in  the  office  of  register  of  deeds 
of  Douglas  county,  and  on  or  about  February  3,  1891, 
Mullin  sold  and  conveyed  the  premises  above  described, 
by  warranty  deed,  subject  to  the  said  mortgage,  to  JosejA 
Gameau,  Jr.,  who  assumed  and  agreed  to  pay  the  mort- 
gage debt  On  or  about  the  24th  day  of  June,  1891,  The 
Patrick  Land  Company  sold  and  delivered  the  notes  and 
the  mortgage  above  described,  to  one  Burney  J.  Kendall; 
and  on  or  about  June  30,  1891,  Kendall  sold,  transferred, 
indorsed  and  delivered  the  said  notes  and  mortgage  to  one 
J.  M.  Woods,  who  afterwards  sold  and  delivered  them  to 
the  appellee,  Hattie  L.  Brand.  When  the  principal  note 
became  due  all  of  the  interest  coupon  notes  had  been 
paid  except  the  one  which  was  due  at  the  time.  Default 
in  the  payment  having  been  made  an  action  was  com- 
menced in  the  district  court  for  Douglas  county  by  the 
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appellee  against  Joseph  Garneau,  Jr.,  The  Patrick  Land 
Company,  Burney  J.  Kendall,  J.  M.  Woods  and  Lizzie 
Garneau,  to  foreclose  the  said  mortgage.  Defendant, 
James  M.  Woods,  was  not  found  or  served  with  a  sum- 
mons, and  the  action  was  dismissed  as  to  him  without 
prejudice.  All  of  the  other  defendants  were  duly  served 
with  summons.  The  Patrick  Land  Company  defaulted, 
but  Joseph  Garneau,  Jr.,  Lizzie  Garneau  and  Burney  J. 
Kendall,  each  entered  an  appearance  and  answered.  The 
petition  set  forth  facts  making  Joseph  Garneau,  Jr.,  per- 
sonally liable  for  the  mortgage  debt,  both  principal  and 
interest.  It  also  contained  suflScient  allegations  to  charge 
the  defendant,  Burney  J.  Kendall,  with  the  payment  of 
the  debt,  as  an  indorser  of  the  notes  in  suit  The  petition 
also  contained  a  prayer  for  a  personal  judgment  against 
defendants  Garneau,  Kendall,  and  The  Patrick  Land  Com- 
pany, for  the  deficiency,  if  any,  after  the  sale  of  the  mort- 
gaged premises.  Upon  the  trial  in  the  district  court, 
among  other  things,  the  court  found  as  follows : 

"That  no  proceeding  at  law  has  been  had  for  the  recov- 
ery of  the  debt,  and  that  upon  a  sale  of  the  mortgaged 
premises  and  a  failure  of  the  proceeds  arising  therefrom 
to  pay  said  note,  said  Joseph  Garneau,  Jr.,  The  Patrick 
Land  Company  and  Burney  J.  Kendall  are  personally  lia- 
ble for  any  deficiency  that  may  remain  unpaid." 

Upon  these  findings  the  court  entered  a  det^ree  of  fore- 
closure which  was  never  appealed  from  by  any  of  the 
defendants,  and  remains  in  full  force  and  effect,  unre- 
versed and  unmodified.  An  order  of  sale  was  issued 
directed  to  the  master  commissioner  appointed  by  the 
court  to  execute  the  decree ;  the  mortgaged  premises  were 
sold,  and  the  return  to  said  order  of  sale  showed  a  de- 
ficiency of  f800.04.  Afterwards,  at  the  September  term 
of  said  court  an  order  was  entered  confirming  the  sale 
and  directing  the  master  commissioner  to  execute  the  deed 
for  the  premises  to  the  purchaser  at  the  sale.  An  appeal 
was  taken  from  the  order  of  confirmation  to  this  court, 

and  at  the  January  term,  1901,  the  judgment  of  the  lower 
60 
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court  was  aflSrmed.  On  the  2d  day  of  April  following, 
a  mandate  was  issued  commanding  the  district  court, 
without  delay,  to  award  execution  to  carry  into  effect 
its  judgment  in  the  manner  provided  by  law.  On  the 
10th  day  of  April  following,  plaintiff  filed  her  motion  in 
the  said  court  for  a  deficiency  judgment  against  the  de- 
fendants, Joseph  Garneau,  Jr.,  The  Patrick  Land  Com- 
pany and  Bumey  J.  Kendall.  Notice  of  the  hearing  of 
the  motion  was  served  upon  Albert  Swartzlander,  the 
attorney  of  record  in  that  case  for  Burney  J.  Kendall, 
who  appeared  and  filed  his  objections,  which  were  over- 
ruled and  a  deficiency  judgment  was  rendered  against  all 
of  the  defendants  named  in  the  motion.  Thereupon,  Bar- 
ney J.  Kendall  appealed  to  this  court,  and  now  contends 
that  the  court  erred  in  overruling  his  objections  and  ren- 
dering a  deficiency  judgment  against  him. 

1.  It  is  urged  by  the  appellant  that  the  contract  sued 
upon  is  not  a  negotiable  instrument  as  defined  by  the  law 
merchant,  and  therefore  he  was  not  liable  thereon  as  an 
indorser,  notwitlistanding  his  indorsement  was  in  the 
regular  form,  to  wit,  "Pay  to  the  order  of  J.  M.  Woods," 
because  the  note;  in  addition  to  the  promise  to  pay  money, 
contains  stipulations  to  do  other  things,  to  wit:  It  was 
provided  therein  that  if  any  interest  coupon  was  not  paid 
when  due,  the  whole  of  the  note  should  immediately  be 
come  due  and  collectible  by  suit,  at  any  time;  that  if  the 
note  was  not  paid  when  due,  either  by  maturity  or  by 
reason  of  failure  to  comply  with  the  terms  of  the  mort- 
gage given  to  secure  the  same,  which  was  made  a  part 
thereof,  or  by  default  in  tlie  payment  of  any  interest  cou- 
pon, then  the  same  should  bear  interest  at  the  rate  of 
ten  per  cent,  per  annum,  principal  and  interest  payable 
at  the  office  of  The  Patrick  Land  Company  of  Omaha.  It 
is  also  stated  that  the  mortgage  contains  a  stipulation  to 
pay  taxes  and  assessments,  and  that  in  default  diereof 
the  holder  of  the  mortgage  might  p.iy  the  same  and  re- 
cover the  amount  with  ten  per  cent  interest;  that  if 
Mullin  should  fail  to  pay  interest  wh^n  due  then  the  whole 
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sum  of  money  should  at  once  become  due  and  payable  at 
the  option  of  The  Patrick  Land  Company,  without  fur- 
ther notice,  and  other  provisions  usually  contained  in  a 
real  estate  mortgage  securing  the  payment  of  a  promis- 
sory note. 

Some  of  the  authorities  cited  by  appellant,  from  other 
states,  would  seem  to  be  in  point,  and  support  his  con- 
tention if  the  question  were  now  open  for  our  considera- 
tion but  it  is  suflBcient  to  say  that  it  has  been  fjcttled  by 
quite  a  number  of  decisions  of  this  court. 

In  the  case  of  Oaniett  v.  Myers.  G5  Neb.,  280,  91  N.  W. 
Rep.,  400,  we  held  that:  "The  agreement,  in  a  mortgage, 
to  pay  *all  the  taxes  and  assessments  levied  upon  said 
premises,  and  all  taxes  and  assessments  levied  upon  the 
holder  of  the  mortgage  for  and  on  account  of  the  same,' 
will  not  render  the  note  which  it  is  given  to  secure  non- 
negotiable." 

In  Consterdine  v.  Moore,  65  Neb.,  29:^,  91  N.  W.  Rep., 
399,  we  held  as  follows :  "The  agreement,  in  a  mortgage, 
to  pay  insurance  premiums  and  taxes  on  the  property 
mortgaged,  will  not  render  the  note  which  it  is  given  to 
secure  non-negotiable,  nor  will  the  agre<»ment  that,  if  the 
mortgagor  fails  to  pay  such  insurance  and  taxes,  the  mort- 
gagee may  declare  the  whole  debt  due  and  payable  at 
once,  or  may  elect  to  pay  the  same  and  declare  the  whole 
debt  due"  have  that  effect. 

In  Northern  Counties  Inrestment  Trust  v.  Edgar,  65 
Neb.,  301,  91  N.  W.  Rep.,  402,  Garnett  v.  Myers,  supra, 
was  approved  and  followed.  The  same  point  was  decided 
in  the  same  way  by  this  court  in  Kendall  v:  Selhy,  66  Neb., 
60.  These  decisions  of  themselves  would  defeat  the  ap- 
pellant's contention,  but  he  can  not  now  litigate  this 
question.  Upon  the  trial  in  the  foreclosure  suit  where 
this  question  was  directly  in  issue,  the  court  found  that 
he  was  personally  liable  as  indorser  upon  the  notes  in 
question,  and  that  he  was  liable  for  the  deficiency  upon 
the  coming  in  of  the  report  of  the  sale  of  the  mortgaged 
premises.    He  never  appealed  from  that  finding  and  judg- 
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ment^  and  the  same  can  not  now  be  reviewed.  Devries  v. 
Squire,  55  Neb.,  438;  Stover  v.  Tompkins,  34  Neb.,  465; 
Klohe  V.  Gijurdels,  52  Neb.,  117;  Pat7ick  v.  National  Bank 
of  Commerce,  63  Neb.,  200,  88  N.  W.  Rep.,  183. 

In  the  case  last  above  cited,  it  was  held  that  where  facts 
showing  defendant's  liability  for  a  deficiency  are  set  out 
in  the  petition  to  foreclose,  and  a  judgment  against  those 
personally  liable  for  the  debt  is  prayed,  the  court  has 
jurisdiction  after  a  sale  of  the  mortgaged  premises  to 
enter  a  deficiency  judgment  against  the  defendants,  so 
found  liable,  on  a  motion  therefor  by  the  plaintiff.  It 
was  further  held  that  in  such  a  case  where  the  court  in 
its  decree  finds  that  the  defendants  are  personally  liable 
for  the  payment  of  any  deficiency  that  may  exist  after  a 
sale  of  the  mortgaged  premises,  they  can  not,  while  such 
decree  remains  in  force  and  unmodified,  be  permitted, 
when  judgment  for  deficiency  is  sought,  to  set  up  facts 
which  existed  when  the  original  decree  was  obtained  to 
show  that  they  are  not  liable.  This  completely  disposes 
of  the  appellant's  first  ground  of  objection. 

2.  Appellant  further  claims  that  the  court  should  not 
have  entertained  a  motion  for  a  deficiency  judgment,  filed 
more  than  four  years  after  the  district  court  confirmed 
the  sale.  It  appears  from  the  record  that  an  appeal  was 
taken  from  the  order  confirming  the  sale,  and  that  said 
appeal  was  pending  and  undetermined  in  this  court  until 
the  January  term,  1901;  that  the  mandate  commanding 
the  lower  court  to  award  execution  to  carry  into  effect 
its  said  judgment,  was  issued  on  the  2d  day  of  April,  1891. 
The  motion  for  a  deficiency  judgment  against  the  appel- 
lant and  others,  was  filed  on  the  10th  day  of  the  same 
month,  which  was  immediately  after  the  determination 
of  the  appeal.  Appellant's  contention  on  this  point  is 
not  good,  because  it  was  held  in  Patrick  v.  NatiatKil  Bank 
of  Commerce,  supra,  that  an  appeal  from  a  decree  of  fore- 
closure, or  a  confirmation  of  sale  where  a  deficiency  judg- 
ment was  asked,  tolled  the  running  of  the  statute  of  limi- 
tations during  the  pendency  of  the  appeal. 
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3-  Appellant  contends  that  the  court  was  without  juris- 
diction to  render  a  deficiency  judgment,  upon  the  motion, 
against  him  because  he  was  not  personally  served  with 
the  notice  of  the  pendencj'  thereof;  that  service  upon  his 
attorney  was  not  sufficient  to  give  the  court  jurisdiction 
to  render  the  deficiency  judgment  against  him.  This  ob- 
jection was  properly  overruled.  This  question  was  before 
the  court  in  Graves  v.  Macfarland.  58  Neb.,  802,  and  it 
was  held  that  the  jurisdiction  of  the  district  court  to  ren- 
der a  deficiency  judgment  under  the  provisions  of  section 
847  of  the  Code  of  Civil  Procedure,  did  not  depend  upon 
the  service  of  any  notice  other  than  the  original  summons. 

4.  Appellant's  last  contention  is,  that  the  deficiency 
judgment  was  also  entered  against  Garneau  and  The  Pat- 
rick Land  Company,  together  with  himself  jointly,  and 
The  Patrick  Land  Company  was  not  notified  in  any  way 
of  the  application  therefor.  Our  ruling  upon  the  preced- 
ing objection  settles  this  question,  and  in  any  event,  the 
appellant  could  not  object  to  the  judgment  because  some 
other  person  was  not  served  with  notice. 

It  thus  appears  that  every  question  raised  by  the  appel- 
lant in  this  case  has  been  repeatedly  determined  against 
him  by  this  court.  We  therefore  recommend  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Pound  and  Oldham^  CC,  concur. 

Affirmed. 

Note. — The  Judgments  in  the  three  cases  cited  in  the  above  opinion 
in  support  of  the  contention  that  the  contract  sued  upon  was  negotia- 
ble, were  reversed  upon  rehearings  in  each  case  and  the  opposite  view 
'held  in  each  opinion  on  rehearing.  See  Ocrnett  v,  Myers,  65  Neb.,  287; 
Cofisterdine  v.  Moore,  65  Neb.,  296;  Northern  Securities  Investment 
Trust  V.  Edgar,  66  Neb.,  303. — ^Refobteb. 


V 
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Chables  Ogdbn^  In  the  Matter  of  Contempt  Proceed- 
ings, V.  The  State  of  Nebraska. 

Filed  January  8, 1903.    No.  12,384. 
Ck>mmissioner'8  opinion.      Department  No.  3. 

1.  Contempt.    Formal  Accusation:    Necessity  for.    While  a  formal 

accusation  is  not  necessary  to  a  prosecution  for  contempt  com- 
mitted in  the  presence  of  the  court,  the  record  must  show  that 
such  an  offense  has  been  committed  in  order  to  sustain  a  oon- 
viction. 

2.  Contempt:    Pleading  CJonclusions :    Language  Set  Out.    A  recital 

that  the  accused  addressed  insulting  and  menacing  language  to 
(the  court  is  a  mere  conclusion;  the  language  itself  should  be  set 
out  to  enable  the  reviewing  court  to  determine  whether  It  was 
actually  contemptuous. 

3.  Contempt:   Commission  in  Presence  of  Court:   Record.    Where  the 

prosecution  for  contempt  proceeds  on  the  theory  that  such  con- 
tempt was  committed  In  the  presence  of  the  court,  the  record  is 
'insufficient  unless  it  shows  that  the  offense  was  thus  committed. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Kbysor,  J.    Reversed. 

J.  W,  West  and  Charles  Ogderiy  for  plaintiff  in  error. 

F.  N.  Prouty  Attorney  Oeneral,  and  N orris  Brotc^^  Dep- 
uty ^  contrd. 

Albert^  C. 

This  proceeding  was  brought  by  Charies  Ogden,  Esq., 
to  reverse  a  judgment  of  the  district  court,  whereby  a  fine 
was  imposed  on  him  for  contempt  of  court.  The  record 
of  the  district  court,  omitting  the  formal  parts,  is  as 
follows : 

"On  this  day  again  come  the  parties  hereto  attended 
by  their  counsel ;  also  come  the  jury  heretofore  duly  im- 
paneled and  sworn  and  this  cause  proceeds.  Whereupon 
the  court  finds  that  Charles  Ogden,  Esq.,  counsel  for  the 
said  defendant^  did  on  this  day  address  to  the  court  on 


Vol.  3]  JANUARY  TER^kl,  1903.  887 

Ogdeu  V.  State. 

the  trial  of  this  case  insulting  and  menacing  language; 
that  he  has  threatened  opposing  counsel  with  an  assault, 
and  did  willfully  refuse  to  obey  the  order  of  the  court  to 
take  his  place  at  the  counsel  table  and  be  seated. 

"It  is  therefore  adjudged  by  the  court  tluit  the  said 
Charles  Ogden,  Esq.,  is  guilty  of  the  offense  of  contempt, 
and  it  is  the  judgment  of  the  court  that  the  said  Charles 
Ogden,  Esq.,  pay  a  fine  in  the  sum  of  twenry-flve  dollars 
(|25)  and  the  costs  of  said  contempt  proceedings,  taxed 

at  S .    And  it  is  further  ordered  bv  the  luurt  that  the 

said  Charles  Ogden,  Esq.,  be  committed  to  the  jail  of  this 
said  county  of  Douglas,  state  of  Nebraska,  until  said  fine 
and  costs  are  fully  paid.  To  which  finding  and  judgment 
of  the  court  said  Charles  Ogden  duly  excepts." 

In  our  opinion,  the  judgment  can  not  stand.  The  rec- 
ord  shows  thrtn*  specifications  against  the  accused : 
(1.)  That  he  addressed  insulting  and  menacing  language 
to  the  court  during  the  trial  of  a  case.  (2.)  That  he 
threatened  opposing  counsel  with  an  assault.  (3.)  That 
he  willfully  refused  t^  obey  the  order  of  the  court  to  take 
his  place  at  the  counsel  table  and  be  seated.  It  will  be 
observed  that  the  proceedings  were  conducted  on  the  the- 
ory that  the  contempt  was  committed  in  the  presence  of 
the  court.  While  it  has  been  held  that  a  formal  accusa- 
tion is  not  necessary  under  such  circumstances,  it  is  un- 
doubtedly essential  .that  it  should  affirmatively  appear 
on  the  face  of  the  record  with  all  the  certainty  of  an  in- 
dictment or  information,  that  an  offense  had  been  com- 
mitted. In  our  judgment,  such  fact  does  not  thus  ap- 
pear in  this  case.  The  language,  which  the  trial  court 
held  to  be  insulting  and  menacing,  is  not  set  out.  It  will 
not  be  claimed  that  an  indictment  or  information,  thuw 
charging  an  analogous  oflPeuse,  would  be  good.  Hence, 
the  record,  in  that  behalf,  is  insufficient  to  sustain  a  judg- 
ment of  conviction. 

As  to  the  third  specification,  a  court  does  not  stand  in 
loco  parentis  to  the  attorneys  pra(»ticing  before  it.  Ordi- 
narily they  are  not  subject  to  its  orders  as  to  when  they 
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shall  sit  nor  where  they  shall  sit  No  doubt,  circum- 
stances may  arise  which  would  justify  such  orders,  and 
which  would  render  disobedience  of  them  contempt  of 
court.  But  in  order  to  sustain  a  conviction  for  contempt 
for  a  disobedience  thereof,  it  must  not  only  appear  that 
the  court  made  the  order  and  the  accused  violated  it, 
but  that  the  circumstances  justified,  the  court  in  making 
it.  The  circumstances,  under  which  the  order  was  made 
in  this  case,  do  not  appear.  It  follows  that  the  judgment 
of  the  district  court  can  not  be  sustained  and  we  recom- 
mend that  it  be  reversed. 

Ames  and  Duffib,  CO.,  concur. 

BBVEffiSETD  AND  REMANBED. 


Nebraska  Shirt  Company  v.  Richard  S.  Horton,  Trus- 
tee OP  THE  Greater  American  Exposition. 

Filed  jAiniABY  8, 1903.    No.  12,406. 
Commissioner's  opinion.    Department  No.  2. 

1.  Corporations:     Subsceiptions   to  Stock  of  Another  Cobfor&tion. 

Unless  authorized  by  statute,  a  corporation  has  no  power  to  sub- 
scribe to  the  capital  stock  of  another  corporation,  and  such  a 
subscription  is  not  binding. 

2.  Corporations:     Subbcbipiions  to  Stock  of  Anotheb  CosFORATiaK: 

Repudiation:  Estoppel.  Where  no  money  or  property  of  any 
kind  has  been  acquired  or  held  by  virtue  of  the  transaction,  mere 
inaction  and  neglect  to  repudiate  it  will  not  estop  the  subscrib- 
ing corporation  when  sued  upon  such  a  subscription. 

Error   from    the  district   court   for   Douglas   county. 
Tried  below  before  Slabaugh^  J.   Reversed  and  dismissed. 

Silas  Colby  for  plaintiff  in  error. 

T.  W.  Blackhiim  and  Richard  8,  Horton^  contra. 
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Pound,  C. 

The  plaintiff  below,  as  trustee  in  bankruptcy  of  the 
Greater  American  Exposition,  a  corporation,  sued  the  de- 
fendant, a  manufacturing  corporation,  upon  a  stock  sub- 
scription. The  petition  alleges  that  the  defendant  corr 
poration  signed,  executed  and  delivered  to  the  promoters 
of  the  expo^tion  company  an  agreement  to  take  and  pay 
for  ten  shares  of  stock  of  the  latter  comjmny;  that  by  such 
agreement  it  intended  to  become  a  stockholder  therein; 
that  four  different  calls  were  duly  made,  each  for  twenty- 
five  per  cent,  of  the  subscriptions,  and  that  none  of  said 
calls  were  paid.  The  defendant  pleaded  that  it  was  a 
manufacturing  corporation,  organized  solely  for  the  man- 
ufacture of  shirts,  and  claimed  that  the  subscription  was 
made  by  its  manager  without  authority  from  the  directors 
or  stockholders. 

We  are  at  a  loss  to  see  how  this  action  can  be  main- 
tained on  the  face  of  the  pleadings.  Corporations  have 
quite  enough  power  without  allowing  them  to  incorporate 
themselves  in  new  companies.  Unless  authorized  by  stat- 
ute, a  corporation  has  no  power  to  subscribe  to  the  capital 
stock  of  another  corporation,  and  such  a  subscription  is 
not  binding.  Valley  R.  Co.  v.  Lake  Erie  Iron  Co.^  46  Ohio 
St.,  44,  18  N.  E.  Rep.,  486;  The  Denny  Hotel  Co.  v. 
Schram,  6  Wash.,  134,  32  Pac.  Bep.,  1002;  Central  R.  Co. 
V.  Pennsylvania  R.  Co.,  31  N.  J.  Eq.,  475;  Franklin  Co. 
V.  Letviston  Institution  for  f^aHrtgHy  68  Me.,  43;  The 
Mcchwnics  and  Workin-g  Men's  Mutual  SaiHn<i8  Bank  v. 
The  Meriden  Ageiwy  Co.y  24  Conn.,  159;  Knoirles  v. 
tiandercock,  107  Cal.,  629,  40  Pac.  Rep.,  1047;  The  Pcsh- 
tigo  Co.  V.  Great  Western  Telegraph  Co.,  50  111.  App., 
62^;Milbank  v.  The  New  York  L.  E.  &  ^.  R.  Co.,  64  How. 
Pr.  [N.  Y.],  20.  It  is  said  that  the  new  corporation  was 
organized,  and  held  the  exposition,  without  any  objection 
or  repudiation  of  the  subscription  on  the  part  of  defend- 
ant or  its  officers.  But  it  does  not  appear  that  the  defend- 
ant or  any  of  its  officers  made  any  claims  or  asserted  any 
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rights  as  stockholders.  They  did  not  acquire  nor  do  they 
hold  any  money  or  property  by  virtue  of  the  unauthor- 
ized transaction.  On  the  contrary  it  is  alleged  that  they 
refused  to  pay  the  several  calls  as  they  were  made.  We 
see  nothing  in  the  mere  inaction  and  neglect  to  formally 
repudiate  the  transaction  which  should  estop  the  sub- 
scribing corporation  when  sued  on  such  a  subscription. 
We  recommend  that  the  judgment  be  reversed  and  the 
action  dismissed. 

Barnes  and  Oldham,  CO.,  concur. 

Beversed  and  dismissed. 


John  J.  Traoy  et  al.  appellees^  v.  Leon  Grezaud  et  al., 

appellants. 

Filed  Januaby  8, 1903.    No.  12,418. 
Commissioner's  opinion.    Department  No.  1. 

1.  Municipal  Corporations:    Town  Site:    Patent:    Vacation:    Plead- 

ing, a  petition  merely  alleging  a  patent  to  a  city  council  under 
"the  town-site  act"  of  congress,  that  two  individuals  have  always 
constituted  that  council,  a  conveyance  by  one  of  them  jointly 
with  a  third  party  of  the  land,  subsequent  mesne  conveyBnoes 
by  which  this  title  came  to  plaintiffs,  a  platting  of  the  land, 
occupation  of  it  by  numerous  persons  as  a  town  site  for  about 
six  years  and  then  the  vacation  of  the  plat  by  the  county  oommis- 
sioners,  does  not  disclose  a  legal  or  an  equitable  estate  in  two 
plaintiffs  suing  jointly  to  quiet  title,  although  one  of  them  is  one 
of  the  persons  alleged  to  constitute  the  council. 

2.  Pleading:    Objection  of  No  Cause  of  Action:    Available  When. 

Where  no  cause  of  action  appears  in  the  petition,  the  objection  on 
that  ground  is  good  at  any  stage  of  the  action. 

Appeal  from   the  district  court  for  Dakota   county. 
Tried  below  before  Graves^  J.    Reversed  with  directions. 

LohATy  Gardner  &  Lohr  and  B.  E.  EvanSy  for  appellants. 

Quick  d  Carter  and  H.  E.  Si^naiv,  contrn. 
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Hastings^  C. 

This  is  an  appeal  in  equity  from  the  district  court  for 
Dakota  county.  Plaintiffs  allege  that  they  are  the  owners 
of  440  acres  of  land  in  that  county  and  that  their  title 
was  derived  from  a  patent  dated  July  2,  1860,  to  the  city 
council  of  the  city  of  St.  Johns;  that  the  said  city  council 
at  that  time  and  ever  since  was  one  J.  F.  Tracy  and  John  J. 
Tracy  and  no  other  persons;  that  the  land  was  entered 
under  the  "town  site  act"  and  was  platted  as  the  city  of  St. 
Johns,  and  the  plat  recorded;  that  it  was  occupied  as  a 
town  site  and  many  settlers  and  lot  owners  resided  there 
until  December  3,  1866,  when  the  plat  was  vacated  by  the 
county  commissioners  of  Dakota  county  and  the  land  re- 
verted to,  and  became  the  property  of,  the  said  J.  F. 
Tracy  and  John  J.  Tracy  by  reason  of  the  vacation ;  that 
June  25,  1859,  this  land  was  conveyed  by  warranty  deed 
by  M.  M.  and  John  J.  Tracy  to  I.  G.  Lash ;  that  the  latter 
conveyed  the  lands,  by  warranty  deed,  April  30,  1867,  to 
James  A.  Tracy;  that  James  A.  Tracy  and  wife  conveyed 
the  said  lands  by  warranty  deed  to  M.  M.  Tracy,  March 
22,  1875.  All  of  these  conveyances  are  alleged  to  have 
been  recorded.  It  is  alleged  that  since  the  last  named 
date  M.  M.  Tracy  conveyed  a  onehalf  interest  in  said 
lands  to  John  J.  Tracy,  his  co-plaintiff.  It  is  alleged  that 
the  vacation  of  the  plat  by  the  county  commissioners  is 
too  informal  to  constitute  evidence  of  legal  title  and  plain- 
tiffs are  therefore  compelled  to  bring  the  action  in  equity. 

It  is  alleged  that  defendants'  interest  is  derived  solely 
through  a  tax  deed  by  the  county  treasurer  of  Dakota 
county,  dated  February  5,  1876,  and  recorded  nine  days 
later,  pretending  to  convey  to  one  John  B.  Arteaux  the 
said  lands;  that  no  seal  was  ever  attached  to  said  tax 
deed;  that  it  shows  on  its  face  that  the  lands  were  sold 
in  gross  and  for  a  gross  sum  and  not  in  the  manner  pro- 
vided, and  for  these  reasons  and  many  others  the  deed 
is  void  upon  its  face.  That  all  of  the  defendants  except 
Severson,  Olhman  and  Kellner  claim  as  heirs  at  law  of 
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J.  B.  Arteaux ;  that  the  other  named  defendants  claim  by 
a  conveyance  from  Arteaux ;  that  no  one  is  in  actual  pos- 
session of  the  lands;  that  plaintiffs  are  entitled  to  the 
possession  and  have  constructive  possession  by  reason  of 
their  title  as  set  forth.  The  relief  asked  is  to  be  allowed 
to  redeem  from  the  taxes  representd  by  the  Arteaux  deed, 
and  from  any  subsequent  taxes  paid  by  him  or  his  suc- 
cessors and  interest  and  that  on  such  payment  title  be 
quieted  in  plaintiffs. 

The  defendants  Severson,  Olhman  and  Kellner  were 
never  served  with  summons  and  were  dismissed  out  of 
the  action.  The  other  defendants  answered,  admitting  the 
tax  deed  and  its  recording ;  alleging  that  they  are  the  sole 
heirs  at  law  of  John  B.  Arteaux,  and  that  they  claim  the 
lands  under  the  tax  deed;  allege  that  the  action  of  plain- 
tiffs is  barred  by  reason  of  laches  as  shown  by -the  peti- 
tion ;  say  that  the  allegations  of  the  petition  do  not  show 
title  in  the  plaintiffs  nor  any  right  to  recover  the  prem- 
ises ;  allege  that  they  and  their  ancestor  are  and  have  been 
for  more  than  ten  years,  preceding  the  beginning  of  this 
action,  in  open,  exclusive,  notorious  and  adverse  posses- 
sion of  the  lands ;  they  allege  a  recovery  on  June  3,  1873, 
by  Arteaux  of  a  judgment  in  the  district  court  of  Dakota 
county,  against  James  A.  Tracy,  through  whom  plaintiffs 
claim,  for  f535  and  f9.28  costs,  and  that  the  judgment 
bore  interest  at  12  per  cent,  per  annum;  that  James  A. 
Tracy,  shortly  after  the  judgment  was  rendered,  absconded 
from  Dakota  county  and  the  state  of  Nebraska  and  has 
been  absent  therefrom  ever  since  and  his  whereabouts 
unknown;  that  at  the  time  of  the  conveyance  by  J,  A, 
Tracy  and  wife  to  M.  M.  Tracy,  March  22,  1875,  of  these 
lands,  the  judgment  was  alive  and  in  full  force  and  effect 
and  a  lien  upon  the  real  estate,  and  was  so  when  Arteaux 
received  his  tax  deed;  that  said  judgment  has  since  be- 
come dormant  and  these  defendants  as  heirs  at  law  of 
John  B.  Arteaux  own  it,  and  if  plaintiffs  are  {lermitted 
to  redeem  from  said  tax  sale  and  recover  said  lands,  de- 
fendants are  equitably  entitled  to  have  the  judgment  re- 


Vol.  3]  JANUARY  TERM,  1903.  893 

Tracy  v.  Grezaud. 

vived  and  declared  a  lien  in  full  force  and  effect  upon  the 
lands  in  question.  Defendants  say  that  they  are  the  own- 
ers of  the  lands,  and  the  conveyances  mentioned  in  plain- 
tiffs' petition  are  a  cloud  upon  their  title,  which  they  ask 
to  have  quieted  as  against  said  plaintiffs.  They  deny 
the  plaintiffs'  remaining  allegations  and  pray  that  the 
plaintiffs'  petition  be  dismissed  and  their  title  quieted, 
or  if  that  can  not  be  done,  that  before  plaintiffs  are  al- 
lowed to  redeem  they  be  required  to  pay  the  full  amount 
of  the  judgment,  interest,  and  costs  as  well  as  the  taxes 
and  interest  paid  by  Arteaux  and  his  successors  upon 
these  lands. 

The  district  court  found  that  plaintiffs  were  the  own- 
ers of  the  lands  and  entitled  to  possession  upon  redemp- 
tion from  the  tax  sale.  It  found  taxes,  with  interest  and 
attorney's  fee,  to  the  amount  of  f2,307.50,  and  canceled 
the  defendants'  title  of  record  upon  payment,  within 
twenty  days,  of  said  sum  and  costs.  It  found  that  the 
judgment  set  up  by  the  defendants  was  no  lien.  From 
this  decree  the  defendants  appeal. 

From  the  foregoing  statement  of  the  pleadings  it  will 
be  seen  that  the  essential  questions  in  this  case  are  three : 
1st.  Have  plaintiffs  a  title  to  these  premises  from  the 
United  States  government  through  the  patent  to  the  city 
council  of  St.  Johns?  2d.  Have  the  defendants  been  in 
open,  exclusive,  notorious  and  adverse  possession  under 
the  tax  deed  to  Arteaux  for  ten  years  or  more  preceding 
the  commencement  of  this  action?  3d.  If  both  of  the 
former  questions  are  resolved  against  the  defendants,  are 
they  entitled  to  a  lieu  by  virtue  of  the  judgment  set  forth 
in  their  answer?  There  is  no  complaint  as  to  the  amount 
declared  of  defendants'  tax  lien  in  the  decree,  if  the  plain- 
tiffs are  allowed  to  rede(»m  from  it. 

It  is  extensively  argued  iii  the  briefs  of  counsel  that 
under  the  evidence  in  this  case  plaintiffs  had  no  right  to 
resort  to  equity  because  defendants  w^ere  in  possession 
and  claiming  a  legal  title  in  the  lands.  As  to  this  it  is 
sufficient  to  say  that,  granting  that  plaintiffs  have  title, 
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all,  they  must  r^over  either  in  their  own  right,  or  as 
beneficiaries  of  the  trust  expressed  in  the  patent,  or  else 
as  trustees  entitled  to  possession.  The  act  under  which 
these  lands  were  obtained,  provides  that  if  the  city  is 
incorporated,  its  mayor,  and  if  unincorporated,  the  county 
judge  of  the  county  in  which  it  is  situated,  shall  be  the 
proper  officer  to  execute  deeds.  Burhank  v.  Ellis.  7  Neb., 
156.  There  is  nothing  in  this  petition  from  which  it  could 
be  inferred  that  any  conveyance  in  accordance  with  this 
provision  has  ever  been  made,  or  anything  which  would 
operate  to  transfer  the  legal  title  from  the  city  council 
of  tlie  city  of  St  Johns. 

There  is  an  allegation  in  the  petition  that  the  city  coun- 
cil at  the  time  of  the  issuance  of  this  patent  and  ever  since 
consisted  of  the  plaintiff,  John  J.  Tracy  and  one  J.  F. 
Tracy,  but  that  either  of  them  had  any  authority  to  make 
any  conveyance  or  that  either  of  themhad  any  beneficial 
interest  in  this  trust,  which  they  are  alleged  to  have  held, 
does  not  appear.  This  action  is  not  brought  by  them  to 
recover  as  trustees;  it  is  brought  by  one  of  them  in  his 
private  capacity  and  alleging  a  general  ownership  in  him- 
self with  the  other  plaintiff. 

There  is  no  possibility,  in  this  action,  to  sustain  the 
decree  in  favor  of  the  plaintiffs  on  the  ground  that  they 
are,  or  are  alleged  to  be,  the  trustees  named  in  the  patent. 
There  could  be  no  recovery  on  that  ground. 

Under  the  allegations  of  legal  title  in  their  own  right, 
it  is  plain  that  there  could  be  no  recovery  by  the  plaintiffs 
as  beneficiaries  of  the  trust.  If  they  are  to  recover  on 
any  such  ground,  it  will  have  to  be  under  allegations  dis- 
closing their  rights  and  competent  proof  sustaining  them. 
It  is  true  that  there  was  some  evidence  introduced,  over 
defendants'  objection,  to  show  that  at  the  time  of  the 
execution  of  the  deed  by  the  plaintiffs  to  Israel  G.  Lash, 
which  is  set  forth  in  the  petition,  John  J.  Tracy  was  mayor 
of  the  city  of  St  Johns.  The  evidence  was  objected  to  and 
there  seems  no  doubt  that  the  objection  was  well  taken 
and  that  the  evidence  should  not  have  been  considered  by 
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the  trial  court.  As  there  is  neither  allegation  nor  proof 
of  any  incorporation  of  the  city,  the  evidence,  if  admis- 
sible, would  hardly  be  of  any  avail. 

It  is  earnestly  contended  by  the  plaintiffs  that  no  ob- 
jection of  authority  on  the  part  of  any  person  to  convey 
away  the  city's  title  to  these  lands  can  be  raised  except 
by  the  city  itself.  It  is  true,  as  was  held  in  Tiemcy  v, 
Cornell,  3  Neb.,  267  (Tecumseh  Town  Site  Case),  that 
the  trustee  in  making  a  deed,  under  the  act  of  congress, 
acts  judicially,  and  his  determination  as  to  who  is  en- 
titled to  the  deed  can  not  be  impeached  collaterally,  but 
before  any  such  weight  can  be  given  to  a  deed,  it  must 
appear  to  have  been  issued  by  the  duly  qualified  trustee 
acting  iu  pursuance  of  his  authority.  As  long  as  no  such 
authority  is  either  alleged  or  admitted  on  the  part  of  the 
makers  of  any  deed  embraced  in  this  record,  it  would 
seem  unnecessary  to  discuss  the  claim  for  immunity  from 
collateral  attack.  On  the  part  of  the  defendants,  it  is 
claimed  that  the  evidence  of  their  ten  years'  possession 
l)efore  the  commencement  of  this  action  is  conclusive,  but 
they  seem  to  admit  that  there  is  proof  tending  to  show 
that  about  1890  their  possession  was  not  exclusive  and 
that  the  tenant  then  farming  a  portion  of  these  lands 
was  paying  rent  to  one  of  the  plaintiffs.  It  would  seem 
that  the  determination  as  to  the  question  of  adverse*  pos- 
session was  made  by  the  trial  court  upon  conflicting 
evidence,  and  in  case  of  a  retrial  should  be  again  sub- 
mitted. 

It  seems  probable,  under  the  evidence  and  circumstances 
of  this  case,  that  the  plaintiff,  John  J.  Tracy,  at  least,  has 
some  equitable  rights  as  a  beneficiary  tn  the  trust  men 
tioned  in  this  patent  If  so,  he  is  entitled  to  vindicate 
them,  unless  precluded  by  his  laches.  The  peculiar  cir- 
cumstances involved,  the  death  of  one  brother,  the  dis- 
appearance of  another,  should  probably  excuse  any  such 
apparent  laches,  esjiecially  as  against  a  title  which,  if  it 
becomes  a  title  at  all,  can  only  do  so  by  virtue  of  the  stat- 
ute of  limitations.    The  liberal  use  of  the  right  of  amend- 
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ment  should  be  allowed,  in  a  case  of  this  kind,  to  prevent 
the  running  of  the  statute  of  limitations. 

The  third  question,  as  to  the  right  of  the  defendants  to 
a  lien,  it  hardly  seems  worth  while  to  discuss  under  the 
present  situation  of  the  record.  The  judgment  was  against 
James  A.  Tracy ;  160  acres  of  the  land  was  deeded  to  Lash 
by  James  A.  Tracy  in  1867,  and  in  1875  James  A.  Tracy 
conveyed,  by  warranty  deed,  to  M.  M.  Tracy;  subsequent 
to  this  transaction,  and  without  any  levy  having  been 
made,  the  judgment,  which  was  rendered  in  1873,  became 
dormant  As  we  have  held  that  there  was  nothing  before 
the  district  court  to  show  that  any  title  has  passed  out  of 
the  city  council  of  St.  Johns  to  any  of  these  Tracys,  it 
would  seem  wholy  superfluous  at  the  present  time  to  dis- 
cuss whether  or  not  this  is  one  of  the  cases  in  a\  hich  one 
who  seeks  equity  will  be  compelled  to  do  it  notwith- 
standing a  statute  of  limitations.  It  would  seem  that  no 
such  doctrine  could  arise  except  as  against  a  party  orig- 
nally  obligated  to  pay  the  judgment 

It  is  recommended  that  the  decree  of  the  district  court 
be  reversed  and  the  cause  remanded  with  instructions  to 
the  district  court  to  permit  such  amendment  of  the  plain- 
tiffs^ pleading,  if  desired,  as  shall  show  either  a  legal 
estate  because  of  a  conveyance  in  execution  of  the  trust 
in  the  patent,  or  an  equitable  estate  because  of  a  beneficiary 
interest  in  that  trust  on  the  part  of  the  plaintiffs,  or  else 
a  legal  right  as  trustees,  and  in  default  of  such  amend- 
ment that  the  action  be  dismissed. 

EiRKPATRiGK  and  LoBiNGiBR,  GC.,  coucur. 

The  decree  of  the  district  court  is  reversed  and  the 
cause  remanded  with  instructions  to  the  district  court 
to  permit  such  amendment  of  plaintiffs'  pleading, 
if  desired,  as  shall  show  either  a  legal  estate  because 
of  a  conveyance  in  execution  of  the  trust  in  the  patent, 
or  axt  equitable  estate  because  of  a  beneficiary  inter- 
est in  that  trust  on  the  part  of  the  plaintiffs,  or  else 
61 
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a  legal  right  as  trustees,  and  in  default  of  such  amendment 

< 

that  the  action  be  dii^missed. 

Reversed  with  directions. 


O.  O.  Rydson  v.  Nels  Larson. 

Filed  January  8, 1903.    No.  12,425. 

Commissioner's  opinion.     Department  No.  3. 

Vendor  and  Vendee:  Contbacts:  .Sales:  Pleading:  Tttle.  On  the 
sale  of  a  threshing  machine  it  was  agreed  between  the  yendor 
(plaintiff  in  error)  and  vendee,  that  the  vendor  should  collect 
all  accounts  due  the  vendee  arising  from  the  use  of  the  machine, 
applying  one-half  bf  said  collections  to  the  amount  due  him  on 
the  sale  of  the  machine,  paying  the  other  half  to  the  vendee. 
From  the  statements  of  the  petition  it  appears  that  the  machine 
became  the  property  of  a  third  party  who  did  threshing  for  the 
defendant  in  error,  the  bin  for  which  he  refused  to  pay  to  the 
plaintiff  who  brought  suit  therefor,  his  petition  alleging  the 
facts  above  set  forth.  Held,  That  a  demurrer  to  the  petition  was 
properly  sustained. 

Error  from  the  district  court  for  Polk  county.  Tried 
below  before  Sornbergbr^  J.    Affirmed. 

John  Tong\ie,  for  plaintiflf  in  error. 

I 

Mills  &  Mills  and  JE7.  E.  Stanton,  contra, 

Duffie,  0. 

On  the  29th  day  of  June,  1898,  the  plaintiff  in  error 
sold  to  John  Baldwin  and  Fred  Volroth  a  threshing 
machine  outfit  and  the  parties  entered  into  tJie  follow- 
ing contract  relating  to  said  sale : 

"This  agreement  made  this  29th  day  of  June,  1898,  by 
and  between  John  Baldwin  and  Fred  Volroth  both  of  Mer^ 
rick  county,  Nebraska,  parties  of  the  first  part,  and  C.  O. 
Rydson  of  Hamilton  county,  Nebraska,  party  of  the  sec- 
ond part  witnesseth :  that  the  parties  of  the  first  part  in 
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consideration  of  the  sale  to  them  by  the  i)arty  of  the  sec- 
ond part,  of  a  J.  I.  Case  steam  threshing  machine  outfit 
complete,  and  giving  them  until  January  1, 1900,  in  which 
to  make  complete  payment  of  the  same,  hereby  agree  that 
party  of  the  second  part  may,  and  is  to  collect  all  accounts 
due  said  parties  of  the  first  part  arising  from  their  use 
of  said  threshing  machine,  and  after  applying  one-half 
of  said  collections  on  the  amount  due  said  second  party 
from  said  first  parties  on  the  sale  of  said  machine,  then 
said  second  party  is  to  pay  the  other  one-half  of  said  col- 
lections to  said  first  parties.  And  for  and  in  considera- 
tion of  above  mentioned,  the  said  second  party  agrees  to 
collect  all  of  the  accounts  above  mentioned,  which  are 
collectible  and  apply  same  as  above  specified,  to  wit: 
one-half  to  be  applied  on  the  amount  due  him  on  said 
machine,  and  one-half  to  be  given  by  him  to  said  first 
parties." 

In  August,  1899,  the  machine  was  used  to  thresh  the 
grain  of  the  defendant  in  error,  the  bill  therefor  amount- 
ing, at  the  usual  rates,  to  $31.40.  Sometime  afterward 
Rydson  called  upon  the  defendant  in  error  to  collect  this 
bill,  informing  him  of  his  contract  relating  to  the  collec- 
tion of  bills  earned  by  the  machine.  Larson  agreed  to 
pay  the  bill  but  wanted  time  in  which  to  market  his  grain. 
Afterward  he  refused  payment  and  this  action  was  insti- 
tuted to  recover  the  amount. 

A  demurrer  to  the  petition  was  sustained  by  the  district 
court  upon  the  theory,  as  we  understand  from  the  briefs 
filed,  that  the  contract  under  which  the  plaintiff  claimed 
the  right  to  recover  was  in  effect  a  mortgage  or  assign- 
ment of  the  future  earnings  of  Baldwin  and  Volroth 
previous  to  any  employment  or  contract  of  employment. 
The  rule  is  well  settled  that  an  assignment  of  moneys  not 
yet  earned  but  expected  to  be  earned  in  the  future  under 
an  existing  contract,  is  valid  and  enforceable.  Perkins  v. 
Butler  County y  44  Neb.,  110,  and  authorities  cited.  And 
it  is  equally  well  settled  that  there  can  be  no  valid  assign- 
ment of  future  wages  where  they  constitute  a  mere  pos::i- 
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bility  coupled  with  no  interest;  that  a  person  under  no 
subsisting  engagement  or  contract  for  employment,  can- 
not make  a  valid  assignment  of  wages  to  be  earned  under 
a  possible  future  engngement.  Twiss  v,  Chcever^  2  Allen 
[Mass.],  40;  Lehigh  Valley  R.  Co.  v.  Woodrin^y  116  Pa. 
St.,  513;  Neumann  v.  The  Calumet  d  Hecla  Mining  Co,, 
57  Mich.,  97. 

There  is  a  class  of  cases,  however,  holding  that  the 
future  freight  earnings  and  profits  of  a  ship,  and  varioufl 
other  interests  to  accrue  in  future  with  regard  to  chattels, 
may  be  assigned  in  equity.  The  future  freight  earnings 
of  a  railroad  company,  or  tolls  and  revenue  of  a  canal  com- 
pany, may  be  assigned.  Bittenhender  v.  The  Sunhury  d 
E.  R,  Co, J  40  Pa,  St.,  at  page  275;  Sedam  v,  Cincinnati 
d  Whiteivater  Canal  Co,,  2  Disney  (Ohio),  309. 

As  betw^een  the  immediate  parties  to  this  contract  it 
may  be  that  the  plaintiff  in  error  could  claim  one-half  the 
earnings  of  the  machine  under  the  principle  announced 
in  the  cases  last  above  cited,  so  long  as  the  same  was  owned 
by  the  parties  to  whom  he  sold  it;  but  whether  the  con- 
tract be  regarded  as  one  of  assignment  or  as  a  mortgage 
of  the  earnings  of  the  machine,  we  are  of  the  opinion  that 
the  contract  could  not  be  enforced  as  against  the  rights 
of  a  vendee  of  the  machine  from  Baldwin  and  Volroth  if 
he  purchased  without  knowledge  or  notice  of  the  contract. 

In  Fairbanks  v,  Sargent,  6  L.  R.  A.  [N.  Y.],  475,  the 
court  of  appeals  of  New  York  announces  the  rule  that  the 
test  of  the  existence  of  an  equitable  assignment  of  a  claim 
is  whether  or  not  the  debtor  would  be  justified  in  paying 
the  debt  or  the  portion  contracted  about  to  the  person 
claiming  to  be  the  assignee. 

In  the  petition  it  is  alleged  that  when  the  threshing 
was  done  one  W.  A.  Wurtz  had  charge  of  the  machine, 
and  it  is  nowhere  alleged  that  the  machine  is  still  the  prop- 
erty of  Baldwin  and  Volroth  or  that  it  is  owned  by  any 
party  having  notice,  actual  or  constructive,  of  plaintifTs 
rights.  Because  the  petition  does  not  state  that  Baldwin 
and  Volroth,  or  one  of  them,  is  still  the  owner  of  the 
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machine,  or  that  Wurtz,  the  party  in  possession  thereof 
when  the  threshing  was  done  and  therefore  presumptively 
the  owner,  had  notice  of  this  contract  at  the  time  of  his 
purchase,  the  petition  fails  to  state  a  cause  of  action  and 
the  demurrer  thereto  was  properly  sustained. 

We  recommend  the  affirmance  of  the  judgment  of  the 
district  court. 

Ames  and  Albert^  CO.,  concur. 

Affirmed. 


Note. — In  the  case  of  Hackney  v,  Hargreavea  Brothera,  reported  ante, 
page  676,  an  opinion  on  rehearing  was  filed  by  Holcomb,  C.  J.,  on  May 
5,  1904.  In  this  opinion,  however,  the  former  one  reported  herein  is 
upheld,  and  the  Judgment  reversing  the  lower  court  allowed  to  stand. 
The  opinion  on  rehearing  will  be  reported  in  the  official  reports  and 
may  be  found  in  99  N.  W.  Rep.,  675. — ^Refobteb. 
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ACCEPTANCE.     See  Accord  and  Satisfaction,  2,  3.     Account 
Stated.    Payment,  1. 

ACCORD  AND  SATISFACTION. 

1.  Evidence  Sufficient.  Evidence  examined,  and  held  suffi- 
cient to  sustain  the  Judgment.  Fremont  Foundry  d  Machine 
Co.  V.  Norton  804 

2.  Payment:  Acceptance.  The  acceptance  by  the  creditor  of 
a  debtor's  check  for  less  than  the  whole  amount  of  a  past 
due  liquidated  account,  will  not  operate  as  an  accord  and 
satisfaction,  unless  such  check  is  accompanied  by  the  con- 
dition that  such  acceptance  shall  be  a  full  satisfaction  and 
payment  of  the  whole  debt.    Idem. 

3. :  .  A  check  for  a  less  amount  than  the  con- 
tract price  for  a  steam  boiler  was  sent  by  the  debtor  to 
the  creditor,  wither. t  any  condition  as  to  its  acceptance,  and 
with  a  statement  in  the  nature  of  a  set-ofP  or  counter-claim 
which,  if  allowed,  would  balance  the  account.  The  check' 
was  accepted,  and  the  amount  thereof  credited  on  the  ac- 
count; the  debtor  was  immediately  notified  of  that  fact,  im- 
mediate payment  of  the  balance  was  demanded  and  the 
debtor  was  informed  that  his  claim  would  not  be  con- 
sidered. Held,  That  the  acceptance  of  the  check  was  not 
a  bar  to  an  action  to  recover  the  balance  of  the  debt.    Idem. 

ACCOUNT  STATED. 

Acceptance  by  Defendant:  Evidence.  .  When  suit  is  brought 
on  an  account  stated,  plain tifT  can  only  recover  by  showing 
both  the  account  and  an  unqualified  assent  of  defendant  to 
its  correctness,  sterling  Lumber  Co.  v.  Stinson,  41  Neb., 
368,  59' N.  W.  Rep.,  888,  followed.  Cahill,  Swift  Mfg.  Co.  v. 
Morrissey    866 

ADJOXJBNICENT.    See  Mechanics'  Liens,  1. 

ADVEBSE  POSSESSION.    See  Money  Received,  2. 

1.  Limitation  of  Actions:  Evidence  Sufficient.  Evidence 
examined,  and  found  to  sustain  the  finding  and  Judgment 

of  the  trial  court.    Beer  v.  Dalton 694 

2.  Occupancy:  Executory  Contbact.  The  possession  of  land 
under  an  executory  contract  of  purchase  is  not  adverse  to 
the  vendor  until  the  purchase  price  is  paid,  or  until  the 

(903) 
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ADVEBSE  POSSESSION— Concluded. 

▼endee  is  entitled  to  a  deed  of  conveyance  from  his  vendor 
under  the  terms  of  the  contract.    Idem. 

3. :     Requisites:     Limitation  or  Actions.     One  who 

claims  title  to  land  by  adverse  possession  must  show  that 
his  occupancy  has  for  a  period  of  ten  years  been  open,  no- 
torious, exclusive  and  adverse,  and  under  claim  of  title  as 
against  the  true  owner  and  the  world.    Idem. 

4.  Trespass:  Intent:  EvmENCE.  Where  a  defendant  claim- 
ing title  to  land  by  adverse  possession  entered  originally 
without  color  of  title  or  claim  of  right,  and  the  acts  relied 
on  to  show  entry  and  occupation  adi^rse  to  the  owner  are- 
consistent  with  a  mere  intention  to  trespass  from  time  to 
time  until  interfered  with,  his  testimony  that  he  Intended 
to  take  possession  and  hold  and  occupy  as  owner,  uncor- 
roborated by  acts  necessarily  indicating  such  intention,  la 
not  sufficient  to  require  a  finding  in  his  favor.  RUter  v. 
Myers    684 

AITIDAVITS.  See  Attachment,  3.  Exceptions,  Biu.  of,  1,  2. 
MoRTGAOES,  28,  59.    Newspapers.    Trial,  12. 

AjmNDMEHTS.  See  Judicial  Sales,  5.  Mortqaoes,  56.  •  Plead- 
ing, 2. 

APPEAL  AND  EBBOB.  See  Eminent  Domain,  1,  2.  Evidence, 
3.  Forcible  ^Sntrt  and  Detainer,  1.  Justices  of  the 
Peace.    Mortgages,  9.    Trial,  12,  24. 

1.  Appeal:  Conduct  of  Action  in  .Trial  Court.  An  appeal 
does  not  bring  up  for  review  errors  in  the  conduct  of  the 
action  in  the  court  below.    Lau  v.  Blomberg 124 

2.  Assignments:  Directing  Verdict:  Not  in  Motion  for  New 
Trial.  The  action  of  the  trial  court  in  refusing  to  direct 
a  verdict  for  the  defendant  can  not  be  reviewed  unless 
assigned  as  error  in  the  motion  for  a  new  trial.  Link  v. 
Reeves 383 

8. .     Not  Argued  in   Briefs.     Where  the  plaintiff  In 

error  makes  no  argument  in  his  brief  of  any  of  the  assign- 
ments  of  error  contained  in  his  petition,  and  no  authorities 
are  cited  and  no  reasons  given  in  support  of  such  assign- 
ments, the  judgment  of  the  trial  court  should  be  affirmed. 
Zimmerman  v.  Kearney  County  Bank 323 

4. :    Overruling  Motion  for  New  Trial.     A  Judgment 

will  not  be  reversed  for  error  of  law  occurring  at  the  trial, 
unless  it  is  alleged  In  the  petition  in  error,  and  shown  hf 
the  record,  that  the  court  erred  In  overruling  the  motion 
for  a  new  trial.    Idem. 
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Bharp  v.  Call  ^ 64 

German  Mutual  Fire  Ins.  Co,  v.  Palmer 688 

Hansen  v.  Anderson  j . . . .  390 

Orcutt  V.  McNair a 608 

6. :  Sustaining  Demurrer  to  Answer.  Where  a  de- 
murrer is  sustained  to  defendant's  answer  and  he  refuses 
to  plead  further,  the  action  of  the  trial  court  in  sustaining 
such  demurrer  will  not  be  reviewed  here  unless  such  action 
is  especially  alleged  against  in  the  petition  in  error.  Harris 
V.  Nye  d  Schneider  Co 169 

6. :  Waiver.  Where  the  question  of  pleading  the  over- 
ruling of  the  motion  for  a  new  trial  is  raised  by  counsel 
the  court  will  adhere  to  the  above  rule  also.  Where  it  is  not 
so  raised  the  court  will  consider  the  objection  waived,  and 
determine  the  case  upon  its  merits.    Orcutt  v.  McNair 608 

7.  Briefs^  Errors  Not  Discussed  in.  This  court  will  not 
search  the  record  for  errors  that  are  not  pointed  out  by 
counsel  and  discussed  in  the  brief.    Russell  v.  Anderson, . . .  528 

8.  Data  in  Becord  in  Beg^ard  to  Instruction:  Presumptions. 
Where  the  record  merely  shows  a  date  of  filing  an  in- 
struction that  it  was  given  and  was  excepted  to,  the  giving 
and  exception  will  be  presumed  to  be  contemporaneous. 
SkotD  V.  Locke 176 

9.  Equity:  Decree.  In  a  suit  in  equity  brought  here  on  appeal 
this  court  has  full  power  to  render  such  a  decree  as  it  shall 
find  the  district  court  ought  to  have  rendered.  Upon  a  set- 
tlement of  the  matters  in  controversy  by  the  parties  to  such 
action,  with  the  consent  of  the  court,  such  decree  may  be 
rendered  as  they  may  agree  upon.    Riley  Bros,  Co,  v,  Melia^  666 

10. :    BvroENCE.    An  appeal  in  equity  is  not  a  proceeding 

to  correct  errors  in  the  exclusion  of  evidence.  Kinney  v, 
Bittinger    817 

11. :     Motion  for  New  Trlal.     To  authorize  a  review 

of  errors  occurring  at  a  trial  a  motion  for  new  trial  is  as 
essential  in  an  equity  as  it  is  in  a  law  case.  Ourran  v. 
HagemMn    779 

12. :    Proceedings  to  Obtain  New  Trial:    Statutes.    A 

final  oi^der  by  a  district  court  made  in  a  statutory  pro- 
ceeding, under  section  602  et  seq.  of  the  Code,  to  obtain  a 
new  trial  in  an  action  in  equity,  is  not  reviewable  by  this 
court  upon  appeal.    Broton  v.  Croft  133 

13.  Evidence  Conflicting.     A  Judgment  entered  on  conflicting 
evidence  will  not  be  disturbed  unless  clearly  wrong.    Duna- 

fon  V.  Barber   613 

Link  V,  Reeves  383 
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,     Todd  V.  City  of  York 763 

Battle  Creek  Valley  Bcmk  v.  Collins 38 

14.  :     Failure   to  Object.     Where   all   of  the   eyideDoe 

offered  by  both  parties  on  the  trial  of  an  issue  of  fact  is 
received  by  the  court,  without  objection,  and  such  evidence 
is  conflicting,  the  finding  of  the  court  based  thereon,  unless 
clearly  wrong,  will  be  sustained.    Malone  v.  Oarver 710 

15. :     :     Question  of  Admissibility.     In  such  a 

case  no  legal  question  can  arise  on  the  admissibility  of  evi- 
dence.   Idem. 

16.  :     Instruction  Withdrawing  Vital   Issue  of  Pact. 

An  instruction,  which  withdraws  from  the  consideration  of 
the  Jury  a  vital  issue  of  fact  concerning  which  there  is  a 
conflict  of  evidence,  is  erroneous.    Dempster  Mill  Mfg.  Co. 

V.  Lofquist    388 

17.  :     Mortgages.     Where  irregularities  in  the  conduct 

of  a  Judicial  sale  are  charged,  the  finding  of  the  district 
court  on  confiicting  evidence  will  not  be  disturbed  unless 
clearly  wrong.    Levy  v.  Hinz II 

18.  : :    Value.     The  finding  of  the  trial  court,  upon  the 

question  of  the  value  of  real  estate  based  upon  conflicting 
evidence,  will  not  be  set  aside  unless  we  can  say,  from  an 
examination  of  the  record,  that  it  is  clearly  wrong.  Bow- 
man V.  Bellows  Falls  Savings  Institution 583 

19.  :     Verdict:     Presumptions.     Where  the  evidence  is 

conflicting,  and  the  court,  upon  a  careful  examination  of  it, 
is  unable  to  say  that  a  verdict  based  thereon  is  clearly  and 
manifestly  wrong,  the  presumption  is  that  the  Jury,  in  their 
deliberations,  were  uninfluenced  by  passion  or  prejudice, 
and  that  they  acted  from  proper  motives,  and  unless  there 
is  some  proof  in  the  record  to  the  contrary,  the  verdict  will 
not  be  disturbed.    Sutton  Exchange  Bank  v,  Grosshan^ 5 

20.  Evidence  Rejected:  Ofter  of  Proof.  To  secure  a  review 
in  this  court  of  a  rejection  of  evidence,  an  ofTer  of  the  proof 
sought  to  be  elicited  by  the  refused  question  must  be  made. 
City  of  South  Omaha  v.  Burke 309 

21.  Evidence  Sufficient.  A  finding  by  the  trial  court  upon  a 
question  of  fact  will  not  be  disturbed  upon  appeal  if  sup- 
ported by  sufficient  competent  evidence.  Solomon  v. 
Solomon   540 

22.  :    Force  and  Effect  of  Finding.     Where  the  finding 

of  the  trial  court  is  supported  by  suflicient  competent  evi- 
dence, it  has  the  same  force  and  effect  as  a  verdict  by  a  Jury, 
and  will  not  be  disturbed  unless  manifestly  wrong.    Payne 

V.  Liehce   ^^ 
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23.  :  Verdict  Conclusive.  The  verdict  of  a  jury  is  uni- 
formly held  conclusive  upon  a  disputed  question  of  fact 
properly  submitted,  if  it  is  sustained  by  sufficient  competent 
testimony.    City  of  South  Omaha  v.  Meyers 699 

24.  Evidence  Supporting  Finding^.  The  supreme  court,  though 
trying  a  case  de  novo  on  appeal,  will  not  disturb  the  finding 
of  the  district  court,  unless  the  finding  and  decree  can  not 
be  reconciled  with  any  reasonable  construction  of  the  testi- 
mony.    Gadsden  v.  Phelps,  37  Neb.,  590,  followed.     Druse 

V.  Davey  .1 16 

25.  Final  Order:  Order  Dissolving  Injunction.  An  interlocu- 
tory order  dissolving  a  temporary  injunction  is  not  a  final 
order  or  judgment  reviewable  in  this  court.  Stansbury  v. 
Storer  d  Ellis  100 

26.  Findings  Speciflc.  Refusal  of  the  trial  court  to  specifically 
find  upon  certain  questions,  held,  under  the  facts  In  this 
case,  not  error.    Cruzen  v.  Pottle 453 

27.  Instructions:  Construed  Together.  Instructions  should  be 
read  and  construed  together,  and  if,  upon  the  whole,  they 
fairly  and  correctly  state  the  law  applicable  to  the  issues 
Joined,  they  will  be  upheld.    City  of  South  Omaha  v.  Meyers,  699 

28. :  Construction  of  Paragrapils.  The  different  para- 
graphs of  the  charge  to  a  jury  arfe  to  bo  construed  together, 
and  if,  when  thus  construed,  they  correctly  state  the  law 
.  applicable  to  the  facts,  a  judgment  will  not  be  reversed  be- 
cause of  omissions  in  a  paragraph  which-  does  not  purport 
to  cover  the  entire  case.    City  of  South  Omaha  v.  Burke. . . .  314 

29.  :  Defective  in  Matters  Not  Complained  of.  Instruc- 
tions which,  as  a  whole,  fairly  submit  the  matter  in  con- 
troversy, will  not  require  a  reversal  though  defective  in 
some  respects  not  complained  of.    Martin  v.  Connell 240 

30.  :  En  Masse.    Where  error  is  assigned  for  the  refusal 

to  give  a  group  of  instructions  consisting  of  several  separate 
paragraphs,  such  assignment  will  only  be  considered  so  far 
as  to  ascertain  that  some  one  of  the  instructions  was  errone- 
ous.   Canon  i\  Farmers'  Bank  of  Cook 348 

31.  :    Unwarranted.    The  giving  of  an  Instruction  which 

is  erroneous,  do^s  not  conform  to  the  idsues  and  is  not  war- 
ranted by  the  evidence,  is  reversible  error.  Janouch  v.  Pence,  867 

32.  Issues:  Facts  Not  in:  Evidence:  Estoppel.  Where  evi- 
dence tending  to  establish  facts  not  directly  put  in  issue  by 
the  pleading,  has  been  admitted  without  objection,  a  party 
can  not,  on  appeal  to  this  court,  be  heard  to  complain  that 
such  facts  were  not  an  issue  in  the  case.  President  and 
Directors  of  Ins.  Co.  of  North  A  .r.eri-ja  v.  Buckstaff. 632 
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33.  :  In  Appellate  Court.  A  motion  to  strike  out  a  mat- 
ter of  defense,  contained  in  an  answer  filed  in  the  district 
court,  for  the  alleged  reason  that  it  was  not  in  issue  in  the 
county  court  where  the  cause  was  first  tried,  should  be  over- 
ruled where  it  appears  that  such  matter  was  pleaded  in  the 
lower  court,  and  is  only  set  out  more  fully  and  in  detail  in 
the  pleading  to  which  the  motion  is  directed.  Martens  v. 
Pittock   770 

34.  Judgments:  Vacation  in  Equity:  Estoppel.  Where  a 
party  institutes  a  suit  in  equity  to  vacate  a  judgment  at  law, 
and  from  a  decree  rendered  modifying  such  judgment  he 
prosecutes  no  appeal,  he  will  be  barred  from  further  prose- 
cuting error  from  an  adverse  ruling  on  a  motion  which  he 
had  previously  made  to  vacate  the  same  judgment.    Kellogg 

d  Co.  v.  Spargur  59S 

35.  Jurisdiction:  How  Obtained.  In  equitable  actions  this 
court  acquires  jurisdiction,  on  appeal,  by  the  filing  of  a  duly 
certified  transcript  within  the  statutory  time;  and  when 
duly  certified  transcripts  of  the  record  in  two  or  more  cases 
are  included  under  one  cover,  and  filed  in  due  time,  Jurisdic- 
tion attaches  over  each  case.    Hall  v.  Moore 574 

36.  :    Justices  op  the  Peace.    Where  the  jurisdiction  of 

a  Justice  of  the  peace  appears  on  the  face  of  the  record,  error, 
to  be  available,  must  appear  affirmatively.  Martin  v. 
Mershon 174 

37.  Iiaw  of  the  Case:  Adjudicated  Questions:  Injunction. 
Where  the  defendants  appeal  from  a  decree  in  favor  of  the 
plaintiff,  allowing  an  injunction,  which  is  contingent  on  the 
doing  of  certain  acts  by  the  plaintiff,  and  the  decree  is 
affirmed  in  this  court,  such  decree  i3  conclusive  on  the 
parties  as  to  all  matters  thereby  adjudicated,  on  an  appeal 
from  a  subsequent  order  in  the  same  case.  Commercial 
State  Bank  of  Crawford  v.  Kctcham 839 

38.  Mechanics'  Liens:  Pleadings  and  Findings  Sufficient. 
Findings  of  the  court  examined,  and  held  to  be  sustained  by 
the  pleadings  and  sufficient  to  support  the  decree.     Storer 

d  Ellis  V.  Boggs  Brothers 301 

39.  Mortg^ages:  Coniibmation.  Record  examined,  and  held 
to  present  no  valid  objections  to  an  order  confirming  a  sale 

of  real  estate.    Vroom  v.  Lewis 685 

40.  Motion:  Overruling  of  Part:  Failure  to  Except.  Where 
a  motion  has  been  sustained  in  part  and  overruled  in  part, 
the  maker  of  it,  who  has  taken  no  exceptions,  can  not  com- 
plain of  error  in  its  overruling.    Curran  v.  Hagem^n 779 

41.  New  Trial,  Motion  for:    Failure  to  Fii£.     In  order  to  re- 
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view  the  proceedings  of  the  district  court  in  a  trial  of  issues 
of  fact,  by  a  petition  in  error,  a  motion  for  a  new  trial  must 
be  filed  therein  so  as  to  afford  the  court  an  opportunity  to 
correct  error  in  its  own  proceedings.    Lau  v.  Lindsey 681 

42.  :    .    Where  no  motion  for  a  new  trial  is  filed 

and  the  case  is  brought  to  this  court  by  a  petition  in  error, 
the  judgment  of  the  lower  court  will  be  affirmed  if  sustained 
by  the  pleadings.    Idem, 

43. :    Indivisible.    A  motion  for  a  new  trial  is  indivisible, 

and  where  it  can  not  be  allowed  as  to  all,  it  must  be  over- 
ruled as  to  all.    Kyner  v.  Laubner 370 

44. :    Necessity  fob.    This  court  will  not  review  alleged 

errors  occurring  during  the  trial  of  a  cause  in  the  district 
court,  by  petition  in  error,  unless  a  motion  for  a  new  trial 
was  made  in  the  trial  court  and  a  ruling  obtained  thereon. 
Cedar  County  v.  Ooetz 172 

45. :  Obal.  An  oral  motion  for  a  new  trial  is  not  recog- 
nized in  the  practice  of  this  state.  Such  a  motion  will  not 
Justify  the  granting  of  a  new  trial,  nor  will  the  overruling  of 
such  a  motion  be  sufficient  to  present  errors  of  law  to  either 
the  trial  or  a  reviewing  court.    Idem, 

46.  Objections  to  Evidence  Not  in  Briefs.  Objections  to  the 
admission  of  evidence  made  at  the  trial,  but  not  argued  or 
mentioned  in  briefs  filed  in  this  court,  will  not  be  considered. 
Western  Union  Telegraph  Co,  v.  Church 22 

47.  Order  Opening  Decree:  Final  Obdeb.  "There  can  not  be  a 
review  of  an  order  of  the  district  court  opening  a  Judgment 
and  permitting  an  answer  to  be  filed  in  the  case  until  there 
has  been  a  further  order  or  Judgment  in  its  nature  final." 
Merle  d  Heaney  Mfg.  Co.  v.  Wallace,  48  Neb.,  886.    Browne 

V.  Croft 134 

48.  Pleading:  Hebe  Fibst  Assailed:  Ck>NSTBUCTioN.  A  petition 
when  assailed  for  the  first  time  in  this  court  will  be  liberally 
construed.    First  Nat.  Bank  of  Madison  v.  Tompkins 334 

49.  Prejudice.  A  Judgment  will  not  be  reversed  for  errors  which 
could  not  possibly  have  prejudiced  the  rights  of  the  party 
complaining.    City  of  South  Omaha  v.  Meyers 699 

50.  :  Evidence.  Certain  testimony  admitted  over  ob- 
jections examined,  and  held  not  to  have  prejudiced  the  party 
complaining.    Idem, 

61.  Beference:  Conflicting  Bvidbncb.  The  findings  of  fact  of  a 
referee,  on  confiicting  evidence,  confirmed  by  the  district 
court  after  hearing  on  exceptions  thereto,  will  not  be  dis- 
turbed on  appeal.    Creedon  v.  Patrick 459 
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52.  Beplevin  Affidavit:  DtiFEcrs  Not  Shown.  Defects  In  a  re- 
plevin Affidavit  not  brought  to  this  court  with  the  record  will 
not  be  considered.    Skoto  v.  Locke 176 

53.  Time  for  Perfecting.  The  time  for  perfecting  an  appeal 
in  equitable  actions  begins  to  run  at  the  date  on  which  the 
final  decree  is  entered  of  record.    Hall  v.  Moore 574 

54.  Transcript:  Obioinal  Files:  Statcitss.  The  original  files 
and  papers  are  not  a  tiunscript  within  the  meaning  of  sec- 
tion 586,  Code  of  Civil  Procedure,  and  can  not  take  the  place 
thereof   nor   supply   defects   therein.     Brabham   v.   County 

of  Custer 801 

55.  Trial  De  Novo.  The  perfecting  of  an  appeal  to  this  court 
from  a  decree  of  the  district  court  in  a  suit  in  equity,  to- 
gether with  the  filing  and  approval  of  a  supersedeas  bond, 
operates  to  suspend  such  decree,  and  the  case  is  thereupon 
pending  here  for  trial  de  novo.    Hiley  Bros.  Co.  v,  Melia 666 

56.  :    Definition.    By  the  perfecting  of  such  appeal  the 

parties  are  placed  in  the  same  situation,  and  their  rights 
are  the  same,  as  they  were  at  the  time  of  the  commencement 
of  the  action.    Idem. 

57.  Trial  to  Court:  Presumption  as  to  EvroKNCE.  In  a  cause 
tried,  to  the  court  without  the  intervention  of  a  jury,  the 
presumption  is  that  the  trial  court  considered  only  com- 
petent testimony  in  arriving  at  a  decision.    Triska  v.  Miller,  463 

58.  Verdict  Final.  The  verdict  of  a  Jury  upon  questions  of  fact 
submitt3d  to  them  is  final,  unless  such  verdict  is  clearly  and 
manifeatly  wrong.    Sutton  Exchange  Bank  v.  Orossftans....      5 

59.  Verdict  Only  One  Possible:  Instbuctions:  Prejudice. 
Where  the  verdict  returned  is  the  only  one  which  under  the 
pleadings  and  proof  could  have  been  allowed  to  stand,  errors 
in  the  giving  of  instructions  are  without  prejudice.  Beer  v. 
Dalton  694 

CO.  Witnesses:    CroSvS-Examination  :     Prejudice.     Certain  rul- 
ings of  the  trial  court  refusing  to  permit  the  cross-examina- . 
tion  of  a  witness  examined,  and  held  not  prejudicial  error. 
Triska  v.  Miller 463 

61.  :    Exclusion:    Fault  of  Party.     As  the  trial  court 

is  in  a  better  position  to  pass  on  the  question  how  far  a  party 
has  been  at  fault  in  case  of  violation  of  an  order  separating 
witnesses,  this  court  will  not  interfere  with  its  determination 
if  it  may  be  sustained  by  any  inference  reasonably  deducible 
from  the  evidence.    Murray  v.  Allerton 291 

APPRAISAL.    See  Mortgages,  10-25. 

APPROPRIATIONS.    See  Municipal  Coeporations,  2,  6. 
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1.  Instructions  Approved.  Instructions  set  out*  in  the  opinion, 
examined,  and  held  not  erroneously  given.  Kyner  v,  Laubner,  370 

2.  When  Private  Person  May:  Instructions.  An  instruction 
purporting  to  give  to  the  jury  the  instances  in  which  a 
private  person  may  make  an  arrest  without  a  warrant  is 
not  objectionable  because  it  is  confined  to  the  ground  upon 
which  the  defendant  sought  to  justify.    Idem, 

3.  :    Statutes.    Under  the  provisions  of  section  284  of 

the  Criminal  Code,  a  private  person  may  make  an  arrest 
without  a  warrant  only  in  case  the  offense,  for  which  the 
person  suspected  is  arrested,  has  in  fact  been  committed. 
Idem. 

ASSESSMENTS.    See  Beneficial  Associations,  1-3.    Taxation,  8,  9. 

ASSIGNMENTS.    See  Appeal  and  Erbob,  2-6.    Taxation,  7. 

During  Pendency  of  Action:  Parties.  Where  the  interest  of 
the  plaintiff  is  transferred  to  another  during  the  pendency 
of  the  cause,  the  suit  may  be  prosecuted  to  its  termination 
in  the  name  of  the  original  plaintiff,  or  the  transferee  may 
be  substituted  as  plaintiff.    Parker  v.  Taylor 318 

ASSUMPSIT.    See  Landlord  and  Tenant,  1. 

ATTACHMENT.    See  Creditors*  Suit,  1,  4.  6. 

1.  County  Court:  Power  and  Authority:  Statutes.  The 
practice  in  attachment  cases,  in  the  county  court,  where 
the  amount  involved  is  above  the  jurisdiction  of  a  justice 
of  the  peace,  by  ckapter  20  of  the  Compiled  Statutes,  is 
made  the  same  as  that  which  prevails  in  the  district  court, 
and  the  county  court  has  full  power  to  hear  motions  to 
dissolve  attachments  and  make  the  proper  orders  thereon. 
Dittman  Boot  and  Shoe  Co.  v.  Oraft 165 

2.  Discharge  of,  by  Finding  and  ^d-gment.  A  finding  and 
judgment  for  defencla.nt  ipso  facto  discharges  an  attachment. 
Alpirn  v.  Ooodvian  397 

3.  Evidence  as  to  Truth  of  Affidavit:  Discretion  of  Court. 
Where  the  defendant,  in  his  motion  to  dissolve  an  attach- 
ment, denies  the  truth  of  the  facts  stated  in  the  affidavit  on 
which  the  attachment  was  obtained,  the  manner  of  taking 
the  evidence,  on  the  hearing  of  the  motion,  is  within  the 
discretion  of  the  court.    Dittman  Boot  and  Shoe  Co.  v.  Graff,  165 

4.  Ownership:  Evidence  Sufficient.  Evidence  examined,  and 
held  sufficient  to  support  a  decree  in  favor  of  plaintiff  to  the 
amount  of  the  judgment  lien.    Haines  &  Co.  v.  Stewart 216 

6.  :     Determination  of.     The  mere  fact  that  a  party 

claims  to  be  the  owner  of  attached  property,  does  not  give 
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him  the  right  to  intervene  in  the  attachment,  and  thus  have 
the  question  of  his  ownership  determined  in  the  attachment 
suit.    Kimbro  v.  Clark,  17  Neb.,  403.    Idem, 

6. :   Subsequent  Objection  to  Jueisdiction.    Where  one 

of  several  defendants  denies  separately  plaintiff's  allegations 
and  claims  In  his  answer  sole  ownership  of  attached  prop- 
erty, and  plaintiff  traverses  the  claim  of  ownership  and  that 
question  is  litigated  in  both  county  court  and  on  appeal  in 
district  court,  without  objection,  it  is  too  late  after  final 
Judgment  in  favor  of  that  defendant  to  assert  that  the  dis- 
trict court  was  without  Jurisdiction  to  determine  ownership 
of  the  property  in  that  action.    Alpirn  v.  Goodman 397 

7. :   Voluntary  SuBAtissiON  of  Question.    This  rule  docs 

not  preclude  the  parties  from  voluntarily  appearing  and  pre- 
senting the  issue  of  ownership  under  the  title  of  the  original 
action,  and  when  Jurisdiction  is  thus  acquired,  and  a  trial 
had  without  objection,  it  is  the  duty  of  the  court  to  enter  a 
Judgment  on  the  merits.    Haines  d  Co.  v.  Btewart 216 

8.  Property  in  Possession  of  Stranger:  Redelivebt  Bond: 
Trial  of  Right  of  Property:  Statutes.  A  stranger  to  an 
attachment  suit,  in  whose  possession  the  attached  property 
is  found,  who  gives  a  redelivery  undertaking  under  section 
930,  Code  of  Civil  Procedure,  can  not  thereafter  assert  owner- 
ship and  try  the  right  of  property  under  sections  945  and  996. 
Allyn  V.  Cole 233 

ATTOBNEY  AND  CTLIENT.    See  Judgment,  1.    Malicious  Prose- 
cution, 1.    Witnesses j  2. 

1.  Assistant  Counsel  in  Other  County:  Liability  of  Client 
foe  Fees.  An  attorney  retained  to  conduct  a  case  which  is 
pending  in  another  county,  may  properly  employ  local  coun- 
sel to  attend  to  necessary  formal  matters,  such  as  procur- 
ing orders,  attending  *calls  of  th«  docket,  and  the  like, 
and  charge  the  fees  paid  such  counsel  as  expenses,  where  it 
appears  that  the  fees  paid  were  less,  or  at  least  not  more, 
than  the  expense  which  would  have  been  incurred  had  he 
gone  in  person.    Dillon  v.  Watson 53U 

2.  Employment  of  Attorney  by  Attorney:  Liabilfty  of 
Client.  A  client  is  not  liable  for  fees  of  other  counsel  em- 
ployed by  those  whom  he  has  retained  to  conduct  his  case 
unless  he  authorizes  or  ratifies  such  employment.    Idem. 

3.  Extent  of  Employment:  Partnership.  In  the  absence  of 
stipulations  evidencing  a  different  intent,  an  employment  of 
an  attorney  to  prosecute  a  claim  to  a  recovery,  terminates 
with  the  rendition  of  a  Judgment  thereon  and  the  exhaustion 
of  the  usual  legal  process  upon  the  Judgment    It  does  not 
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include  the  prosecution  of  subsequent  actions  and  proceed- 
ings to  reach  the  property  of  the  judgment  debtor,  or  to  en- 
force liability  against  his  sureties  upon  supersedeas.  Liamh 
V.  Wilson 505 

ATTOBITEYS.    See  Pabtnebshif,  1-6. 
AWABD.    See  Eminent  Domain,  1-3. 

BANKBT7PTCY.    See  Cseditobs'  Suit,  3, 11,  12. 

1.  Actions  by  Trustee  in  State  Courts.  Actions  by  a  trustee 
in  bankruptcy  to  recover  property  in  the  hands  of  third  par- 
ties and  which  he  claims  as  a  part  of  the  bankrupt  estate, 
must  be  prosecuted  in  the  state  court  unless  the  defendants 
in  such  actions  consent  that  the  same  may  be  prosecuted  in 
the  federal  court.  Bardes  v.  Hawarden  Bank,  178  U.  S.,  525. 
Mclntyre  v.  Malone 159 

2.  Application  for  Stay  in  State  Court.  The  state  court  in 
which  the  suit  is  pending  is  the  proper  tribunal  to  which 
application  for  a  stay  should  be  made.  In  re  Oeister,  97  Fed. 
Rep.,  322.    Idem. 

3.  Contract  of  Conditional  Sale.  As  against  a  conditional  ven- 
dor of  chattels,  the  filing  of  a  petition  in  bankruptcy  by  or 
against  the  vendee  has  the  effect  of  the  seizure  of  the  goods 
upon  judicial  process  against  the  latter.  Logan  v.  Nebraska 
Moline  Plato  Co 526 

4.  :  Uneeoorded:  Construction  of  Statutes.  The  fed- 
eral bankruptcy  law  giving  to  the  trustee  the  title  to  all 
property  which  the  bankrupt  could  have  transferred  prior 
to  the  filing  of  the  petition  or  which  could  have  been  levied 
upon  for  his  debts,  places  the  trustee  as  against  an  unre- 
corded conditional  sale  contract  in  the  position  of  a  judg- 
ment creditor.    Idem. 

5.  Insolvency  Proceeding's  Under  State  Law.  The  bankruptcy 
act  of  1898  does  not  affect  proceedings  commenced  under  the 
state  insolvency  law  before  its  passage.  Hood  v.  Blair 
State  Bank 432 

6.  Stay  in  State  Court:  Dibcharoe  a  Release  of  Claim.  The 
state  court  should  stay  proceedings  in  a  suit  pending  against 
a  person  against  whpm  proceedings  in  bankruptcy  have  been 
commenced,  either  on  his  own  petition  or  by  his  creditors, 
if  the  pending  suit  is  founded  upon  a  claim  for  which  a 
discharge  in  bankruptcy  would  be  a  release.  Mclntyre  v. 
Malone 159 

BANKS  AND  BANXINQ. 

1.  Acts  of  Officer  Outside  of  Bank:  Ltarilitt  of  Bank.  As  a 
general  rule,  acts  done  by  an  officer  of  a  bank  away  from  its 

62 
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place  of  business,  and  not  authorized  or  ratified,  are  not 
binding  upon  It.    Jones  v.  First  Nat.  Bank  of  Lincoln 73 

2.  Acts  of  Officer  Outside  of  His  Authority:  LiIabu.ttt  of 
Bank.  The  acts  of  a  bank  officer,  outside  the  usual  scope  of 
his  authority,  in  a  matter  to  which  it  is  no  party  and  of 
which  It  Is  not  chargeable  with  notice,  do  not  bind  the  bank. 
Idem. 

3.  Praudulent  Act  of  Employee:  Notice.  A  bank  is  not 
chargeable  with  notice  of  the  fraudulent  act  of  its  employee, 
outside  the  scope  of  his  authority  and  In  furtherance  of  his 
own  personal  designs,  solely  because  he  Is  an  employee. 
Idem. 

4.  Paying  Deposit  to  Wrong  Person:  E^lkctton  of  Remedhs. 
Prosecution  to  final  judgment  of  a  suit  against  the  person  to 
whom  the  money  was  paid  is  an  election  to  treat  the  pay- 
ment by  the  bank  as  proper  and  authoriased,  and  will  bar  a 
subsequent  suit  against  the  bank  for  the  amount  of  the  de- 
posit.   Idem. 

5.  -; :    EwccTioN  OF  Party  to  Bk  Sued.    A  depositor,  who 

claims  that  a  bank  has  paid  out  his  money  to  a  person  not 
entitled  to  receive  It,  has  an  election  to  sue  the  bank  or  the 
person  who  received  the  money;  but  can  not  proceed  against 
each,  unless  in  case  of  conspiracy  or  joint  wrong.    Idem, 

BASTABDY. 

1.  Civil  Proceeding:  Evidence:  Pbeponderance.  A  prosecu- 
tion for  bastardy  is  a  civil  and  not  a  criminal  proceeding; 
hence,  the  paternity  of  the  child  need  only  be  established  by 
a  preponderance  of  the  evidence  and  it  is  not  necessary  that 
it  should  be  established  beyond  a  reasonable  doubt.  Priel  v. 
Adams  305 

2.  Evidence  Sufficient.  Evidence  examined,  and  held  suffi- 
cient to  support  the  judgment.    Idem. 

3.  Instructions:  Prejudice.  Instructions  examined,  and  held 
not  prejudicial.    Idem. 

4.  Proof  of  Birth:  Presumptions.  In  a  prosecution  for  baa- 
tardy  when  it  is  proven  that  a  child  was  born  upon  a  certain 
day  it  may  be  inferred  that  it  was  born  alive.    Idem. 

BENEFICIAL  ASSOCIATIONS. 

1.  InBurance:  Assessments:  Forfeiture:  Right  to  Recetvk 
IN  ADVA2SCE.  Where  the  financier  of  a  lodge  has  accepted 
on  deposit  a  sum  of  money  from  a  member  to  cover  antici- 
pated assessments,  agreeing  so  to  apply  it,  a  forfeiture  can 
not  be  predicated  upon  the  failure  of  the  member  personally 
to  tender  the  amount  of  an  assessment  when  due,  if  the 
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financier  Las.  money  in  his  hands  to  meet  the  assessment: 
and  it  is  immaterial  that  the  duties  of  his  office  did  not  re- 
quire him  to  receive  money  for  assessments  before  they  were 
payable,  if  in  doing  so  he  has  not  contravened  any  positive 
law  of  the  organization.    Orand  Lodge  A.  O.  U.  W.  v.  Scott. .  851 

2.  :  :  Former  Decision.  Former  decision  ren- 
dered in  this  case  {Orand  Lodge  Ancient  Order  of  United 
Workmen  v.  Scott,  ante,  page  845,  93  N.  W.  Rep.,  190)  not 
adhered  to.    Idem, 

3.  :     -; :     Payment  in   Adva.vce:     Suspension.     A 

member  of  a  beneficial  association  in  good  standing  de- 
posited with  the  financier  of  his  local  lodge  a  sum  of  money 
sufficient  to  pay  his  assessments  and  dues  for  several  months 
in  advance.  The  flnin?ier  accepted  the  money,  agreeing  so 
to  apply  it.  The  member  then  left  the  town  of  his  resi- 
dence, and  during  his  absence  the  financier  returned  the 
money  so  deposited,  less  one  assessment,  to  the  beneficiary 
named  in  the  member's  certificate,  and  theupon  the  member 
was  marked  suspended  for  failure  to  pa^  t^ie  next  regular 
assessment.  Held,  That  the  suspension  waj  unauthorized 
and  void.    Idem. 

4.  :    Pleading:  E^•IDENCE  Nor  Preserved:  Presumftions: 

Statutes.  Where  a  plaintiff's  allegations  in  a  petition  to 
open  up  a  judgment  for  fraud  of  the  successful  party  in  ob- 
taining it,  filed  under  section  602  of  the  Code,  are  sufficient, 
and  the  evidence  taken  at  the  hearing  is  not  preserved,  the 
action  of  the  trial  court  in  setting  aside  the  Judgment  and 
granting  a  new  trial  will  be  presumed  to  have  been  on  suffi- 
cient evidence.     Idem   845 

5.  :  Suspension  Illegal:  Consent:  Evidence  Insuffi- 
cient. While  a  member  of  a  beneficial  association  who  is  il- 
legally suspended  may  acquiesce  in  and  consent  to  the  sus- 
pension, so  as  to  forfeit  his  rights  under  a  benefit  certificate, 
the  evidence  In  this  case  is  examined  and  held  not  to  war- 
rant an  inference  that  the  suspended  member  acquiesced  in 

or  consented  to  the  illegal  suspension.    Idem  851 

C.  :   :    Continuation  of  Membership.    One  who  is 

Illegally  suspended  from  a  beneficial  association  may  treat 
the  suspension  as  illegal  and  void,  his  membership  continu- 
ing, if  he  does  not  acquies-ie  in  and  consent  to  the  illegal 
suspension,  and  he  need  not  seek  reinstatement.    Idem. 

7. :    :    Tender  of  Sudskquent  Dues.    A  forfeiture 

can  not  be  predicated  upon  an  omission  of  one  party  brought 
about  by  the  conduct  of  the  other  party;  so  that  where  a 
member  has  been  illegally  suspended  from  a  beneficial  asso- 


916  ^  INDEX. 


BENBSTCIAL  ASSOCIATIONS — Concluded. 

elation  and  dues  tendered  by  him  are  refused,  the  grounds 
for  the  refusal  being  continuous  In  their  ncyture,  his  failure 
thereafter  to  tender  dues  can  not  be  made  the  basis  of  a  for- 
feiture until  after  notice  of  a  readiness  to  receive  the  dues 
has  been  brought  home  to  the  suspended  member.    Idem, 

8. :  :  Waiver.    The  evidence  in  this  case  showing 

an  unauthorized  suspension  of  the  insured  in  1893,  but  also 
showing  that  under  a  change  of  constitution,  January  1, 
1894,  by  which  ^1  became  payable  monthly  without  notice  on 
penalty  of  suspension  and  forfeiture  if  such  payment  was 
not  made,  and  that  eleven  months  elapsed  under  this  con- 
stitution without  any  attempt  to  comply  with  it  on  assured's 
part  before  his  death,  held,  that  his  rights  were  forfeited 
and  there  could  be  no  recovery  by  his  beneficiary.  Idem, ...  845 

BILLS  AND  NOTES.    See  Evtoence,   1.    Mortgages,  69.    Trusts,  1. 

1.  Action  by  Indorsee:  Denial  of  Ownership:  Burden  (mp 
Proof.  Where,  in  an  action  by  the  alleged  indorsee  of  a 
promissory  note,  the  defendant  denies  the  plaintiffs  owner- 

ft  ship,  the  burden  of  proof  is  upon  plaintiff  to  show  by  com- 
petent evidence  that  the  indorsement  on  the  note  is  that  of 
the  payee.    Payne  v.  Liehee 448 

2.  Evidence  as  to  Paynxent  by  Labor:  Admissisilitt.  Where 
a  promissory  note  in  the  usual  form  calls  for  the  payment  of 
money,  evidence  that  it  was  to  be  paid  in  work  and  labor 
can  not  be  received  against  the  objection  of  the  holder. 
Vradenburg  v.  Johnson  326 

3.  Extension  of  Time  of  Payment:  EvmENCE  Insufficient. 
Evidence  examined,  and  held  not  to  support  the  claim  that 
time  of  payment  of  notes  had  been  extended.  Parker  v, 
Taylor 318 

4.  Husband  and  Wife:  Defense  of  Coverture.  In  an  action 
against  a  married  woman  on  a  note  executed  by  her  as 
surety  for  another,  coverture  is  a  complete  defense,  unless 
it  be  shown  that  such  note  was  made  with  the  intention  on 
her  part  of  binding  her  separate  estate  for  Its  payment 
Smith  V.  Bondy  56  Neb.,  529,  followed.    Kershaw  v.  Barrett,    36 

5. :  Surety:  EJvtoence  Sufficient.  Evidence  ex- 
amined, and  held  to  support  the  findings  and  Judgment  of 
the  trial  court.    Idem, 

€u  Indorsements:  Evidence  Sufficient.  Evidence  examined, 
and  found  to  sustain  the  finding  and  Judgment  of  the  trial 
court.     Payne  v.  Liehee 448 

7.  Judgment:  Confession  by  Attorney:  Evidence  Suffi- 
cient. Evidence  examined,  and  held  sufficient  Xo  sustain 
the  verdict    l!fational  Exchange  Bank  v.  Wiley 716 
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8. :     Foreign,  Action  on:    Warrant  op  Attorney  m 

Note  to  Confess:  Limitations.  In  an  action  on  a  foreign 
Judgment,  taken  under  a  warrant  of  attorney  authorizing 
any  attorney  at  law  to  appear  in  any  court  of  record,  and 
confess  Judgment  a|;ainst  the  makers  of  a  certain  note,  in 
favor  of  the  holder  thereof,  held  (1)  that  such  warrant  was 
not  a  general  authority  to  appear  and  confess  Judgment,  in 
any  action  instituted  on  the  note,  but  was  limited  to  the 
confession  of  a  Judgment  in  favor  of  the  holder;  (2)  that 
the  defendant  was  not  estopped,  by  the  Judgment,  to  deny 
that  the  plaintift  was  the  holder  of  the  note  when  such  Judg- 
ment was  confessed;  (3)  that  a  Judgment,  confessed  in 
favor  of  one,  who  at  the  time  was  not  the  holder  of  the 
note,  was  void  for  want  of  Jurisdiction.    Idem. 

9.  Payment  Indorsed  by  Mistake:  Application  of  Payment. 
An  indorsement  of  a  payment  on  a  note  made  without  the 
maker's  knowledge  or  assent  is  not  an  irrevocable  applica- 
tion of  the  payment  to  that  note  where  the  payee  also  holds 
other  obligations  against  the  payor.    Lau  v.  Blomherg 124 

10.  :     Erasure.     Indorsements  of  payment  entered  by 

mistake  or  inadvertence  on  a  note  do  not  become  a  part  of 
the  Instrument  and  their  erasure  does  not  avoid  the  note. 
Idem. 

11.  Principal  and  Surety:    Sct-Off  and  Counter-Claim:    BJvi- 
DENCE  Sufficient.     Evidence  examined,  and  held  sufficient 

to  sustain  the  Judgment.    Anderson  v.  Sarver 784 

BOABD  of  trade.    See  Gaming,  1-7. 

BONA  FIDES.     See  Fraudulent  Conveyances,  3,  6.     Principal 
AND  Agent,  2. 

BONDS.    See  Attachment,  8.    Limitation  of  Actions,  1.    Muni- 
cipal Corporations,  1.    Waters  and  Water  Courses,  1. 

Irrigation:  Date:  Conclusiveness:  Notice.  While  a  recital 
in  bonds  that  they  were  ordered  to  be  issued  on  a  certain 
date  would  be  notice  of  their  invalidity  to  all  persons  ac- 
quiring them,  if  issued  prior  to  the  time  fixed  by  law,  the 
recital  is  not  conclusive,  but,  if  such  was  the  fact,  it  may  be 
shown  that  they  were  not  ordered  to  be  issued  and  were  not 
issued  until  after  the  expiration  of  the  statutory  period. 
Chicago,  B.  d  Q.  R.  Co.  v.  Dundy  County 391 

BOITNDABIES. 

l!  Surveys:  Field  Notes:  Evidence  Sufficient.  Evidence 
examined,  and  held  to  warrant  a  finding  that  a  channel 
Indicated  by  the  field  notes  of  an  original  survey  as  con- 
stituting the  boundary  line  between  parties  could  no  longer 
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be  locited  by  either  natural  or  artificial  landmarks.    Shrake 

V.  Laflin   . .' 488 

Mensen  v.  La/lin   4S9 

2. ;  Government  Corners:  Burden  of  Proof.  Govern- 
ment comers  fixed  by  a  United  States  surveyor  at  the  time 
ot  the  original  survey  will  control  the  field  notes  of  the 
survey  taken  at  the  time  the  comer  was  erected  and  will 
control  the  field  notes  or  courses  and  distances  of  any  sub- 
sequent survey.  Such  comer,  if  identified  by  the  proofs,  is 
the  best  evidence  of  where  the  line  should  be.  But  in  the 
absence  of  such  corner,  or  of  satisfactory  proof  of  its  loca- 
tion, the  field  notes  of  the  survey  will  govern  and  determine 
the  true  line,  and  such  field  notes  and  government  plats  in 
such  case  are  prima  facie  eviden-^e  of  its  true  location,  and 
the  burden  is  then  shifted  to  the  party  who  wishes  to  es- 
tablish the  corner  at  a  place  different  from  that  called  for 
by  the  field  notes  and  government  plat  of  the  original  sur- 
vey.   Knoll  V.  Randolph 599 

3.  :    :    .    On  rehearing  the  law  of  the  case 

as  announced  in  the  former  opinion  is  adhered  to,  but  the 
judgment  of  the  district  court  is  reversed  because  of  a 
misunderstanding  as  to  the  point  at  which  the  verdict  of 
the  jury  fixed  the  corner  in  dispute.    Idem 603 

4.  :    Meandering  Lines:    Instructions.    An  Instruction 

that  the  jury  were  to  decide  from  the  evidence  whether  or 
not  certain  meandering  lines,  located  by  the  government 
surveyor,  could  be  identified  where  such  lines  Indicated  the 
margin  of  a  certain  channel,  does  not  substitute  such  mean- 
dered lines  for  the  center  of  the  channel  as  a  boundary, 
where  the  jury  are  expressly  told  that,  if  they  can  locate 
such  channel,  its  center  is  to  serve  as  the  boundary  between 

the  parties  in  the  action.    Shrake  v.  Laflin 4JW 

Mensen  v.  hatlin  4S9 

5.  :   Rejection  of.    A  survey  will  not  be  rejected  merely 

because  the  county  surveyor  commenced  the  measurement 
of  a  line  at  its  northern  extremity,  where  that  extremity  is 
well  ascertained,  instead  of  going  over  It  from  the  south 
as  was  done  in  the  original  survey.    Idem. 

(J. :    .    The  identification  of  a  section  comer  as  a 

starting  point,  made  by  the  county  surveyor  upon  examina- 
tion of  the  ground  and  upon  sworn  evidence,  will  not  be  r^ 
jected  in  the  absence  of  any  showing  of  mistake  or  error. 

Idem. 

BBIEFS.    See  Appeal  and  Ebbob,  3,  1,  46. 
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BBOKEBS.    See  Frauds,  Statute  of,  3.    Gaming,  1,  5,  7. 

Listing  Beal  Estate  for  Sale  as  a  Whole:  Sale  by  Owner  of 
Part:  Commission.  Where  it  appears  that  a  piece  of  prop- 
erty has  been  listed  with  a  real  estate  broker  as  a  whole, 
and  his  sole  authority  is  to  negotiate  a  sale  as  a  whole,  and 
his  negotiations. to  so  sell  it  to  a  particular  customer  have 
been  broken  off,  a  subsequent  sale  some  months  later  of  a 
portion,  only,  of  the  property  by  the  owner  to  the  purchaser 
with  whom  the  broker's  negotiations  were  had,  but  inde- 
pendently, will  not  entitle  the  broker  to  a  commission. 
Frenzer  v.  Lee  69 

BXTBDEN  OP  PBOOF.    See  Bills  and  Notes,  1.    Boundaries,  2,  3. 
Mortgages,  57,  58.    Municipal  Corporations.  12.    Trial,  2. 

CAVEAT  EMPTOB.    See  Vendor  and  Purchaser,  1. 

CHAHBEBS.    See  Mechanics'  Liens,  2. 

CHANGE  OF  VENUE.    See  Judgment,  9. 

CHATTEL  MOBTGAGES.     See  Replevin,  1,  2. 

1.  BeBcription:  Validity.  A  man  owning  a  herd  of  two 
hundred  cows  and  a  hundred  and  forty-three  calves,  exe- 
cuted a  mortgage  containing  the  following  description: 
"Two  hundred  (200)  head  of  native  cows,  in  ages  from 
three  to  seven  years;  some  branded  L  and  others  SH;  also 
with  one  hundred  head  of  above  mortgaged  cows  are  in- 
cluded in  this  mortgage  one  hundred  head  of  their  calves, 
which  are  to  be  branded  SH.  The  above  described  chattels 
are  now  in  my  possession  on,''  etc.  Held,  That  this  descrip- 
tion was  so  indefinite  as  to  be  void  as  against  subsequent 
purchasers  of  a  part  of  the  herd  of  calves,  without  actual 
notice  of  the  instrument.  First  Nat.  Bank  of  Chadron  v. 
Hughes  823 

i.  Failure  to  Belease:  Penalty  in  Equity.  A  claim  not  re- 
duced to  judgment,  for  the  statutory  penalties  for  a  failure 
to  release  paid  chattel  mortgages,  does  not  furnish  such  a 
cross-demand  as  can  be  used  for  the  basis  of  an  e<)aitable 
action  to  cancel  another  mortgage  between  the  same  parties 
which  has  not  been  paid.    Meredith  v.  Lyon  d  Healy 485 

3.  Foreclosure:  Damages  for  Failure  to  Comply  with  Stat- 
ute. Where  a  mortgagee,  in  the  foreclosure  of  his  mort- 
gage, fails  to  comply  in  an  essential  particular  with  the  re- 
quirements of  the  statute,  he  will  be  liable  to  the  mortgagor 
for  any  damages  the  latter  may  thereby  sustain.  Mo 
Cormick  Harvesting  Machine  Co.  v.  Preitauer 230 

4.  :     EiViDENCE    Sufficient.      Evidence    examined,    and 

found  to  sustain  the  findings  and  Judgment  of  the  trial 
court.    Idem. 

Battle  Creek  Valley  Bank  v.  Collins 38 
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5.  :     Sale  in   Foreign  County:     Filing:     Liability  of 

Mortgagee.  Where  a  mortgagee  takes  mortgaged  property 
to  another  county  and  there  sells  it  without  first  filing  his 
mortgage  in  such  other  county,  the  mortgagor  may  main- 
tain an  action  against  the  mortgagee,  and  recover  the  value 
of  the  property  taken  less  the  amount  of  the  debt  due  to  the 
mortgagee.     Idem. 

6. :    :    :    Statutes.     By  the  provisions  of 

section  6,  chapter  12,  Compiled  Statutes,  1899,  before  mort- 
gaged chattels  can  be  sold  in  a  county  other  than  that  in 
which  the  mortgage  was  originally  filed,  the  mortgage  must 
be  filed  in  the  office  of  the  county  clerk  of  the  county  where 
the  property  is  to  be  sold.    Idem. 

7.  Oral:  Validity.  An  oral  chattel  mortgage  Is  good  as  be- 
tween the  parties  thereto;  it  is  Invalid  only  as  to  creditors 
and  subsequent  purchasers  in  good  faith.  Reiss  v.  Argur 
bright    756 

8.  :    :    "Crkditok,"  Meaning  op.    Creditor  in  this 

connection     means     judgment,     execution     or     attachment 

creditor;  a  subsequent  mortgagee  with  notice  is  not  so  re- 
garded.   Idem.  , 

COLLATERAL  ATTACK.     See  Judgment,   10,     Judicial  Sales, 
2,3. 

COMMISSION.    See  Brokers. 

COMPENSATION.    See  Pabtnebship,  1-4. 

COMPUTATION.     See  Trial,  29. 

CONCESSION.    See  Bills  and  Notes,  8. 

CONSIDERATION.    See  Costs,  1.    Frauds.  Statxtte  of,  2.    Part- 
NEBSHiP,  7.    Payment,  2.    Trusts,  1. 

CONSTRTTCTION.    See  Appeal  and  Ebbor,  27,  28,  48.    Contbacts, 
Zi.    Wills,  2. 

CONTEMPT. 

1.  Commission  in  Presence  of  Court:  Recobd.  Where  the 
prosecution  for  contempt  proceeds  on  the  theory  that  such 
contempt  was  committed  in  the  presence  of  the  court,  the 
record  is  insufficient  unless  it  shows  that  the  olTense  was 
thus  committed.    Ogden'^v.  State ^^ 

2.  Formal  Accnsation:  Necessity  fob.  While  a  formal  ac- 
cusation is  not  necessary  to  a  prosecution  for  contempt  com- 
mitted in  the  presence  of  the  court,  the  record  must  show 
that  s.uch  an  offense  has  been  committed  in  order  to  sus- 
tain a  conviction.    Idem. 
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r-  3.  Pleading  Conclusions:    Lanouaoe  Set  Out.    A  recital  that 

p.  the  accused  addressed  insulting  and  menacing  language  to 

u  the  court  is  a  mere  conclusion;  the  language  itself  should 

P  be   set  out   to   enable   the   reviewing   court   to   determine 

whether  it  was  actually  contemptuous.    Idem, 

CONTINTTANGE.    See  Exceptions,  Bill  of,  1.    Reference;  1. 
Overruling  Motion  for.     Action  of  the  trial  court,  in  over- 
ruling    plaintiff's     motion     for     continuance,     approved. 
Humphrey  v.  Humphrey  467 

CONTBACTS.  See  Adverse  Possession,  2.  Bankruptcy,  3.  4. 
Evidence,  10.  Executors  and  Administrators.  Munic- 
ipal Corporations,  3.  Partnership,  4,  6,  7.  Pleading,  .3. 
Sales,  1. 

1.  Attorney  and  Client:  Evidence  Sufficient.  Certain  find- 
ings of  fact  held  to  be  supported  by  the  evidence.  Dillon  v, 
Wataon  o3U 

2.  Building  Contract:  Oral  Evidence  to  Show  Understand- 
ing AS  to  Certain  Materials.  A  written  building  contract 
provided  that  the  work  was  to  be  done  according  to  certain 
plans  and  specifications  to  the  satisfaction  of  one  of  the 
parties  ''in  design,  workmanship,  and  finish."  The  plans 
and  specifications  containe'd  no  details  as  to  certain  ma- 
terials required,  and  nothing  was  specified  as  to  where  they 
were  to  be  obtained.  Held,  That  parol  evidence  was  ad- 
missible to  show  that  at  the  time  the  contract  was  made 
such  party  insisted  that  said  materials  must  be  obtained  in 
the  east  because  he  considered  the  eastern  designs,  work- 
manship and  finish  superior,  and  to  show  that  a  subsequent 
purchase  of  such  materials  in  the  east  was  in  pursuance 
of  the  understanding  when  the  contract  was  made  and  to 
comply  with  the  requirements  he  was  empowered  to  make 

by  its  express  terms.    Creedon  v.  Patrick 455) 

3.  Construction:  Court  and  Jury,  Province  of.  Although  the 
construction  of  instruments  is  for  the  court,  where  a  written 
contract  requires  extrinsic  evidence  to  explain  its  terms,  the 
interpretation  to  be  given  in  view  of  such  evidence  is  a 
question  of  fact.    Dillon  v,  Watson 530 

4. :  Evidence  Sufficient.  Evidence  and  contract  ex- 
amined, and  held  that  the  construction  given  to  the  contract 
and  the  meaning  ascribed  to  the  word  "proceeds"  therein  by 
the  trial  court,  are  reasonable  and  should  be  approved. 
Wheeler  d  Wilson  Mfg.  Co.  v.  Winnett. . .  * 293 

5. t-i    Word  "Proceeds."    The  word  "proceeds"  is  a  word 

of  equivocal  import.  Its  construction  depends  very  much 
upon  the  context  and  the  subject-matter  to  which  it  is 
applied.    Idem. 
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6.  Svidence:  Pabol,  to  Vary  Terms.  Where  neither  fraud 
nor  misrepresentation  is  practiced  in  securing  a  subscription 
contract,  its  terms  can  not  be  changed  or  modified  by  parol 
evidence.    Mefford  v.  Sell 566 

7.  Presumption  of  Knowledge  of  Contents.  All  men  are  pre- 
sumed to  read  and  understand  the  terms  of  contracts  entered 
into  by  them,  and  in  the  absence  of  fraud,  deception  or  other 
undue  means  in  procuring  their  execution,  they  will  not  be 
permitted  to  escape  a  liability  clearly  expressed  by  the  lan- 
guage of  the  contract.    Cruzen  v.  Pottle 451 

S.  Specific  Performance:  Pleading.  Petition  asking  specific 
performance  of  a  contract  for  the  sale  of  real  estate  ex- 
amined, and  held  subject  to  demurrer.    Kennedy  v.  Parmele.  402 

9.  Subscriptions:  Binding  Effect  of.  Where  the  power  has 
been  delegated  to  a  committee  to  accept  a  mill,  to  which  a 
subscription  bonus  has  been  given,  and  to  declare  the  sub- 
scriptions due  and  payable,  in  absence  of  fraud  or  mistake, 
the  action  of  the  committee  will  bind  the  subscribers. 
Mefford  v.  Sell 666 

xO.  :     Instructions   Approved.     Record    examined,   and 

held  that  the  court  did  not  err  in  giving  and  refusing  in- 
structions.   Idem. 

11.  Written:  Instructions  Approved.  Instruction  complained 
of  examined,  and  held  that  it  was  properly  given.  Martens 
V.  Pittock  770 

12. :    Oral:    Pleading  in  Reply:    Evidence:    Pralt)  or 

Mistake.  Where  parties  have  had  verbal  negotiations  which 
have  afterwards  been  reduced  to  writing,  the  written  agree- 
ment will  be  taken  to  control  as  their  final  determination, 
and  tne  parties  will  be  bound  thereby  in  the  absence  of  fraud 
or  mistake.  But  where  such  written  agreement  is  pleaded  in 
a  reply  as  a  matter  of  defense  to  the  allegations  contained 
in  an  answer,  evidence  of  fraud  or  mistake  in  procuring 
such  agreement  will  be  received  without  further  pleading. 
Idem. 

C0NVEB8I0K.    See  Gaming,  1. 

1.  Pleading:  Admissions  and  Denials  in  Answer:  Right  to 
Open  and  Close.  Where  in  an  action  for  conversion,  de- 
fendant admits  possession  of  the  property,  but  sets  up  a 
right  to  it  derived  from  plaintiff,  and  denies  generally,  the 
right  to  open  and  close  at  the  trial  is  in  plaintiff.    Johnson 

V.  Nelson «H> 

2.  Pleading  and  Evidence  Sufficient.  Pleadings  and  evidence 
examined  and  found  to  support  the  judgment.  Merunde  v. 
Behnke  214 


\ 
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COBPORATIONS.     See   Explosives,   1,   2.     Fraudulent  Convey- 
ances, 3. 

1.  Explosives:  Negligence:  Personal  Liadility  of  Directors. 
The  directors  of  a  corporation,  by  the  mere  act  of  employ- 
ing another  to  give  a  fireworks  exhibition  for  and  on  behalf 
of  such  corporation  on  its  grounds,  are  not  made  personally 
liable  for  the  negligent  acts  of  the  person  thus  employed 
to  give  such  exhibition.  Bianki  v,  Greater  American  ExpoH- 
Hon 65t> 

2.  Independent  Contractor:  Damages  fiiom  Explosives:  Plead- 
ing. Held,  That  the  facts  stated  in  the  plaintiflE's  petition 
were  not  sufficient  to  show  that  the  corporation  employed 
was  an  independent  contractor  within  the  meaning  of  the 
law,  and  that  such  defense  was  not  raised  by  demurrer. 
Idem, 

3.  Pleading  Corporate  Character:  General  Denial.  A  general 
denial  does  not  put  in  issue  the  corporate  character  of  the 
plaintiff  or  its  capacity  to  sue.    Chamberlain  Banking  House 

V,  Kemper,  Hundley  d  McDonald  Dry  'Oooda  Co 549 

4.  Stock  Subscription:  Limitation:  Claim  Against  Estate. 
Estate  of  Fitzgerald  v.  Union  Savings  Bank,  G5  Neb.,  97,  90 
N.  W.  Rep.,  994,  followed  in  a  case  of  the  same  nature.  Es- 
tate of  Fitzgerald  v.  Union  Savings  Bank 12'6 

6.  Subscriptions  to  Stock  of  Another  Corporation.  Unless  au- 
thorized by  statute,  a  corporation  has  no  power  to  subscribe 
to  the  capital  stock  of  another  corporation,  and  such  a  sub- 
scription is  not  binding.    Nebraska  Shirt  Co.  v.  Hovion 838 

6. :  Repudiation:  Estoppel.  Where  no  money  or  prop- 
erty of  any  kind  has  been  acquired  or  held  by  virtue  of  the 
transaction,  mere  inaction  and  neglect  to  repudiate  it  will 
not  estop  the  subscribing  corporation  when  sued  upon  such 
a  shbscription.     Idem. 

COSTS.    See  Mortgages,  61.    Payment,  1.    Taxation,  5. 

1.  Attorneys'  Fees:  Discontinuance  of  Cause:  Constdt5:ra- 
tion.  Discontinuance  of  a  pending  cause  and  agreemrnt 
not  to  prosecute  any  further  claim  are  sufficient  considera- 
tion for  a  promise  to  pay  accrued  costs  and  attorneys'  fees. 
Weilage  v.  Abbott  157 

2.  Ketaxing:  Discretion:  Statutes.  The  discretion  con- 
ferred on  the  courts  by  section  623  of  the  Code  is  not  an 
arbitrary,  but  a  legal  one,  to  be  exercised  within  the  limits 
of  legal  and  equitable  principles.  Following  Wallace  v. 
Sheldon,  56  Neb.,  55.    State  v.  Holm 768 
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COUNTIES.    See  Highways,  1,  2.    Pattpers. 

Unconstitutional  Act  Attaching  Territory:  Acts  of  Re- 
corder. An  unconstitutional  act  attaching  territory  to  a 
county,  accepted  and  acquiesced  in,  will  suf&ce  to  render  (he 
acts  of  the  register  of  deeds  of  such  county,  as  to  such  terri- 
tory, done  before  the  law  was  declared  unconstitutional, 
acts  of  a  de  facto  officer.    State  Bank  of  Pender  v.  Frey 83 

COUBTS.     See  Attachment,  1.    Bankruptcy,  1,  2,  6.    Judgment, 
8.    Mechanics'  Liens,  1. 

1.  District:  Jurisdiction:  Claims  Against  Estates.  The 
district  courts  of  this  state  have  no  original  jurisdiction  to 
allow  claims  against  the  estate  of  a  decedent  or  to  order  the 
payment  of  such  claims  out  of  funds  in  the  hands  of  the  ad- 
ministrator.   Craig  v.  Anderson 638 

2.  Judicial  Notice  of  Their  Own  Becords  and  SigTiatures. 
Courts  will  take  Judicial  notice  of  the  genuineness  of  their 
own  records  and  the  signatures  of  their  own  officers.     Zug 

V.  Forgan 145» 

COVENANTS. 

1.  Against  Taxation:  EvrosNCE  Sufficient.  Kvidence  ex- 
amined and  held  to  support  the  finding  and  decree.    Druse 

V,  Davey 16 

2.  Incumbrances:  Running  With  Land.  A  covenant  In  a  deed 
of  conveyance  "that  they  are  free  from  all  incumbrances*' 
does  not  run  with  the  land  so  as  to  invest  a  remote  grantee 
thereof  with  a  right  of  action  against  the  covenantor. 
Watters  v.  Bagley  TiHi 

COVEBTUBE.    See  Bills  and  Notes,  4. 

CBEDITOBS'  SUIT. 

1.  Attachment  Suit  IJCerged  in  Attachment  Judgment.  As 
between  plaintiff  and  the  debtor's  estate  all  matters  litigated 
in  the  attachment  suit  must  be  deemed  merged  In  the- judg- 
ment and  order  of  sale  of  the  attached  property.  First  Nat. 
Bank  of  Madison  v.  Tompkins 32JJ 

2.  Evidence  Sufficient.  Evidence  examined  and  held  to  sup- 
port the  judgment  of  the  district  court.  First  Nat.  Bank  of 
Plattsmouth   v.   Peterson    602 

3.  Fraudulent  Conveyances:  Bankruptcy.  The  facts  herein 
are  the  same  as  In  the  case  of  Hood  v.  The  Blair  State 
Bank,  ante,  page  432,  and  said  case  is  approved  and  followed. 
Hood  V.  Blair  State  Bank 447 

4.  1     As    Against    Attachment    Judgment:     Evidence 

Sufficient.     Evidence  examined,  and  held  to  sustain  trial 
court's  finding  that  the  deeds  of  the  attached  property,  made 
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by  the  debtor  In  his  lifetime,  were  fraiTdulent  as  against 
plaintiff's  attachment  and  judgment.  First  Nat.  Bank  of 
Madison  v.  Tompkins 328 

5.  Indebtedness  Subsequent  to  Voluntary  Deed.  A  deed  of 
real  estate  can  not  be  avoided  on  the  sole  ground  that  it  was 
voluntary  by  a  creditor,  to  whom  no  indebtedness  was  in- 
curred until  after  the  conveyance.     State  Bank  of  Pender 

V.  Frey 83 

6.  Insolvency:  Jurisdicttox :  Attachment  Against  Debtob, 
Judgment  Against  His  Executrix.  Where  a  creditor  has 
obtained  an  attachment  lien  in  debtor's  lifetime,  and  subse- 
quently judgment  and  order  of  sale  of  attached  real  estate 
is  entered  against  the  debtor's  executrix,  jurisdiction  to 
clear  the  title  of  the  attached  lands  of  the  debtor's  fraudu- 
lent deeds,  does  not  depend  upon  insolvency  of  the  debtor's 
estate.    First  Nat.  Bank  of  Madison  v.  Tompkins 328 

7.  Judgment:  Against  Cestui  Que  Trust:  iNsoLVENrv.  In 
an  action  to  subject  real  estate,  the  title  to  which  is  held 
in  trust,  to  the  payment  of  a  judgment  against  the  cestui 
Que  trust,  it  is  immaterial  whether  the  cestui  que  trust  was 
insolvent,  or  indebted  to  the  judgment  creditor,  when  the 
trust  was  created.    Burke  v.  Tewkshury 73» 

8.  Pleading:  Intent  to  Defraud.  In  an  action  brought  to  set 
aside  a  conveyance  of  land  and  subject  the  same  to  the  pay- 
ment of  the  plaintiff's  judgment,  the  petition  sulficlently 
states  a  cause  of  action  if  it  alleges  that  the  conveyance  was 
made  for  the  purpose  and  with  the  intent  to  defraud  credit- 
ors.   Mclntyre  v.  Malone 169 

S.  Becorded  Conveyances:  Creditors  Put  Uton  Inquiry. 
Creditors  are  chargeable,  prima  facie,  with  constructive 
knowledge  of  conveyances,  by  parties  in  possession,  and  in 
the  absence  of  any  good  reason  to  the  contrary,  either 
pleaded  or  proved,  are  put  upon  inquiry  as  to  their  con- 
sideration.   State  Bank  of  Pender  v.  Frey 83 

10. :   Notice.    Where  parties  are  in  actual  possession  and 

personal  control  of  the  lands  and  are  farming  them  in  con- 
nection with  their  home  premises,  and  conveyances  are 
promptly  recorded  with  no  concealment  of  the  circum- 
stances, the  records  are  constructive  notice  of  the  deeds' 
existence.    Idem. 

11.  Bight  of  Trustee  In  Bankruptcy  to  Maintain  If  Insolvency 
Proceedings  Pending.  Where  It  is  shown  in  the  petition  of 
a  trustee  that  insolvency  proceedings  are  pending  under  the 
state  insolvency  law,  providing  for  an  assignment  for  the 
benefit  of  creditors,  his  action  to  set  aside  alleged  fraudu- 
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lent  conveyances  and  a  decree  of  the  state  court  foreclosing 
them,  can  not  be  maintained.    Hood  v,  Blair  State  Bank....  432 

12.  Trustee  in  Bankruptcy  May  Maintain:  FRAin>ULENT  Con- 
veyances: Necessity  of  Judgment.  A  trustee  in  bank- 
ruptcy,  acting  for  the  creditors  of  the  bankrupt,  may  main- 
tain an  actioii  in  the  nature  of  a  creditors'  bill  to  set  aside  a 
fraudulent  conveyance  without  reducing  the  claims  of  the 
creditors  to  Judgment.  In  all  other  things  he  possesses  only 
such  rights  and  powers  as  they  can  exercise  for  themselves. 
Idem. 

13.  Trusts:  EvroENCE  Sufficient.  EN^idence  examined,  and 
held  sufficient  to  sustain  the  decree  of  the  district  court 
Burke  v.  Tewkshury   739 

CBOPS.    See  Landlobd  and  Tenant,  2. 

1.  Mortgrages:  Appeal:  Receia^er:  Tenant  Entitled  to  Crops. 
Where  an  appeal  Is  taken  from  an  order  of  confirmation  and 
a  supersedeas  granted,  and  a  receiver  of  the  mortgaged 
premises  is  appointed  pending  such  appeal,  a  tenant  of  the 
mortgagor  is  entitled  to  the  crops,  growing  on  the  mort- 
gaged premises  at  the  time  of  such  appointment,  as  against 
such  receiver,  whether  such  crops  are  mature  or  not.  CasseU 

V,  Ashley  787 

2.  Bight  to:  Execution:  Sales.  A  purchaser  of  land  at  exe- 
cution sale  is  entitled  to  all  crops  planted  thereon  after 
confirmation.    Jaques  v.  Dawes 752 

DAMAGES.  See  Chattel  Mortgages,  3.  Corporations,  2.  Gam- 
ing, 1.  Injunctions,  4.  Municipal  Corporations,  5. 
Nuisance.  Railroads,  6.  Tsl^rapiis  and  Telephones. 
1-4.    Waters  and  Water  Courses,  3,  4. 

1.  Measure  of:  Disease  Among  Sheep:  Instructions.  In- 
struction relating  to  the  measure  of  damages  examined  and 
approved.    Bumham  v.  Meredith 287 

2.  Kegligrence:  Instructions  Conflicting.  Instructions  ex- 
amined, and  held  to  be  conflicting  and  consequently  errone- 
ous and  prejudicial.    Raynor  v.  City  of  Wymore 51 

DECBEE.    See  Appeal  and  Error,  9. 

DEEDS.    See  Limitation  of  Actions,  5,  6. 

DEFICIENCY.    See  Mortgages,  9,  31-36,  68. 

DEPOSITIONS. 

1.  Certificate  of  Notary:  Objections.  It  Is  not  a  sufficient 
objection  to  the  reading  of  a  deposition  in  evidence  that 
the  officer  before  whom  it  was  taken  does  not  certify  that 
the  witnesses  were  sworn  as  well  after  as  before  testifying. 
Donovan  t?.  Hihhler  652 
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2.  Term  Time  of  Court,  Taken  During.  In  the  absence  of  a 
statute  or  standing  court  rule  forbidding  the  taking  of  depo- 
sitions during  a  term  time  of  the  court  In  which  the  cause 
is  pending,  the  fact  that  they  are  so  taken  is  not  ground  for 
suppressing  them.    Idem. 

DESCRIPTION.     See  Chattel  Mobtoaoes,  1.    Mobtoaoes,  15,  16, 
37.    Parties,  4. 

DIBECTINO  VEBDICT.    See  Appeal  and  Ebbob,  2.    Replevin,  1. 
Tbial,  3-5,  7,  9. 

DISCLAIKEB.    See  Mobtgaoes,  38. 

DISCBETION.     See   Attachment,    3.     Costs,    2.     Evidence,   15. 
Mandamus,  1.    Mobtgages,  63.    Pleading,  2. 

DISMISSAL.    See  Justices  of  the  Peace.    Mobtgages,  39. 

r 

DISTBIBUTION.    See  Pleading,  4. 

DIVOBCE. 

1.  Action  to  Set  Aside:  Evidence  Sufficient.  Evidence  ex- 
amined,  and  held  sufficient  to  sustain  the  Judgment  of  the 
trial  court.     Humphrey  v.  Humphrey 467 

2.  Cruelty:  Characteb  and  Situation  of  Pasties:  Evidence. 
Where  the  testimony  in  a  suit  for  divorce  tends  to  show 
that  each  party  was  addicted  to  the  use  of  profane  lan- 
guage about  the  home  and  in  addressing  the  other,  the  court 
is  Justified  in  refusing  to  grant  a  divorce  to  either  on  that 
ground.     Schuster  v.  Schuster 610 

3.  :    :    While  the  habitual  use  of  rough  or  vile 

language  may  amount  to  cause  of  divorce,  much  must  de- 
dend  upon  the  character  of  the  parties,  their  situation  in 
life,  and  the  degree  of  cultivation  and  refinement  they  ex- 
hibit.    Idem, 

4.  :    Pbo vocation:    Question  fob  Tbial  Coubt.   Whether 

the  alleged  improper  language  of  the  husband  was  provoked 
by  indiscreet  actions  of  the  wife,  unless  the  language  used 
was  entirely  disproportionate  to  the  occasion,  is  a  question 
for  the  trial  court.    Idem, 

EASEMENTS. 

Bight  of  Way:  Witnesses:  Competency.  Union  P.  R.  Co. 
V.  Stanwood   123 

ELECTION.    See  Banks  and  Banking,  4,  5.    Pleading,  4. 

EMINENT  DOMAIN. 

1.  Award:  Appeal  by  Mobtoagee.  A  mortgagee  who  is  a 
party  to  condemnation  proceedings  for  right  of  way  over 


928  INDEX. 

EKINENT  DOMAlN-^Concluded. 

premises  has  a  right  of  appeal  from  an  award  of  damages 
for  the  taking  of  such  premises  independently  of  the  owner 
of  the  fee.    Omaha  Bridge  d  Terminal  R,  Co.  v.  Reed 7$3 

2.  ?    :    Waiver.     Such  right  of  appeal  on  behalf 

of  a  mortgagee  is  not  lost  nor  suspended  by  the  filing  of  a 
claim  for  payment  of  the  mortgage  against  the  estate  of  the 
mortgagor.    Idem. 

3. :     Evidence  Sufficient.    Evidence  in  this  case  Tield 

sufficient  to  sustain  an  award  of  damages  for  $5,059.  Idem. 

EQUALIZATIOK.    See  Taxation,  9. 

EQUITY.    See  Appeal  and  Erbob,  9-12,  34.    Injunction.  5. 

1.  Action  Based  on  Decree  in:  When  May  Not  Be  Bbouoht: 
Parties.  One  can  not  maintain  an  action  based  solely  on  a 
do  lee  of  the  district  court,  in  a  suit  in  equity  to  which 
he  was  not  a  party,  and  which  decree  had  been  superseded 
by  an  appeal  to  th.e  supreme  court  at  the  time  Ms  action 
was  commenced,  where  such  decree  was  not  affirmed  but 
was  reversed  and  the  suit  in  which  it  was  rendered  was  dis- 
missed for  want  of  equity.    Riley  Bros.  Co.  v.  Melia 666 

2.  Debtor  and  Creditor:  CJonveyance  by  Debtor:  Objection 
BY  Cbeditob.  a  creditor  has  no  standing  in  a  court  of 
equity  to  question  a  conveyance  by  his  debtor  which  does 
not  impair  the  security  of  his  debt  or  hinder  or  delay  him 

in  the  collection  thereof.    Anthes  v.  Sehroeder 604 

3.  Sufficiency  of  Betiim  as  Evidence:  Execution.  Return  of 
the  sheriff  of  nulla  bona  to  an  execution  issued  upon  a 
judgment  at  law  received  in  evidence,  held,  sufficient,  under 
the  provisions  of  section  851  of  the  Code  of  Civil  Procedure, 
to  authorize  the  court  to  proceed  in  the  equity  cause.    Zug 

V.  Forgan  149 

4.  When  May  Not  Be  Invoked.    Equity  will  not  aid  avarice 

in  purloining  property.    Anthes  v.  Schroeder 604 

ESTOPPEL.     See  Appeal  and   Erbob,   32,   34.     Cobpobations,  6. 

MOBTGAGES,   1,  14,  38.      MUNICIPAL  COBPOBATIONS,   7. 

1.  Conduct.  An  estoppel  by  conduct  never  extends  beyond 
the  reasonable  inferences  to  be  drawn  from  such  conduct. 
Hall  V.  Moore 674 

2.  When  Operates.  The  silence  of  one  party  does  not  operate 
as  an  estoppel  in  favor  of  another,  unless  it  appear  that 
such  other  party  has  been  induced  thereby  to  change  his 
position  to  his  injury.    Columbus  State  Bank  v.  Carrig....,  ^2 
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Conflicting.  See  AppbaIi  akd  Ebbob,  13-19,  61.  Landlobd  and 
Tenant,  3.    Pbincipal  and  Agent,  1.    Tbial^  6. 

In  General.  See  Aocount  Stated.  Advebse  Possession,  4. 
Appeal  and  Bbror,  10,  20,  32,  46,  50.  Attachment,  3. 
Bastabdt,  1.   Beneficial  Associations,  4.  Bills  and  Notes, 

2.  Contbacts,  2,  6,  12.  Exceptions,  Bill  of,  3.  Highways, 
1.  judoafient,  3,  6.  malici0t7s  prosecution,  1,  2.  notaries. 
Pabtition,  1.  Pleading,  6,  7.  Pbincipal  and  Agent,  4. 
Stbeet  Railroads,  2,  3.  Trials,  7-10,  21,  23.  Waters  and 
Water  Ck)URS£S,  3.    Witnesses,  4-6. 

Insufllcient.      See   Beneficial   Associations,    6.     Bnxs    and 
Notes,  3.    Gaming,  3.    Injunction,  1.    Insurance,  1.    Land- 
lord AND  Tenant,  4.     Mobtgages,  41.     Municipal  Gobpoba- 
tions,  4.     Quieting  Title,  4,  6.     Taxation,  2.     Tbial,  4. 
•Wills.  3. 

Sufficient.  See  Accord  and  Satisfaction,  1.  Adverse  Posses: 
siON,  1.  Appeal  and  Error,  21-24.  Attachment,  4.  Bas- 
tardy, 2.  Bills  and  Notes,  5-7,  11.  Boundaries,  1.  Ghattel 
Mortgages,  4.    Contracts,  1,  4.    Conversion,  2.    Covenants, 

1.  Creditors'  Suit,  2,  4,  13.    Divorce,  1.    Eminent  Domain, 

3.  Fraudulent  Conveyances,  1,  2.    Gaming,  4.    Mortgages, 

2,  40,  42,  46,  70.  Principal  and  Agent,  3,  5,  6.  Sales,  2. 
Waters  and  Water  Courses,  4.    Wills,  4.    Work  and  Labor. 

1.  BUla  and  Notee:  Rate  of  Discount  Where  Note  Is  Pur- 
chased: Rate  at  Other  Places.  When  the  usual  rate  of 
discount  is  shown  at  the  place  where  a  note  is  purchased, 
as  hearing  upon  the  question  of  good  faith  in  such  purchase, 
it  is  proper  to  exclude  evidence  offered  as  to  rates  of  dis- 
count in  other  places,  although  in  the  same  county.    Canon 

V.  Farmers'  Bank  of  Cook 348 

2.  Expert  Testimony:  Medical  Expert.  The  testimony  of  a 
medical  expert  is  not  objectionable  as  being  conjectural  and 
speculative,  because  it  gives  the  opinion  of  such  expert  as 
to  the  probability  of  a  physician's  accomplishing  a  certain 
result  in  a  given  time  if  he  had  been  in  attendance  upon  a 
woman  in  confinement.  Western  Union  Telegraph  Co,  v. 
Church • 22 

3.  Failure  to  Disclose  Ground  of  Objection:  Appeal  and 
Error.  It  is  the  duty  of  one  objecting  to  a  question  asked  a 
witness  to  state  the  grounds  upon  which  he  relies  for  the 
exclusion  of  the  proffered  testimony,  so  that  the  trial  court 
may  rule  with  such  criticism  in  mind;  and  an  objection 
based  upon  grounds  not  disclosed  at  the  time  such  objection 
is  made  will  be  disre3:ar(!ed  on  appeal.    Idem. 

4.  Identification  of  Loiters:    The  contents  of  letters  and  tele- 

03 
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grams,  which  pass  between  parties  in  the  course  of  a  tmsi- 
ness  transaction,  not  otherwise  identified  than  by  a  witness 
who  has  a  direct  legal  interest  in  the  result  of  the  suit,  are 
not  competent  evidence  as  against  the  personal  representa- 
tive of  a  deceased  person.    Harte  v.  Reichenberg 820 

5.  Immaterial  to  Issues.  Certain  evidence  tendered  by  plain- 
tiff held  properly  excluded  as  not  material  under  the  issues 

of  the  case.    Martin  v.  Oonnell 240 

6.  Instruction  Unduly  Emphasizing  Evidence.  An  instruc- 
tion which  contains  a  correct  proposition  of  law,  but  in 
which  a  particular  portion  of  the  evidence  is  pointed  out, 
the  attention  of  the  jury  is  directed  to  it,  and  its  effect  is 
unduly  emphasized,  should  not  be  given.  Martens  v.  Pittock,  770 

7.  Insufficient:  Vebdict  Right:  False  Repbesentatio.'vs : 
Erbobs  Disregarded.  Evidence  examined,  and  its  substance 
quoted.  Held,  That  it  was  not  sufficient  to  constitute  a  de- 
fense; that  the  verdict  was  clearly  right  and  the  only  one 
warranted  by  the  evidence.  Therefore  the  errors,  if  any  in- 
tervened during  the  trial,  should  be  disregarded.  United 
States  School  Furniture  Co.  v.  School  District,  56  Neb., 
645,  77  N.  W.  Rep.,  62.    Canon  v.  Farmers'  Bank  of  Cook 348 

8.  Medical  Expert:  Hypothetical  Question:  Time  of  Qb> 
JEOTIKO.  An  objection  to  the  form  of  an  hypothetical  ques- 
tion asked  of  a  medical  expert  on  the  ground  that  it  per- 
mitted the  witness  to  consider  the  subjective  conditions  in 
giving  his  opinion  should  be  made  at  the  trial  or  it  will  be 
unavailing.    Western  Union  Telegraph  Co.  v.  Church 22 

9.  Offer  to  Prove  Fact  Not  Connected  With.  Transaction  in 
Question.  An  offer  to  prove  that  defendant's  cashier,  when 
he  purchased  the  note  in  suit,  knew  of  other  transactions  of 
the  kind  in  question  generally,  in  Lincoln  in  the  years  of 
1895  and  1896,  and  that  Woods  Bros.,  of  said  place,  had  tried 
to  hire  him  as  a  capper,  without  offering  to  in  any  manner 
connect  such  proof  with  the  transaction  in  question,  was 
properly  excluded  as  too  remote  to  be  of  any  assistance  to 
the  Jury.    Canon  v.  Farmers*  Bank  of  Cook 348 

10.  Parol,  to  Vary  a  Written  Beceipt:  CojfTRAcrs.  Where 
neither  fraud  nor  mistake  is  alleged,  parol  evidence  to  con- 
tradict or  vary  a  written  receipt  must  be  clear  and  unequiv- 
ocal.   Rouss  17.  Qoldgraber 424 

11.  Presumption  as  to  Law  of  Poreig^n  State.  In  the  absence 
of  any  proof  on  the  subject  this  court  will  presume  that 
the  laws  of  the  state  of  Pennsylvania  are  the  same  as  the 
laws  of  this  state.    Angle  v.  Manchester 252 

12.  Bemoteness  of  Pact:    Rule  fob  Det£rmini>'g.    Whether  a 
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particular  fact  sought  to  be  proved  is  too  remote  Is  a  ques- 
tion that  can  not  be  determined  according  to  any  fixed  and 
unvarying  rule.  The  circumstances  of  the  particular  case 
and  the  relation  of  the  fact  in  question  to  other  evidence 
must  be  taken  into  account.    Oundy  v.  Estate  of  Bisaell. ...     47 

13.  Tendency  to  Establish  Fact  in  Controversy:  Admissibil- 
ity. Evidence  is  not  to  be  rejected,  necessarily,  because  it 
does  not  bear  directly  upon  the  issue.  If  it  forms  a  link  in 
the  chain  of  evidence  or  tends  reasonably  to  establish  the 
fact  in  controversy  by  strengthening  the  probabilities  on 
one  side  or  weakening  those  upon  the  other,  it  should  be 
received.    Idem. 

14.  Testimony  at  Former  Trial:  Weight:  Instructions.  Not 
error  to  refuse  to  tell  the  Jury  that  statements  read  from 
record  of  former  trial  were  to  be  given  same  weight  as 
if  made  by  witness  actually  present.  Crane  Company  v, 
Columbus  State  Bank 339 

15.  Witness  TTnable  to  Attend  Trial:  EvrocNCB  Taken  at 
Home  of  Witness:  Discretion.  The  action  of  the  trial  p 
Judge  in  going  to  the  home  of  a  witness  who  was  physically 
unable  to  attend  court  and  permitting  her  testimony  to  be 
taken  in  his  presence  there,  held,  not  an  abuse  of  judicial 
discretion.    Humphrey  v.  Humphrey 467 

EXCEPTIONS,  BILL  OF.    See  Mortgages,  11.    Mandamus,  3. 

1.  Affidavits  for  Continuance.  Affidavits  for  continuance  must 
be  embodied  in  the  bill  of  exceptions  if  the  right  to  a  con- 
tinuance is  to  be  examined  on  its  merits  upon  review. 
Kinney  v.  Bittinger 817 

2.  Affidavits  Omitted.  Affidavits  used  in  the  hearing  of  a 
question  in  the  trial  court  will  not  be  considered  in  this 
court  unless  embodied  in  a  bill  of  exceptions  properly 
settled  and  allowed.  Phtrnix  Mutual  Life  Ins.  Co.  v. 
Williams 79 

8.  Evidence  in  Attachment  Wanting:  Presumptions.  Where 
the  evidence  taken  in  the  county  court  on  a  motion  to  dis- 
solve an  attachment  is  not  preserved  by  a  bill  of  exceptions, 
and  is  not  before  the  court  of  review,  it  will  be  presumed 
that  the  evidence  was  sufficient  to  sustain  the  Judgment  and 
order  of  the  lower  court  Dittman  Boot  and  Shoe  Co.  v. 
Oraff 165 

EXEGT7TI0NS.    See  CKors,  2.    Eqvity,  3. 

EXECTJTOBS  AND  ABMINISTBATOES. 

Contracts:  Binding  Effect.  The  administrator  of  an  estate 
can  not  make  contracts  in  his  representative  capacity  which 
will  bind  the  estate.    Craig  v.  Anderson 638 
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EXPL0SIVB8.    See  Gobfobations,  1,  2.    Nuisancoe. 

1.  Negligence:  Cobpokatioivs.  It  is  negligence  for  a  corporar 
tion  giving  a  fireworks  exhibition  on  its  own  grounds,  to  use 
dynamite  bombs  and  other  explosives  which  are  so  im- 
properly prepared  and  manufactured  that  they  will  not  ex- 
plode while  in  the  air  and  fire  or  propel  them  into  the  air 
at  such  an  angle  that  they  will  fall  outside  of  its  grounds 
upon  public  or  private  premises  and  permit  them  to  remain 
where  children  and  persons  unacquainted  with  their  danger- 
ous nature  can  pick  them  up,  handle  them  and  thus  cause 
them  to  explode  to  their  injury  and  damage.  Bianki  v. 
Oreater  American  ExpoHtion  €56 

2. :  :  Acts  or  Agent.  A  corporation  which  em- 
ploys an  agent  to  give  such  an  exhibition  will  be  held  liable 
for  the  negligent  acts  of  its  agent,  unless  relieved  from  such 
liability  because  the  person  so  employed  is  an  independent 
contractor.    Idem. 

3. :    Nuisance.    In  giving  a  fireworks  exhibition,  it  is 

not  unlawful  or  a  nuisance  per  se  to  shoot  off  sky-rockets, 
bombs  and  other  explosives  in  a  careful  and  suitable  manner 
upon  one's  own  premises.    Idem. 

FAIiSE  BEPBESENTATIOKS.    See  Fbaud,  1. 

FEES.    See  Att(»net  and  Client,  1,  2.    Costs,  1.    Fraud,  Statute 
OF,  1.    Taxation,  4. 

FINAL  OEDEB.    See  Appeal  and  Erbob,  25,  47. 

FINDINGS.    See  Appeal  and  Error,  22,  24,  26,  28.    Attachment, 
2.    Trial,  12. 

FIXTITBES.    See  Landlord  and  Tenant,  3. 

FOBCIBLE  ENTBY  AND  DETAINEE. 

1.  Appeal  and  Error:  Statutes.  No  appeal  lay  to  the  district 
court  from  the  judgment  of  the  county  court  in  proceedings 
in  forcible  entry  and  detainer  prior  to  the  enactment  of 
chapter  85,  Laws  of  1901.  Armstrong  v.  Mayer,  60  Neb.,  423. 
followed.    Moore  v.  Heltzel 10 

2.  Judgment:  Sufficient.  Judgment  in  forcible  entry  and 
detainer  is  sufficient  if  it  Is  for  restitution  "of  the  premises 
described  in  the  complaint"  where  the  complaint  is  for  a 
specifically  described  portion  of  land.    Locke  v.  Show 299 

3.  Pleading:  Complaint  in  Language  of  Statute.  Complaint 
in  forcible  entry  and  detainer  is  sufflcien*:  if  substantially 
in  the  words  of  the  statute.  Blachford  v.  Frenzer,  44  Neb., 
829.    Idem, 

FOBFEITUBS.    See  Beneficial  Associations,  1. 
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FBAXTD.     See  Contracts,  12.    Limitation  of  Actions,  9.     Mosiv 
GAGES,  17,  20,  26,  43.    Trial,  8.    Vendor  anw  Purchaser,  1. 

1.  Palse  Beprosentations :  Instructions  Affroved.  Instnio- 
tions  Nos.  3  and  4  examined,  substance  stated,  and  held 
that  they  correctly  state  the  law  relating  to  false  and 
fraudulent  representations.  Canon  v.  Farmers*  Bank  of 
Cook S48 

2.  Promise  Not  Performed:  Instructions.  Fraud  can  not  be 
predicated  on  a  promise  not  performed.  To  be  available  there 
must  be  a  false  assertion  in  regard  to  some  existing  matter, 
which  is  material,  and  by  which  a  party  is  induced  to  part 
with  his  money  or  property.  Perkins  v.  Lougee,  6  Neb.,  220. 
Held,  That  an  instruction  to  that  effect  was  properly  given. 
Idem, 

PBAUBS,  8TATT7TE  OF. 

1.  Ag^ement  to  Pay  Attorneys'  Pees.  In  this  case  the  agree- 
ment to  pay  attorneys'  fees  is  an  original  and  independent 
contract  and  is  not  within  the  statute  of  frauds  as  being 
a  promise  to  answer  for  the  debt  of  another.  Weilage  v. 
Abbott  157 

2.  Proof  of  Transfer  of  Land:  Recovery  of  CoNsroERATioN. 
The  statute  of  frauds  furnishes  no  objection  to  proof  of  a 
completed  transfer  of  an  interest  in  land,  where  the  only 
question  is  the  recovery  of  its  consideration.  Skov>  v.  Locke,  176 

3.  Waiver:  Brokers.  Whether  a  defendant  who  has  not 
pleaded  the  statute  and  permits  evidence  of  an  oral  agree- 
ment employing  an  agent  to  sell  land  to  be  introduced  with- 
out objection  does  not  thereby  waive  the  provisions  of  sec- 
tion 74,  chapter  73.  Compiled  Statutes,  quctre,,, Dillon  v. 
Watson 630 

TBAXTDTJIiENT  CONVEYANCES.    See  Creditors'  Surr,  3,  4,  12. 

1.  Evidence  Sufficient.  Evidence  examined,  and  held  sufficient 
to  support  the  judgment  of  the  district  court  that  a  con- 
veyance was  not  made  with  the  Intent  to  defraud  creditors. 
McNemey  v.  Hubbard  104 

2.  .     Evidence  held  sufficient  to  uphold  the  finding  of 

the  trial  court,  and  former  judgment  of  affirmance  adhered 

to.     Idem   108 

3.  Incorporation  Fraudulent:  Bona  Fides.  The  question  of 
whether  or  not  the  incorporation  of  Hubbard  Bros.  Company 
was  fraudulent,  held,  to  depend  upon  whether  or  not  the 
16,000  indebtedness  of  Hubbard  Bros.,  a  partnership,  to 
Enoch  Hubbard,  whose  payment  was  the  main  object  of  in- 
corporating, was  bona  fide.    Idem. 

4.  Participation  in  Fraud  by  Creditor.    A  sale  made  by  an  in- 
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solvent  debtor  to  one  of  his  creditors  in  payment  of  a  pre- 
existing debt,  will  not  be  held  void  merely  because  the 
creditor  had  notice  of  an  intent  upon  the  part  of  the  debtor 
to  hinder,  delay  or  defraud  his  creditors,  provided  the  con- 
veyance does  not  cover  more  property  than  is  reasonably 
necessary  to  discharge  the  indebtedness  existing.  In  order 
to  avoid  such  a  sale  it  is  not  sufficient  to  show  that  the 
creditor  merely  desired  to  secure  his  own  debt,  it  must  be 
shown  that  he  participated  in  the  fraudulent  intent  of  his 
grantor.    Grainger  v.  Erwin 204 

6.  Preferences:  Insolvei^ct.  Where  defendants  admit  that  an 
assignment  of  their  account  against  a  bankrupt  to  a  pur- 
chaser of  his  stock  and  business  was  with  the  understand- 
ing that  It  was  to  be  used  in  payment  therefor,  and  that  they 
were  to  "carry"  the  purchaser  on  the  account,  if  it  be  added 
that  the  defendants  had  notice  of  the  bankrupt's  insolvency, 
the  transaction  would  amount  to  a  preference  and  must  be 
held  to  have  been  so  intended.  Hackney  v.  Hargreaves 
Bros 676 

6.  Transactions  Between  Belatives:  Bona  Fides.  Transac- 
tions between  relatives  by  reason  of  which  strangers  who 
have  sold  goods  to  some  of  such  relatives  will  be  deprived  of 
payment  therefor,  will  be  scrutinized  very  closely  and  the 
good  faith  of  the  same  must  be  clearly  established.    Bartlett 

V.  CheesJyrough,  23  Neb.,  767.    Knudson  v.  Parker 4S1 

7.  Vendee's  Knowledge  of  Fraudulent  Intent.  While  the  . 
vendor  and  vendee  must  both  unite  in  a  fraudulent  intent, 
in  order  to  avoid  a  sale  as  to  the  creditors  of  the  vendor,  it 
is  sufficient  for  that  purpose  to  show  the  fraudulent  intent 
on  the  part  of  the  vendor  and  knowledge  of  that  intent  by 
the  vendee,  or  of  sufficient  facts  to  put  a  person  of  ordinary 
prudence  on  inquiry.    Grainger  v.  Enoin 204 

QAHINa. 

1.  Board  of  Trade  TransactionB :  Conversion  bt  Broreb:  Lia- 
bility: Mitigation  of  Damages.  In  an  action  against  a 
broker  he  should  be  charged  with  the  amount  of  the  trust 
fund  actually  received  and  converted  by  him,  and  he  is  en- 
titled to  credit,  by  way  of  mitigation  of  damages,  for  all  of 
the  money  repaid  by  him  which  can  be  traced  back  Into  the 
hands  of  the  owner  thereof.    Mendel  v.  Boyd 473 

2   .    Drafts:    Defendant  Put  Upon  Inquiry.  The  drafts 

used  in  the  deals  complained  of  having  been  drawn  to  the 
order  of  the  cashier  of  the  bank  which  was  defrauded,  by 
himself  or  at  his  instance  by  the  assistant  cashier,  were 
sufficient,  of  themselves,  to  put  the  defendant  upon  inquiry 
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as  to  the  nature  and  ownership  of  the  funds  used  by  them  in 
the  transactions.    Idem. 

8. :    Evidence  iHSumciENT.     Evidence  examined,  and 

held  not  sufficient  to  sustain  the  verdict.    Idem, 

4. :   Legality.    Evidence  examined  and  held  to  establish 

the  fact  that  the  transactions  complained  of  were  mere 
speculations  on  the  rise  and  fall  of  the  market  price  of  grain 
on  the  board  of  trade,  and  were  therefore  illegal  and  void. 
Idem. 

5. :    Liability  of  Bbokbb.    The  broker  in  such  board  of 

trade  transactions  will  be  held  liable  to  the  true  owner  of 
the  funds,  even  if  he  has  no  knowledge  of  the  ownership 
thereof.  Central  Stock  and  Grain  Exchange  v,  Bendinger, 
109  Fed.  Rep.,  926.    Idem. 

6. :  Money  Lost  by  Bank  Cashieb:  Subboqation.  When 

a  bank  cashier  is  a  defaulter  to  his  bank  for  money  used  in 
gambling  on  the  board  of  trade,  and  his  sureties  to  the  bank 
pay  his  shortage,  they  are  subrogated  to  the  rights  of  the 
bank  against  the  broker  with  whom  the  money  was  lost 
Idem. 

* 

7.  :     Payment    to    Joint   Tobt-Feasob:     Liability    of 

Bbokeb.  Payment  to  the  joint  tort-feasor  without  tracing 
the  money  into  the  hands  of  its  owner  is  no  defense  in  an 
action  against  the  broker  to  recover  the  money  lost  in  such 
deals.    Idem. 

HIO^WAYS.    See  Railboadb,  1>5. 

1.  Becord:  Counties:  Evidence  on  Ebbob.  All  orders  made 
and  proceedings  had  by  a  county  board  in  the  establishment 
of  a  road  are  required  to  be  recorded;  hence,  on  error  from 
an  order  establishing  a  road,  such  proceedings  can  be  shown 
only  by  a  duly  certified  transcript  of  the  road-record  and  a 
properly  settled  bill  of  exceptions  containing  such  matters 
considered  by  the  board  as  were  not  to  be  recorded.  Brab- 
ham V.  County  of  Custer 801 

2.  :    Finding  of  "Public  Good."    It  is  not  necessary  to 

enter  upon  the  record  an  express  finding  that  the  public 
good  requires  the  road  to  be  opened.    Idem. 

HTTSBAND  AND  WIFE.    See  Bills  and  Notes,  4,  5.    Homestead, 

1,  2.    Mobtgages,  44.    Vendob  and  Pubchaseb,  6. 

1.  Husband  and  Wife:    Extension  of  Mobtgage:    Who  Must 

Sign.    The  same  rule  (see  following  syllabus)  governs  with 

reference  to  an  agreement  for  the  extension  of  a  mortgage 

given  for  such  a  consideration.    Irwin  v.  Qay 153 

2. :    Mobtgage  fob  Pubchase  Pbice:    Who  Must  Sign. 


^ 
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HUSBAin)  ANB  WIFE — Concluded. 

When  a  mortgage  is  given  to  secure  part  payment  of  the 
purchase  price  of  a  homestead  to  be  established,  it  is  na- 
necessary  that  such  mortgage  be  signed  and  executed  by 
both  husband  and  wife;  only  the  one  taking  the  title  need 
execute  such  mortgage.    Idem. 

3.  Mortgages:  Receh^er.  A  receiver  will  not  under  ordinary 
circumstances  be  appointed  to  take  possession  of  mortgaged 
premises  pending  an  action  to  foreclose  the  mortgage  when 
the  mortgaged  property  is  the  homestead  of  the  mortgagor. 
Idem. 

4.  :    :    Mortqagob's  Interest:    Receiver.    S.  fore- 

^  closed  a  mortgage  on  160  acres  of  land  occupied  by  the  mort- 
gagor as  his  homestead.  A  deficiency  existed  and  S.  applied 
to  the  court  for  a  .receiver  pending  an  appeal  to  this  court 
taken  by  the  mortgagor  from  an  order  confirming  the  sale. 
On  the  hearing  it  was  shown  that  the  value  of  the  whole 
tract  did  not  exceed  52,000  above  the  incumbrance  thereon ; 
It  was  further  shown,  and  the  court  found,  that  either  of 
the  four  forty-acre  tracts  of  which  the  farm  consisted  ex- 
ceeded in  value  the  sum  of  $2,000.  The  court  appointed  a 
receiver  for  all  but  45  acres  of  the  tract  upon  which  the 
orchard,  dwelling  house  and  other  improvements  were  lo- 
cated. Held,  That  the  mortgagor's  interest  in  the  whole 
tract  being  less  than  $2,000  he  was  entitled  to  hold  the  same 
as  a  homestead  and  that  the  court  erred  in  appointing  a  re- 
ceiver for  any  part  of  the  tract.    Sanford  v.  Anderson 561 

5.  Bights  of  Heirs  Under  the  Statute.  The  words  "his  or  h«- 
heirs,"  as  used  in  section  17  of  chapter  36  of  the  Compiled 
Statutes  of  Nebraska,  refer  to  the  heirs  of  the  decedent  and 
not  to  those  of  the  survivor.  Schuyler  v.  Hanna,  31  Neb., 
307,  followed.    Fort  v.  Cook 12 

I  HTPOTHETICAIi  QUESTIONS.    See  Evidence.  8. 

I  IDENTIFICATiOWr.    See  Evidence,  4. 

IMPEACHMENT.     See  Witnesses,  6. 

IMPROVEMENTS.    See  Mortgages,  45,  51.    PARTrrioN,  2. 

I 

I  INCUMBRANCES.     See  Covenants,  2. 

I  INJUNCTION.     See  Appeal  and  Error,  25.     Limitation  of  Ac- 

I  TioNS,    2.      Municipal    Corporations,    12.      Waters    and 

I  Water  Courses,  2. 

I  1.  Against  Sale:    Evidence  Insufficient.    Evidence  examined, 

i  and  held  not  to  sustain  the  finding  that  the  defendants  were 

unable  to  comply  with  the  terms  of  the  decree.  Commercial 
State  Bank  of  Crawford  v.  Ketcham 839 
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IK JUKCTION— Concluded. 

2.  Allowed  by  County  Jadg^e:  Validity.  Where,  in  the  ab- 
sence of  the  district  Judge  and  of  the  judges  of  the'  supreme 
court,  a  petition  for  an  injunction  is  presented  to  the  county 
judge,  and  a  temporary  injunction  allowed  by  him,  and  the 
petition  and  the  order  of  the  county  Judge  forthwith  filed  in 
the  district  court,  the  injunction  is  not  void  on  the  ground 
that  the  order  therefor  was  made  before  the  action  was 
commenced.    Idem. 

3.  Pleading  Sufficient.  Pleadings  examined,  and  held  sufficient 

to  support  the  Judgment.   Helm  v,  By/leld 387 

4.  Trespass:  Action  for  Damages  at  Law.  In  case  of  a 
mere  trespass  unless  the  threatened  liarm  will  be  great  or 
the  loss  therefrom  irreparable,  and  such  as  can  not  be 
recompensed  in  damages  by  an  action  at  law,  an  injunction 
will  not  be  granted  to  prevent  it.  Tigard  v.  Mofjltt,  13  Neb., 
565,  followed.    Leach  v.  Harbaugh 346 

5.  :    .Insolvency:    Equitable  Relief.     There  being  no 

proof  that  defendant  was  insolvent,  the  facts  established 
do  not  present  a  case  for  equitable  relief.    Idem. 

INSANITY.    See  Mortoages,  26,  46. 

INSOLVENCY.  See  Bankruptcy,  5.  CREorroBS'  Suit,  6,  7,  11. 
Fraudulent  Convbyances,  5.     Injunction,  5. 

INSTBTJCTIONS.  See  Appeal  and  Error,  8,  16,  27-31,  59.  Ar- 
rest, 1,  2.  Bankruptcy,  4.  Bastardy,  3.  Boundaries,  4. 
Contracts,  10,  11.  Damages,  1,  2.  Evidence,  6,  14. 
Fraud,  I,  2.  Municipal  Corporations,  5.  Principal  and 
Agent,  7,  8.    Trial,  1,  2,  5,  6,  13-25.    Wills,  3. 

INSURANCE.     See  Beneficial  Associations,  1-8. 

1.  Evidence  Insufficient.  The  verdict  and  Judgment  of  the 
district  court  being  wholly  unsupported  by  the  evidence  are 
reversed  and  a  new  trial  granted.    Farmers  Mutual  Ins.  Co. 

V.  Tighe   337 

2.  Fraternal:  Application  as  a  Part  of  Policy:  Pleading. 
Where  it  is  claimed  that  the  application  is  a  part  of  the 
contract  of  insurance  in  a  fraternal  company,  such  fact 
must  appear  from  the  language  of  the  policy,  application, 
constitution  or  by-laws  of  the  company,  or  by  apt  averments 
in  the  pleadings  of  the  party  thus  claiming  that  it  is. 
Supreme  Lodge  Sons  d  Daughters  of  Protection  v.  Under- 
wood    .^ 798 

3. :    Suicide.    A  certificate  of  membership,  in  favor  of  a 

person  therein  named  as  beneficiary,  in  a  fraternal  insur- 
ance company  organized  for  the  benefit  of  its  members  and 
beneficiaries,  is  not  avoided  by  the  suicide  of  the  assured, 
in  the  absence  of  a  provision  in  the  contract  of  insurance 
Xm  that  effect.    Idem. 
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INTENT.  See  Adverse  Possession,  4.  Creditobs'  Suit,  8.  Fraud- 
ulent Conveyances,  7. 

INTEBEST.  See  MobtgaoHs,  18,  47.  Taxation,  4.  Vendor  and 
Purchaser,  4. 

INTEBPLEADEB.     See  Sales,  3. 

INTEBVENTION.    See  Replevin,  2. 

IBBI(}ATIOK.  See  Bonds.  Municipal  Corporations,  1.  Waters 
AND  Water  Courses,-  1. 

ISSUES.  See  Appeal  and  Error,  32,  33.  Evidence,  5.  Pleadino, 
11.     Trial,  15,  19,  23,  26. 

JUDGMENT.  See  Appeal  and  Error,  34.  Attachment,  2.  Bills 
AND  Notes,  7,  8,  Creditoiis*  Suit,  1,  4,  6,  7.  12.  Forcible 
Entry  and  Detainer,  2.    Mortgages,  26.  Replevin,  3,  4. 

1.  Action  on  Foreign:  Defense:  Lack  of  Authoritt  in  At- 
torney TO  Appear  in  First  Action.  In  an  action  on  a 
foreign  judgment,  rendered  in  proceedings  in  which  there 
was  no  service  of  process  on  the  defendant,  and  no  waiver 
of  such  service,  the  defendant  may  show,  as  a  complete 
defensa,  that  the  attorney  who  entered  an  appearance  for 
him  in  such  proceedings  had  no  authority  to  do  so.  Na- 
tional Exchange  Bank  v.  Wiley 716 

2.  :    Failure  in  Proof  of  VALiorrY:    Recovery  on  Note. 

Where,  in  an  action  on  a  foreign  Judgment  plaintilTs  peti- 
tion contains  but  a  single  cause  of  action,  and  that  on  the 
Judgment  only,  and  he  fails  to  introduce  sufficient  evidence 
to  prove  the  validity  of  his  Judgment,  he  will  not  be  per- 
mitted to  recover  on  the  note  on  which  the  judgment  is 
alleged  to  have  been  rendered.    Angle  v.  Manchester 252 

8. :    Pleading  and  Proof  of  Foreign  Law.     Where  a 

suit  is  instituted  on  a  judgment  of  another  state  rendered 
in  a  manner  unknown  to  the  Jurisprudence  of  this  state, 
the  existence  of  the  laws  of  such  other  state  which  render 
the  judgment  valid  must  be  both  alleged  and  proved.  Idem. 

4.  Against  City:  Character  of:  Taxation  to  Pay.  In  de- 
termining the  power  of  a  city  to  levy  taxes  to  pay  Judg- 
ments against  the  city,  the  Judgments  partake  of  the  char- 
acter of,  and  are  governed  by  the  same  rule&  of  limitation 
as,  the  original  claims  upon  which  they  are  based.  State 
V.    Royse    262 

6.  Against  Partners:  Vacation  by  Partnership.  Where  a 
Judgment  at  law  is  made  to  run  against  the  individuals 
composing  a  partnership,  a  motion  by  the  partnership  to 
vacate  such  Judgment  is  properly  overruled.  Kellogg  d  Co. 
V,    Spargur 596 
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JtlDGMENT — Continued, 

6.  Evidence  of.  Existence  of:  Memorandum.  When  the  ex- 
istence of  a  Judgment  of  the  district  court  is  a  material 
issue  in  a  case,  the  existence  of  such  judgment  is  not  es- 
tablished by  the  memoranda  thereof  contained  in  the  judg- 
ment docket.  City  of  Red  Cloud  v.  Farmers  d  Merchants 
Banking  Co 544,    647 

7.  Excessive:  Limftatton  of  Actions.  Record  examined  and 
found  that  the  court  excluded  from  its  judgment  a  note 
claimed  to  have  been  barred  by  the  statute  of  limitations. 
Heldy  That  the  Judgment  was  not  for  too  large  an  amount. 
Malone  v,  Oarver   710 

8.  Inferior  Court:  Jurisdictional  Steps  Taken  OMirrKD  From 
Transcript.  Ordinarily,  when  a  Judgment  or  order  of  an 
inferior  court  is  assailed  on  the  ground  of  a  want  of  Juris- 
diction, every  fact  essential  to  jurisdiction  must  affirma- 
tively appear;  but  such  rule  has  no  application,  when  the 
transcript  before  the  reviewing  court  shows  on  its  tace  that 
the  Jurisdictional  steps,  actually  taken,  are  omitted  there- 
from.   Biart  V,  Myers  196 

9.  In  Foreign  Cotmty:  Change  of  Venue:  Mechanics'  Lien. 
A  Judgment  rendered  in  a  county  other  than  that  in  which 
the  cause  was  tried,  unless  there  has  been  a  change  of 
venue  to  such  county,  is  invalid.    Conover  v.  Wright 21t 

10.  Irregrularities  Not  Jurisdictional:  Collateral  Attack. 
Mere  Irregularities  in  a  judgment  or  order,  which  are  not 
Jurisdictional,  do  not  render  it  subject  to  collateral  attack. 
Toogood  V.  Russell 189 

11.*  Parties:  Joint:  Omission  of  One:  Validitt.  A  judgment 
against  one  of  two  parties  Jointly  liable  Is  not  void  for  not 
including  the  other.  At  most  it  would  only  be  voidable. 
School  District  v.  Kountze  Bros : 690 

12. :    Revivor  as  to:    Jurisdiction.    Where  a  Judgment 

in  form  runs  against  two  parties  but  there  was  no  Jurisdic- 
tion of  one  of  them,  and  the  latter  was  not  in  fact  a  party 
to  the  action,  or  to  the  Judgment,  revivor  proceedings  need 
run  and  are  maintainable  against  only  the  party  as  to  whom 
there  was  Jurisdiction.     Idem,, 

13.  Bee  Judicata:  Extent  of  the  Rule.  A  Judgment  in  a 
former  suit  will  be  a  bar  in  a  second  action  between  the 
same  parties  and  their  privies  involving  the  same  subject- 
matters,  as  to  everything  which  the  record  shows  was  within 
the  scope  of  the  issues  litigated  in  the  former  action.  Battle 
Creek  Yalley  Bank  v.  Collins 38 

14. :    Issues,  Rule  as  to.    A  Judgment  in  a  former  suit 

will  not  be  a  bar  to  the  prosecution  of  an  action  unless  the 
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JXTDCnCBNT — Concluded. 

questions  involved  were  within  the  issues  litigated  in  such 
former  suit.  Battle  Creek  Valley  Bank  v.  Collins,  ante,  page 
38,  90  N.  W.  Rep.,  921.    Malone  v.  Garver 710 

15.  Bevivor  by  Assigpiee.  An  assignee  of  a  judgment  may 
maintain  revivor  proceedings  upon  it  In  his  own  name. 
School  District  v.  Kountze  Bros 690 

16.  Tort-Feasor,  Against:  Settlement  with  Thibd  Pebson. 
A  Judgment  against  a  tort-feasor  is  not  satisfied  by  a  settle- 
ment with  a  third  person,  in  no  way  a  joint  wrong-doer  with 
the  judgment  debtor,  and  not  shown  to  have  been  liable. 
Iddings  v.  Citizens'  State  Bank 750 

JXTDICIAL  NOTICE.    See  Courts,  2. 

JUDICIAL  SALES.    See  Mobtgages. 

1.  "Prior  Lien"  in  Certificate  of  Liens:  Tax  Lien  Always 
Pbiob.  By  law,  taxes  are  made  a  first  lien  upon  the  real 
estate  against  which  they  are  levied  and  assessed.  Such  lien 
is  superior  and  prior  to  all  others,  and  it  is  not  necessary 
for  the  county  treasurer  in  his  certificate  of  liens,  on  judicial 
sale,  to  insert  the  words  "prior  liens."  iJampbell  v.  Oavo- 
lewicz S21 

2.  Probate:  Application  to  Sell:  Jubisdiction:  Collateral 
Attack.  Setting  the  day  of  hearing  on  an  administratrix's 
application  for  a  license  to  sell  real  estate  at  a  date  four 
days  short  of  the  required  six  weeks,  is  an  irregularity  only 
and  does  not  prevent  jurisdiction  attaching  to  order  the  sale 
npr  authorize  a  collateral  attack  on  the  sale  and  proceedings. 
Saight  v.  Hayes   587 

3. :    Collateral  Attack:    Filing  Ciaims.    Jurisdiction 

having  attached,  the  fact  that  no  claims  were  ever  filed  or 
allowed  against  the  decedent's  estate  cannot  be  advanced  in 
a  collateral  proceeding  to  show  the  sale  was  void.    Idem, 

4.  Purchase  by  Plaintiff:  Payment  of  Money.  Where,  at  a 
judicial  sale  the  land  is  purchased  by  the  plaintiff,  men- 
tioned in  the  decree^  it  is  not  necessary  that  the  sum  bid 
should  be  actually  paid  in  money  to  the  officer  conducting 
the  sale.    Campbell  v,  Oaxoletoicz 321 

5.  Betum:  Amendment.  The  return  of  the  sheriff  to  an  order 
of  sale  showed  that  the  land  was  sold  to  the  plaintiff,  but 
failed  to  state  that  it  was  sold  to  the  plaintiff  as  executor, 
etc.  This  failure  was  corrected  by  an  amended  return,  held 
to  constitute  no  grounds  for  objection  to  the  confirmation 
of  the  sale^    Idem. 

JUBISDICTION.  See  Appeal  and  Error,  35,  36.  Attachment,  6. 
Courts,  1.  Creditors'  Suit,  6.  Judicial  Sales.  2,  3.  Judg- 
ment, 8,  10,  12.    Money  Received,  1.    Mobtoages,  33,  39. 
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JUSTICES  OF  THE  PEACE.  See  Appeal  and  Erbob,  36.  Monet 
Received,  1. 
Appeal  and  Error:  Dismissal  of  Appeal.  A  party  appealing 
from  a  Judgment  of  a  justice  of  the  peace  to  the  district 
court  may  dismiss  his  appeal,  without  the  colisent  of  the 
appellee,  at  any  time  before  the  cause  is  submitted  to  the 
court,  or  Jury.  Sden  Musee  Company  v.  Yohe,  37  Neb.,  452, 
approved  and  followed.    Dotry  v.  Northern  Milling  Co,,,,     67 

LACHES.    See  Limitation  of  Actions,  3. 

LANDLORD  AND  TENANT. 

1.  Assumpsit  for  Use  and  Occupation.  Assumpsit  for  use  and 
occupation  is  founded  upon  a  contract  creating  a  tenancy, 
and  will  only  lie  where  the  relation  of  landlord  and  tenant 
exists.    Janouch  v.  Pence 867 

2.  Crops:  Relationship:  Creation  of.  The  mere  right  to 
enter  upon  land  and  remove  crops  therefrom  is  not  sufficient 
to  create  the  relation  of  landlord  and  tenant  between  the 
person  holding  such  right  and  the  owner  of  the  premises. 
Idem. 

3.  Fixtures:  Evidence  Conflicting.  The  question  of  the  char- 
acter of  a  steam  heating  plant,  whether  a  permanent  fixture 

,  or  personal  property  which  may  be  removed  by  a  tenant 
during  his  term,  is  one  of  mixed  law  and  fact,  and  the  find- 
ing of  the  court  upon  that  question,  when  based  on  fairly 
conflicting  evidence,  will  not  be  disturbed.  President  and 
Directors  of  Ins.  Co.  of  North  America  v.  Buckstaff 632 

4.  Belationship :  Evidence  Insufficient.  Evidence  examined, 
and  found  not  sufficient  to  create  the  relation  of  landlord 
and  tenant  by  implication.    Janouch  v.  Pence 867 

5.  Bent:  Action  to  Recover.  In  order  to  maintain  an  action 
to  recover  for  rent  due,  the  relation  of  landlord  and  tenant 
must  have  existed  between  the  parties,  either  by  express 
agreement  or  by  implication.    Idem. 

6. :    Presumptions:    Trespasser.    Although  the  law  will 

generally  imply  a  contract  to  pay  a  compensation  for  the 

use  and  occupation  of  any  premises,  yet  the  possession  of  a 

'  mere  trespasser  will  not  sustain  the  action;  and  a  trespasser 

cannot  be  converted  into  a  tenant  without  his  consent  Idem, 

LAW  OF  THE  CASE.    See  Appeal  and  Error,  37.    Boundaries,  3. 

LIENS.    See  Mortgages,  4,  5.    Taxation,  6.    Trusts,  2. 

UMITATION  OF  ACTIONS.    See  Adverse  Possession,  1,  2.    Judg- 
ment, 7.    Mortgages,  9,  69.    Taxation,  3. 
1.  Appeal  Bonds:    Statutes.    An  action  on  an  appeal  bond  Is 
governed  exclusively  by  section  14  of  the  Code  and  not 
barred  until  after  ten  years.    Crum  v,  Johnson «  826 
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LIKITATION  OF  ACTIONS— Concluded. 

2.  Enjoining  Judgment:  Time  Deducted.  When  the  collec- 
tion of  a  judgment  is  enjoined,  the  time  during  which  the 
Injunction  is  operative  will  be  deducted  from  the  statutory 
period  of  limitation  in  determining  whether  or  not  the  judg- 
ment  is  dormant.    State  v.  Royse 262 

3.  Laches:  Action  Brought  Wfthin  Time.  Laches  cannot 
usually  be  charged  against  a  party  for  failing  to  bring  an 
action  to  enforce  an  equitable  claim  if  he  acts  within  the 
time  allowed  by  the  statute  of  limitations  for  commencing 
a  corresponding  action  at  law.    Michigan  Trust  Co.  v.  City 

of  Red  Cloud 722 

4.  Mortgage  Foreclosure  Begun  Before  Note  Barred:  Toll 
OF  Statute.  The  institution  of  a  suit  of  foreclosure  on  a 
mortgage  before  the  note  evidencing  the  Indebtedness  is 
barred  by  the  statute,  tolls  the  statute  on  the  note  from  the 
time  of  the  commencement  of  the  foreclosure  action.  Harris 

V.  Nye  d  Schneider  Co 163 

5.  Becording  Deed:  Lack  of  Knowledge.  In  an  action 
brought  more  than  four  years  after  the  recording  of  a  con- 
veyance, to  set  aside  for  fraud,  the  plaintifiT  must  show  him- 
self entitled  to  additional  time  because  of  lack  of  knowledge 

by  both  pleading  and  proof.    State  Bank  of  Pender  v.  Frey. .     83 

6.  :    When  Begins  to  Run.     The  recording  of  a  deed 

'*when  accompanied  with  circumstances  sufficient  to  put 
a  person  of  ordinary  intelligence  and  prudence  upon  incjtiiry, 
which,  if  pursued,  would  lead  to  a  discovery  of  the  fraud," 
causes  the  statute  of  limitations  to  begin  to  run,  "but  not 
otherwise."  Forsyth  v.  EasterCcy,  C3  Neb.,  887,  89  N.  V.'. 
Rep.,  407.    Idem. 

7.  Revivor:  Actions  Distinguished  from  Judgments.  The 
limitation  of  one  year  for  revivor  of  actions  does  not  apply 
to  proceedings  to  revive  a  dormant  judgment.  School  Dis- 
trict V,  Kountze  Bros 690 

8.  Statutes:  Sections  Equally  Applicable:  Construction. 
Where  different  sections  of  the  statute  of  limitations  are 
equally  applicable,  the  one  allowing  the  longer  period 
governs.    Crum  v.  Johnson 826 

9.  When  Begins  to  Bun:  Discovery  of  Frait).  The  statute 
of  limitations  "begins  to  run  against  a  creditor  from  the 
discovery  of  the  fraudulent  act  on  the  part  of  his  debtor, 
whether  the  creditor's  claim  has  been  reduced  to  a  judg- 
ment or  not."    Gillespie  v.  Cooper,  36  Neb.,  775.    State  Bank 

of  Pender  v.  Frey 83 

MALICE.    See  Malicious  Prosecution,  1. 
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JCAIiICIOUS  FBOSECXTTION. 

1.  Attorney's  Advice:  Malice:  Pbobable  Cause:  Evidence. 
Miles  V,  Walker ' 804 

2.  Evidence  to  Sustain  Defense  of  Assault.  In  an  action  for 
malicious  prosecution,  defendants  alleged  that  p^alntifP  had 
been  guilty  of  an  assault  with  intent  to  kill,  and  on  the  trial 
sought  to  show  by  various  witnesses  that  the  condition  of 
the  person  assaulted  was  serious  and  calculated  to  arouse 
apprehensions  that  he  WQuld  die.  Evidence  introduced  and 
received  prior  thereto  amply  showed  that  the  plaintiff  had 
acted  in  self  defense.  Held,  That  the  exclusion  of  the 
proffered  testimony  was  not  prejudicial  error.  Kyner  v» 
Lauhner '. 370 

XAKDAMUS. 

1.  Delay  in  Applying  for:  Denial  of,  in  Discbetion  of  Coubt. 
Although  delay  in  applying  for  a  writ  of  mandamus  is  not 
an  absolute  bar,  it  may  be  sufficient  ground  in  the  discretion 

of  the  court,  for  denying  the  writ.    State  v.  Holmes 183 

2.  Settling  Bill  of  Exceptions:  Delat  in  Pbesenting  Bill: 
Proof  of  Facts.    The  relctor  in  mandamus  proceedings  to 

compel  settlement  of  a  bill  of  excsptions  must  show  a  clear 
right  to  have  his  proposed  bill  allowed.  Hence  where  the 
trial  judge  upon  hearing  evidence  has  found  that  delay:  in 
not  presenting  the  bill  in  the  time  fixed  by  law  was  du#  to 
laches  and  neglect  of  relator,  the  latter  will  be  held  to  very 
clear  proof  that  such  flnillng  was  erroneous  and  that  he  is 
entitled  to  have  the  bill  allowed  notwithstanding.    Idem, 

3.  Wlien  Will  Not  Lie:  Taxation.  Mandamus  will  not  lie  to 
compel  a  city  council  to  levy  a  tax  in  excess  of  its  legal 
limitation.     State  v.  Royse 262 

4.  :    Taxation:    Water  Supply.     City  authorities  will     ' 

not  be  required    by  mandamus  to  levy  tax  for  water  supply 

in  excess  of  limit  on  such  tax  existing  at  time  of  contract. 
State  V.  City  of  Wahoo,  62  Neb.,  40,  followed  and  approved. 
Idem, 

KECHANICS'  LIENS.  See  Appeal  and  Ebbob,  38.  Judgments,  9. 
1.  Foreclosure:  Adjournment  of  Coubt  to  Day  Cebtain  but 
Failube  to  Ck>NVENE:  Decbee  Sent  to  Clerk  by  Judge.  In  a 
suit  for  the  foreclosure  of  a  mechanic's  lien,  trial  was  had  to 
the  court,  but  before  making  findings  of  fact  or  pronouncing 
Judgment,  the  district  court  adjourned  to  a  certain  date 
several  days  later,  and  the  Judge  returned  to  his  home  in 
another  county.  Court  did  not  reconvene  on  the  day  named, 
but  on  that  date  the  clerk  received  by  express  from  the  Judge 
memoranda  of  his  findings  and  decree  in  the  case,  which  he 
entered  of  record.    At  the  next  succeeding  term  an  appllca- 
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tion  on  the  part  of  defendants  in  the  case  to  correct  the 
record  to  show  that  no  decree  was  in  fact  entered  was  over- 
ruled.   Held,  Error.    Conover  v.  Wright 211 

2. :    Judgment  at  Chambess:    Vamditt.     A  judgment 

rendered  by  a  district  judge  at  chambers  in  a  mechanic's  lien 
foreclosure  is  null  and  void.    Idem. 

MEMOBANDUM.     See  judgment,  6. 

KENTAL  CAPACITY.    See  Wnxs,  3. 

MIBOONDXrcr.     See  Tbial^  8»  27. 

MIBTAXS.  See  Conisacts,  12.  Mobtoages,  49.  Pbincipai.  and 
Agent,  10. 

KOHET  BECEIVED. 

1.  Pleading:  Answer  as  to  Rent:  JuBisDicnoir  or  Justice. 
Th"  allegations  of  defendant,  in  an  action  simply  for  money 
hud  and  received,  that  the  money  was  rent  for  real  estate 
adversely  held,  may  state  a  defense,  but  does  not  deprive 
the  justice  of  jurisdiction.    Phopnix  Ins.  Co.  v.  Hoyt 94 

2.  Bents:  Advebse  Possession.  One  who  is  in  adverse  posses- 
sion of  premises  under  a  tax  deed  is  not  liable  in  an  action 
for  money  had  and  .received  on  account  of  rents  received  by 

^  him  while  so  in  possession  to  the  holder  of  the  legal  title 
*  who  has  never  asked  or  obtained  possession.    Idem. 

MOBTOAQES.  See  Appeal  and  Error,  39.  Crops,  1.  Homestead, 
14.  Limitation  or  Actions,  4.  Newspapers.  Receiver, 
1.2. 

1.  Assumption  of,  in  Deed:  Estoppei.  to  Dent.  Where  # 
grantee  under  a  deed,  by  the  terms  of  which  he  agrees  to 
assume  and  pay  a  mortgage,  for  many  years  exercises  owner- 
ship over  the  land  conveyed,  paying  taxes,  and  interest  on 
the  mortgage,  and  joining  in  the  execution  of  an  agreement 
extending  the  time  for  the  payment  of  the  mortgage,  he  is 
estopped  to  deny  that  he  assumed  to  pay  the  mortgage. 
Cruzen  v.  Pottle ^ 45S 

2.  Assumption  of  Payment:  Evidence  Sufficient.  Evidence 
examined,  and  found  to  sustain  findings  and  judgment  of 
the- trial  court.    Idem. 

3.  Debt  of  Third  Party:  Foreclosure:  Statutes,  Compliance 
With.  Where  a  mortgage  is  made  to  secure  the  debt  of  a 
third  party  it  is  a  sufficient  compliance  with  sections  850 
and  851  of  the  Code  of  Civil  Procedure  to  allege  and  show 
that  judgment  has  been  obtained  against  the  party  whose 
debt  the  mortgage  was  made  to  secure  and  that  the  sheriff 
has  made  a  return  to  an  execution  issued  on  such  judgment 
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"no  property  found."  Michigan  Trust  Co.  v.  City  of  Red 
Cloud  722 

4.  Executed  TJpon  One-Half  Interest:  Effect  on  Other  Hau*. 
A  mortgage  executed  upon  a  tract  of  land  by  the  owner  of 
an  undivided  one-half  of  it,  creates  no  lien  upon  the  un- 
divided half  owned  by  another  without  he  joins  in  such 
conveyance.    JoUiffe  v.  Maxwell 244 

5. :    Partition:    Extent  of  Lien.     When  the  property 

is  partitioned,  by  a  proper  decree  of  the  court,  the  mortgage 
attaches  as  a  lien  upon  that  portion  set  off  to  the  mortgagor 
and  his  grantees,  and  the  owner  or  owners  of  the  other  por- 
tion of  the  land  take  it  divested  of  the  mortgage  lien.    Idem. 

6.  Foreclosure.  Nebraska  Loan  d  Trust  Co.  v.  Winklemann 591 

7.  :   "Action  at  Law."    Easton  v.  Lindegod 786 

8. :    :    Evidence  Sufficient.    Evidence  examined, 

and  held  to  make  a  prima  fade  showing  that  no  suit  at  law 
had  been  commenced  on  the  notes  secured  by  the  mortgage 
In  suit.    Vradenburg  v.  Johnson 326 

9.  :     Appeal  and   Bbrob:     Deficiency:     Limitation  of 

Actions.  An  appeal  from  a  decree  or  order  confirming  a 
sale  of  real  estate,  in  a  foreclosure  suit,  suspends  the  run- 
ning of  the  statute  of  limitations  against  an  application  for 
a  deficiency  judgment,  and  when  a  motion  therefor  is  made 
Immediately  after  the  decree  is  affirmed  in  the  appellate 
court,  it  will  be  held  to  have  been  made  in  time.  Brand 
V.  Oarneau 871 

10. :   Appraisal.    Shoemaker  v.  Oood 651 

11. :   :   Bill  of  Exceptions  Quashed.    Where  bill 

of  exceptions  is  quashed,  and  sheriffs  return  of  sale  of  mort- 
gaged premises  shows  compliance  with  the  law,  no  objections 
that  appraisal  was  too  low  and  was  fraudulent,  can  be  con- 
sidered.   Janoska  v.  Pickard 289 

12.  :    — ■ — :    By  Deputy  Sheriff.    A  deputy  sheriff  may 

act  for  and  in  the  place  of  the  sheriff  in  making  an  appraisal 
of  real  estate  for  the  purpose  of  a  Judicial  sale  in  the  exe- 
cution of  a  decree  of  court.  Union  Trust  Co,  of  New  York 
V,  King  165 

13. :    :    Certificates  of  Liens:    Time  of  Pilino: 

Presumptions.  Where  the  appraisement  and  certificates 
of  liens  are  filed  on  the  same  day  the  notice  of  sale  is  first 
published  it  will  be  conclusively  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  they  were  filed  before  the 
notice  of  sale  was  published.    Foster  v.  McKinley-Lanning 

Loan  rf  Truit  Co 66 

64 
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14.  :    :    Deduction  of  Liens:    Estoppel  to  Com 

PLAIN.  Provisions  regarding  the  deduction  of  liens  by  ap- 
praisers of  lands  about  to  be  sold  on  execution  or  foreclosure 
are  for  the  benefit  of  the  plaintiff,  and  the  defendant  cannot 
complain  of  their  non-observance.    Pierce  v.  Reed 874 

15.  :  :  Description  of  Names  as  Et  Al,  An  ap- 
praisal of  the  interests,  in  land  about  to  be  sold  at  judicial 
sale,  of  the  parties  to  an  action,  against  whom  the  decree 
operates,  is  not  invalidated  because  the  names  of  the  owners 
of  the  equity  of  redemption  are  not  stated  other  than  by  the 
designation  **et  ah'*  after  the  name  of  the  principal  de- 
fendant in  the  action.  Wells  v.  Frazier,  64  Neb.,  370,  89  N. 
W.  Rep.,  1033,  followed.  Union  Trust  Co.  of  New  York  v. 
King 155 

16.  :   :    Description  of  Party.    The  addition  of  the 

phrase  "e*  al."  after  the  names  of  the  defendants  whose  in- 
terest is  appraised,  there  being  other  defendants  in  the 
cause,  though  "none  claiming  title  to  the  property,  will  not 
vitiate  the  appraisement.    Pierce  v.  Reed 874 

17.  :    :    Fraud:    Valuation.     The  fact  that  four 

affidavits  are  filed  asserting  the  valuation  of  the  premises  to 
be,  in  the  opinion  of  the  affiants,  about  one-third  more  than 
the  valuation  as  found  by  the  three  appraisers,  is  not  suffi- 
cient to  show  fraud  on  the  part  of  the  latter.    Idem. 

18.  : :  Interest:  Deduction  on  Prior  Lien:  Preju- 
dice.   A  tract  of  land  was  incumbered  by  three  mortgages, 
the  first  mortgage  being  for  $2,400.    In  a  proceeding  to  fore- 
close the  second  mortgage  a  decree  was  entered  finding  the 
amount  due  thereon  and  establishing  it  as  a  second  lien  on 
the  premises,  subject  only  to  the  lien  of  the  first  mortgage 
for  $2,400,  "with  the  accrued  interest  thereon."    Prior  to  the 
sale  the  court  directed  the  sheriff  to  include  in  the  appraise- 
ment as  a  "prior  incumbrance"  the  sum  of  $1,138.67  as  in- 
terest due  on  the  $2,400  mortgage,  and  the  appraisement,  as 
thus  amended,  showed  the  defendant's  interest  In  the  land 
to  be  $628.11.    The  land  sold  for  $500.    The  defendant  filed 
objections  to  the  appraisement  and  to  the  confirmation  of 
the  sale,  and  made  a  showing  that  the  interest  due  on  the 
$2,400  mortgage  was  $1,100  only.    Held,  That  conceding  that 
the  court  had  no  authority  to  make  the  order  which  it  did  re- 
lating to  the  appraisement,  yet,  as  the  land  sold  for  more 
than  two-thirds  of  its  appraised  value,  counting  the  Interest 
on  the  first  mortgage  at  $1,100  only,  the  defendant  was  not 
prejudiced  thereby.    First  Nat.  Bank  of  Sutton  v.  Ashley.. IS,  21 

19.  :   :   Made  by  Sheriff:   Presumptions.    All  pre- 
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sumptions  will  be  indulged  in  favor  of  the  fairness  of  an  ap- 
praisement made  by  a  sheriff.  Union  Trust  Co.  of  New 
York  V.  King 155 

20.  :  :  Objections  After  Sale:  Fraud.  The  ap- 
praisement of  lands  made  for  the  purpose  of  a  Judicial  sale 
cannot  be  attacked  after  such  sale,  except  on  the  ground  of 

>     fraud.     Insurance  Co.  of  North  America  v,  Ackerman,  61 
Neb.,    312.    85    N.    W.    Rep.,    287,   approved    and    followed. 

Omaha  Loan  rf  Trust  Co,  v.  Borders 3 

Reed  v.  Hopkins  308 

21.  :    :    Objections:    When  .Made.    All  objections 

to  the  appraisement '  of  property,  to  be  available,  must  be 
made  before  the  sale.    Bourke  v,  Bommers 761 

22. :  :  QrALiFiCATiONs  op  Appraisers.  The  ap- 
praisers need  not  be  actually  on  the  land  at  the  time  of 
making  the  appraisement,  nor  even  in  view  thereof,  provided 
they  are  familiar  with  the  premises  and  acquainted  with  its 
value.    Pierce  v.  Reed t 874 

23. :   :   Statutes.    Woodward  v,  Kavan 815 

24.  :    :    Time  for  Making  Objections.    Objections 

to  a  confirmation  of  sale  on  the  ground  that  the  appraisal 
was  too  low  and  that  one  of  the  appraisers  was  not  a  free- 
holder come  too  late  to  be  availing  if  made  after  sale  had. 
Phcenix  Mutual  Life  Ins.  Co.  v.  Williams 79 

25.  :    :   .    Objections  to  the  appraisement  of 

real  estate  at  a  judicial  sale  are  waived  unless  filed  before 
sale.    Foster  v.  McKinley-Lanning  Loan  d  Trust  Co 65 

26.  :     Cancellation:     Insanity:     Fraud:     Failure    to 

Plead  Defenses:  Judgment  Refitsed.  Where  the  mortgages 
sought  to  be  foreclosed  were  canceled  for  mental  incapacity 
of  the  mortgagor,  on  a  general  finding  for  defendants  and 
where  fraud  in  the  inception  of  the  notes  was  pleaded  and 
their  consideration  denied,  it  is  not  error  to  refuse  to  enter 
judgment  for  the  amount  of  the  notes  against  the  mort- 
gagor's estate,  although  its  administrator  did  not  set  up  the 
defenses,  and  they  appear  only  in  the  answers  of  his  widow 
and  heirs.    Farmers  Bank  v.  Normand 643 

27.  :  CONFIRMATION  BY  CONSENT :     REDEMPTION  AfTEE  TiMK 

LiMrrED.  Where  sale  of  mortgaged  premises  under  fore- 
closure has  been  confirmed,  a  setting  aside  of  such  con- 
firmation, the  entry  of  another  by  consent,  the  making  and 
deposit  with  the  clerk  of  the  foreclosing  court  of  master 
commissioner's  deed  based  on  the  sale  and  last  confirmation, 
and  quitclaim  deed  of  defendant,  both  running  to  plaintiff, 
with  a  stipulation  of  parties  that  deeds  are  to  be  held  till 
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May  1,  following,  control  of  property  is  meanwhile  to  be  in 
a  third  party,  who  is  to  collect  rents,  pay  taxes  and  Insur- 
ance out  of  them,  and  the  rest  to  plaintlfT,  and  that  if  by 
May  1  the  decree  is  paid,  the  deeds  are  to  be  destroyed  and 
the  rent  meianwhile  received  by  plaintift  paid  to  defendant, 
such  facts  do  not  show  that  the  decree  of  foreclosure  was 
set  aside  by  mutual  agreement,  nor  entitle  defendant  to  re- 
deem after  May  1,  and  after  deliyery  to  plaintiff  of  the  deeds 
in  accordance  with  the  stipulation.  Murray  v.  Mutual  Benefit 
Life  Ins.  Co 861 

28. :    Confirmation:    Objections:    Affidavits:     Value. 

Affidavits  filed  for  the  purpose  of  opposing  the  confirmation 
of  a  Judicial  sale  of  real  estate,  on  the  ground  that  the 
property  was  appraised  too  low,  should  show  upon  their  face 
that  the  persons  making  them  were  qualified  to  give  com- 
petent evidence  as  to  the  value  of  the  real  estate  in  question. 
Bowman  v.  Bellotoa  Falls  Savings  Institution 683 

29. :   Decree  Rbqulab.    Decree  of  confirmation  of  sale  ex- 
amined and  found  regular.  Iowa  Loan  d  Trust  Co.  v.  Nehler.  680 

30.  :    Deducting  Liens  in  Presence  of  Appraisers.    The 

fact  that  the  offleer  has  the  certificates  of  prior  liens  in  his 
possession  at  the  time  of  the  appraisement  of  real  estate 
under  an  order  of  sale  and  calls  the  attention  of  the  other 
two  appraisers  thereto,  but  does  not  deduct  the  amount 
thereof  from  the  value  of  the  land  until  after  they  separate, 
does  not  render  the  appraisement  void.  Omaha  Loan  d 
Trust  Co.  V.  Borders 8 

31. :     Deficiency:    Application  for:    Statutes.     Under 

the  provisions  of  section  848  of  the  Code  of  Civil  Procedure, 
a  motion  and  application  for  deficiency  judgment  is  properly 
overruled  when  a  foreclosure  proceeding  commenced  prior 
thereto  remains  undisposed  of.    Wolff  v.  Phelps 511 

32. :      :      Defenses    Cannot    Antedate    Decree. 

Where,  in  an  action  to  foreclose  a  mortgage,  the  facts  show- 
ing defendants*  liability  for  a  deficiency  are  set  out  in  the 
petition,  and  a  Judgment  against  those  personally  liable  for 
the  debt  is  prayed  for,  and  the  court  finds  that  the  de- 
fendants are  personally  liable  for  the  payment  of  any  de- 
ficiency that  may  exist  after  the  sale  of  the  mortgaged 
premises,  while  such  decree  remains  in  force  and  unmodified, 
they  cannot  be  permitted,  when  a  judgment  for  a  deficiency 
is  sought,  to  set  up  the  facts  which  existed  when  the  original 
decree  was  obtained,  to  show  that  they  are  not  liable. 
Brand  v.  Oarneau 879 

33. :   :    Jurisdiction:    Statutes.    The  jurisdiction 


INDEX,  949 

MOBTGAGES — Continued. 

of  the  district  court  to  render  a  deficiency  Judgment  under 
the  provisions  of  section  847  of  the  CJode  of  Civil  Procedure, 
as  it  stood  before  its  repeal,  did  not  depend  upon  the  service 
of  any  notice  other  than  the  original  summons.  Oravea  v, 
Macfarland,  58  Neb.,  802,  approved  and  followed.    Idem, 

34. :     :     Notice   to   Co-defendant.     One    against 

whom  a  deficiency  judgment  has  been  rendered  cannot  com- 
plain because  a  co-defendant  was  not  served  with  notice. 
Idem. 

35.  :    :   Repeal  of  Statutes.    The  court  has  Juris- 
diction to  enter  a  personal  deficiency  Judgment  in  actions  dt 
foreclosure  which  were  pending  prior  to  the  repeal  of  sec- 
tions 847  and  849  of  the  Code  of  Civil  Procedure.    Wolff  v. 
Phelps 511 

36.  :    :    :    Action  Begun  Priob.    Where  an 

action  in  foreclosure  was  instituted  before  the  repeal  of 
section  847  of  the  Code  of  Civil  Procedure  the  court  is 
ailthorized  to  enter  a  deficiency  Judgment  against  those  per- 
sonally liable  on  the  debt,  when  a  deficiency  exists,  notwith- 
standing the  repeal  of  said  section.  Patrick  v.  National 
Bank  of  Commerce,  63  Neb.,  200,  88  N.  W.  Rep.,  183,  fol- 
lowed.   Harris  v.  Nye  cG  Schneider  Co 169 

37.  :    DEScRrPTTON  in  Ordeb  of  Confirmation.    Failure  to 

specifically  describe  the  property,  or  to  name  the  purchaser, 
in  the  order  of  confirmation,  not  a  fatal  defect,  where  both 
are  rendered  certain  by  reference  to  the  order  of  sale  and 
the  return.    Bowditch  v.  0*Linn 202 

38.  :    Disclaimer:    Objections  to  Decree:    Estoppel.    A 

disclaimer  of  all  interest  in  mortgaged  property  prevents  any 
right  to  object  to  a  foreclosure  decree,  which  establishes  no 
personal  liability  against  the  answering  parties.  Bankers'" 
Building  d  Loan  Ass'n  v.  Thomas 758 

39.  :   Dismissal  in  U.  S.  Court  for  Lack  of  Jurisdiction: 

Subsequent  Action  in  State  Court..  Where  a  suit  to  fore- 
close a  real  estate  mortgage  is  instituted  in  the  circuit  court 
of  the  United  States  and  such  cause  is  dismissed  from  said 
court  for  want  of  Jurisdiction,  the  record  of  such  dismissal 
is  not  a  bar  to  a  subsequent  action  between  the  same  parties 
on  the  same  mortgage  in  a  state  court  having  competent 
Jurisdiction.    Irtoin  v.  Oay 153 

40. :    Evidence  of  "Action  at  Law":    Prima  Facie  Proof. 

A  prima  facie  showing  that  no  proceedings  have  been  had  at 
law  is  sufficient  to  sustain  a  decree  of  foreclosure,  in  the 
absence  of  any  evidence  to  the  contrary.    Ure  v.  Bunn 61 
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41.  :     Evidence  Insufficient.     Evidence  examined,  and 

found  insufficient  to  sustain  the  findings  and  decree  of  the 
trial  court.    Stewart  v.  Hoagland 142 

42.  :    Evidence  Sufficient.    Evidence  examined,  and  held 

to  sustain  the  findings  and  judgment  of  the  trial  court 
Omaha  Loan  d  Trust  Co.  v.  Luellen 709 

43.  :    Examination  of  Property  by  Appraisers:    Fravd. 

The  fact  that  the  appraisers  did  not  examine  the  interior  of 
a  house  upon  property  to  be  sold  under  decree  of  foreclosure 

6doe?  not  prove  of  itself  that  they  acted  fraudulently  in  mak- 
ing the  appraisement.    Levy  v.  Hinz 11 

44.  :    Husband  and  Wife.     Held,  No  error  to  refuse  to 

enter  judgment,  in  a  foreclosure  suit,  against  her  on  no*'^ 
signed  by  a  married  woman  where  there  was  evidence  tend- 
ingr  to  show  that  she  had  no  intention  to  bind  her  separate 
estate.     Farmers'  Bank  v.  Normand 643 

45.  :  Notice:  Improvements:  Payment  of  Junior  Mort- 
gage. In  case  of  purchase  with  notice  of  junior  lien,  the 
proper  course  for  the  purchaser,  if  he  desires  the  benefit  of 
the  improvements,  is  to  pay  off  the  subsequent  mortgage  of 
which  he  had  notice  at  the  time  he  acquired  the  property. 
Jones  V,  Dutch 673 

46.  :  Insanity  of  Mortgagor:  Evidence  Sufficient.  Evi- 
dence examined,  and  held  to  support  a  finding  that  the  mort- 
gagor was  mentally  incapable  of  contracting  when  plaintifTs 
alleged  mortgages  were  executed.  Farmers  Bank  v.  Normand.  643 

47.  :    Interest.    Where  both  note  and  mortgage  provide 

for  ten  per  cent,  per  annum  interest  after  maturity,  such 
agreement  fixes  the  interest  to  be  allowed  on  foreclosure. 
Tarnall  v.  Hupp 1 

48.  :    No  New  Questions  Involved.    Ketchum  v.  Bly 785 

49.  :   Notice  of  Sale:    Mistake  in  Date.    The  fact  that  a 

notice  of  foreclosure  sale  bears  a  different  date  at  its  first 
insertion  than  in  the  successive  issues  of  the  paper  contain- 
ing it,  will  not  vitiate  the  proceedings  if  the  date  of  the  sale 
itself  and  all  other  essential  features  of  the  notice  are  cor- 
rectly stated  throughout  the  several  publications.  Fierce  v. 
Reed 874 

50.  :    :    STATE:NrENT  of  Amount  of  Decree.     In  a 

notice  of  sale  of  real  pFstate  under  a  decree  of  foreclosure. 
wMIp  it  is  proper  to  state  the  amount  of  the  decree,  such 
r<itFmelit  is  not  essential  to  the  validity  of  the  notice. 
Ftraiton  v.  Reisdorph,  35  Neb.,  314,  followed.  Bourke  v. 
Sovtimers 761 
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51. :  Notice:  Redemption:  Improvements.  While  a  pur- 
chaser In  good  faith  at  foreclosure  sale,  who  has  made  im- 
provements upon  the  property  in  the  belief  that  he  acquired 
a  good  title,  may  claim  compensation  for  such  improvements 
on  redemption  by  a  Junior  mortgagee  not  barred  by  the 
foreclosure,  one  who  buys  with  notice  of  the  rights  and 
claims  of  the  junior  mortgagee,  and  that  his  rights  have  not 
been  divested  by  the  foreclosure,  is  not  entitled  to  such 
compensation.    Jonea  v,  Dutch 673 

52.  :  Objections  Fkivolous.    Objections  to  a  confirmation 

of  sale  in  a  foreclosure  proceeding  examined,  and  held  frivo- 
lous and  without  merit.    Rieck  v.  Zoller 721 

53.  :    Objections  to  Notice  fob  Ibreoulabities  in  Decree. 

A  notice  of  sale  which  follows  the  decree  in  stating  the 
claims  for  satisfaction  whereof  the  land  is  to  be  sold  is  not 
open  to  objection.    Irregularities  or  errors  in  the  decree  must 

be  corrected  as  such.    Levy  v.  Hinz 11 

54. :   Order  of  Sale:  Completion  by  Sheriff  After  Term. 

Where  an  order  of  sale  in  a  foreclosure  proceeding  has  been, 
regularly  issued  and  placed  in  the  hands  of  a  sheriff  of  the 
county  in  which  it  was  issued  during  his  term  of  office;  he 
may  complete  the  execution  of  such  order  of  sale  after  the 
expiration  of  his  term.    National  Black  River  Bank  v.  Wall, .  316 

65. :    Pleading:    "Action    at    Law":    Objection    aftisb 

Trial.  Whether  a  defendant  in  a  suit  to  foreclose  a  mort- 
gage, who  has  not  raised  the  point  in  any  way  in  the  trial 
court,  should  be  heard  to  complain  on  appeal  that  the  peti- 
tion lacks  the  required  averment  that  no  proceedings  have 
been  had  at  law,  where  the  plaintiff  was  permitted  to  intro- 
duce evidence  tending  to  show  such  fact  without  objection 
and  the  cause  was  tried  upon  the  theory  that  it  was  in  issue, 
quare.    Ure  v.  Bunn 61 

56. :    :    Amendment  in  This  Court.    In  such  case 

the  appellee  will  be  permitted  to  amend  to  conform  to  the 
proofs  after  submission  of  the  cause  in  this  court,  and  upon 
amendment  the  decree  will  be  affirmed.    Idem, 

57.  :   :   Burden  of  Proof.    Pleadings  examined,  and 

held  that  the  burden  of  proof  was  on  defendants.  OmaTia 
Loan  d  Trust  Co.  v.  Luellen 709 

55. :    :    General  Denial:    Burden  of  Proof  o*  "No 

Action  at  Law."  Where,  in  an  action  to  foreclose  a  real  es- 
tate mortgage,  the  answer  is  a  general  denial,  the  burden 
Is  on  the  plaintiff  to  make  a  prima  fade  showing  that  no 
action  at  law  has  boen  had  for  the  collection  of  the  debt  or 
any  part  thereof.    Omaha  Savings  Bank  v.  Boonstra 382 
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69.  :    Pboof  of  Publication:    Affidavit:    FiiniiA  Fagh 

Proof.  Where  the  affidavit  to  a  proof  of  publication  alleges 
that  the  newspaper  in  which  the  publication  was  made  is  a 
legal  newspaper,  such  affidavit  is  prima  fcLcie  evidence  of  that 
fact    Foster  v.  McKinley-Lanning  Loan  d  Trust  Co 6S 

60. :    Redemption  by  Junior  Mobtgaoee.    A  subsequent 

mortgagee  who  has  not  been  made  a  party  to  a  suit  for  fore- 
closure of  a  prior  mortgage  has  an  absolute  right  to  redeem 
from  the  purchaser  at  foreclosure  sale.    Jones  v.  Dutch 673 

61. :    :    Costs.    All  that  is  required  of  the  Junior 

mortgagee  in  such  a  case  is  that  he  relieve  the  property  of 
the  prior  incumbrance  by  paying  the  amount  thereof  with 
interest;  he  is  not  required  to  pay  the  costs  of  the  fore- 
closure suit  to  which  he  was  not  a  party.    Idem, 

62. :  Sale;   Deposit  by  Pubchaseb.    A  rule  of  the  district 

court  requiring  purchasers  at  a  sheriff's  or  master's  sale  to 
deposit  |50  with  the  sheriff  or  master  as  a  guarantee  of  good 
faith  in  their  purchase,  examined,  and  held  reasonable. 
Green  v,  Diezel 818 

63. :  Sale  Bn  Masse:  Discretion.  A  tract  of  land  con- 
sisting of  two  hundred  acres  lying  contiguously  in  one  sec- 
tion, or-^upied  and  cultivated  as  one  farm  and  mortgaged 
as  a  whole,  may,  in  the  discretion  of  the  court  or  officer,  be 
sold  upon  foreclosure  en  masse,  though  portions  of  the  tract 
are  in  different  quarter  sections  and  are  separately  assessed 
for  taxation.    Pierce  v.  Reed 874 

64.  :    Sale  in  Small  Parcels:    Objections:    What  Must 

Be  Shown.    In  order  to  set  aside  a  sale  of  real  estate  made 
I  on  a  judicial  decree,  because  the  land  was  not  offered  in  the 

smallest  governmental  subdivisions,  it  must  be  made  to 
appear  that  the  land  would  have  brought  more  if  so  offered 
than  it  did  when  offered  as  a  whole.  Franklin  Countjf  Bank 
V,  Everett 873 

65. :   :   To  Highest  Bidder.    Where  the  trial  court 

finds,  upon  the  evidence,  that  the  land  was  sold  to  the  high- 
est bidder  actually  present  at  the  sale,  such  finding  will  not 
be  disturbed  unless  it  is  clearly^  wrong.    Idem. 

66.  :    Sale  Under  Third  Order  or  Sale:    Presumption  as 

TO  Purchase  Price.  Where  it  appears  from  the  record,  that 
after  appraisal  of  property  for  sale  under  foreclosure,  order 
of  sale  was  recalled,  and  under  another  order  of  sale  the 
property  was  again  appraised,  and  was  finally  sold  under  a 
third  order,  in  the  absence  of  any  showing  to  the  contrary, 
it  will  be  presumed  that  the  property  brought  two-thirds  the 
amount  of  each  appraisement.    Bowditch  v.  O'lAnn 308 
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67.  — ; :    Tax  Lien:    Priorities:    Parties.    The  holder  of  a 

tax  lien  la  not  a  necessary  party  to  the  foreclosure  of  a 
mortgage  subsequent  in  point  of  time  to  the  tax  lien,  where 
the  right  to  foreclose  the  tax  lien  has  not  yet  accrued. 
Western  Land  Co.  v,  Buckley ' 776 

68. :    Trusts:    Note  and  Mortgaob  Given  bt  Trustee: 

Drficienct  Against  Trust  Estate.  Where  the  trustee  gave 
a  note,  secured  .by  mortgage  on  a  portion  of  the  trust  prop- 

*  erty,  in  settlement  of  such  a  claim,  promising  that  the  note 
should  be  paid  in  full,  and  suit  to  foreclose  such  mortgage 
was  begun  prior  to  the  act  of  1897,  the  trust  estate  may  be 
held  for  any  deficiency  accruing  on  sale  of  the  mortgaged 
property.    Stiizer  v.  Whittaker 414 

69.  Limitation  of  Actions:  Note  Barred:  Effect  on  Mortgage. 
Amount  due  on  a  mortgage  is  not  affected  by  the  fact  that 
an  action  on  the  note,  which  it  secures,  is  barred  by  the 
statute  of  limitations.    Yarnal  v.  Hupp 1 

70.  Bedemption:  Evidence  Sufficient.  Evidence  examined,  and 
found  to  sustain  the  finding  and  decree  of  the  trial  court. 
Triaka  v.  Miller  463 

MOTION.    See  Appeal  and  Error,  40.  « 

HUNICIPAL  COBPOBATIONS. 

1.  Bonds:  Date:  Conclusiveness:  Irrigation.  The  date  kt 
which  municipal  bonds  were  'issued  is  to  be  determined 
from  the  time  at  which  the  municipality  actually  parted 
with  the  custody  and  control  of  them,  pursuant  to  contract, 
and  not  necessarily  from  the  date  which  they  bear  on  their 
face.    Chicago,  B.  d  Q.  R.  Co.  v.  Dundy  County 391 

2.  Garbage:  Fund  for  Removal:  Estimates  and  Appropria- 
tion IN  Advance.  Before  the  city  could  pay  out  money  for 
the  removal  of  garbage,  or  contract  to  do  so,  an  estimate  of 
the  necessary  expenses  for  the  current  fiscal  year  must  have 
been  made  and  published,  and  an  appropriation  ordinance 
passed  providing  a  fund  therefor.    Kelly  v,  Broadwell 617 

3. :   Power  to  Contract  for  Removal:   Statutes.  Under 

the  statutes  in  force  in  the  years  1896  and  1897  governing 
cities  of  the  first  class  having  more  than  10,000  and  less  than 
26,000  inhabitants,  such  cities  had  the  power  to  contract  for 
the  removal  of  refuse,  filth  and  garbage  from  private  and 
public  premises  within  their  limits  and  pay  a  reasonable 
compensation  therefor.    Idem. 

4. :  Removal  of:  Evidence  Insufficient.  Evidence  ex- 
amined and  held  insufficient  to  sustain  a  decree  in  favor  of 
the  plaintiff.    Idem. 
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MUNICIPAIi  COBPOBATIONS— Continue(f. 

5.  Personal  Injuries:  Instbuctions:  Degbee  of  Case.  Plain- 
tiff, while  attempting  to  go  from  the  paved  portion  of  the 
street  to  the  sidewalk  was  injured  by  reason  of  the  defective 
condition  of  an  intervening  meter  box.  The  place  of  Injury 
was  in  front  of  a  hotel  in  a  much  traveled  portion  of  the  city. 
The  adjacent  sidewalk  was  defective,  by  reason  of  which 
travel  had  been  deflected,  causing  pedestrians  to  walk  near 
the  meter  box.  Held,  That  the  trial  court's  refusal  to  in- 
struct the  jury  that  plaintiff  was  required  to  exercise  a 
higher  degree  of  care  in  passing  from  the  paved  street  to 
the  sidewalk  than  would  be  required  upon  either  the  street 

or  sidewalk,  was  not  error.    City  of  South  Omaha  v,  Meyers.  659 

6.  Services  Bendered  Village:  Pleading  Prior  Appropriation. 
Ordinarily,  in  an  action  to  recover  for  services  rendered  a 
village,  a  petition,  which  does  not  allege  a  prior  appropria- 
tion for  such  services,  is  vulnerable  to  a  general  demurrer. 
Lincoln  Land  Co.  v.  Village  of  Orant,  57  Neb.,  70,  distin- 
guished.   De  Wolf  V.  Village  of  Bennett 470 

7.  Sidewalks:  Taxation:  Lien:  Estoppel.  A  levy  of  a  special 
assessment  for  the  construction  of  a  sidewalk  is  necessary  to 
the  creation  of  a  lien.  And  where  no  levy  has  in  fact  been 
made  by  the  city  •ouncil,  no  lien  will  be  created  by  certifying 
the  expenses  of  the  improvement  to  the  county  board  and 
extending  it  as  a  tax  upon  lots  adjacent  to  the  improvement. 
The  fact  that  the  owner^f  the  premises  in  front  of  which  it 
was  laid  had  knowledge  that  it  was  being  laid,  and  made 
suggestions  to  the  party  in  charge  of  the  work  as  to  the 
manner  in  which  It  should  be  done,  will  not  operate  as  a 
levy  of  the  tax  nor  estop  the  owner  from  denying  the  exist- 
ence of  a  lien  for  want  of  a  levy  of  the  tax.    Hall  v.  Moore. .  574 

8.  Streets:  Condition  When  Repairing.  "The  duty  ordinarily 
resting  on  a  city  to  maintain  its  streets  and  sidewalks  in  a 
reasonably  safe  condition  for  travel  in  the  ordinary  mode  is 
remitted  during  the  time  occupied  in  making  repairs  and 
improvements."  City  of  Lincoln  v.  Calvert,  39  Neb.,  305. 
City  of  South  Omaha  v.  Burke 309 

9, :    Curbing  by  Petition.    The  presentation,  to  the  city 

authorities,  of  a  petition,  signed  by  the  requisite  number 
of  such  owners,  is  essential  to  confer  jurisdiction  on  such 
authorities  to  order  the  curbing  of  a  street  not  ordered  to  be 

paved.    Jones  v.  City  of  South  Omaha 551,  554 

10.  :  Paving   and  Curbing.     The   question    in   this   case 

having  been  adjudicated  in  Orr  v.  City  of  Omaha,  2  Neb. 
(Unof.),  771,  90  N.  W.  Rep.,  301;  the  decree  below  Is  modi- 
fied so  as  to  conform  to  the  rule  there  announced.  Hicks  v. 
City  of  Omaha » 63i 
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11.  :    Paving  by  Petition.    The  presentation  to  the  city 

authorities  of  a  petition,  signed  by  the  requisite  number  of 
owners  of  property,  is  essential  to  confer  jurisdiction  on  such 
authorities  to  pave  a  street,  and  charge  the  cost  thereof  to 
the  abutting  property.  Following  Henderson  v.  City  of  South 
Omaha,  60  Neb.,  125.    Jones  v.  City  of  South  Omaha 551,  554 

12.  Warrants:  Enjoining  Payment:  Presumptions:  Burden  of 
Proof.  Where  one  seeks  to  enjoin  the  payment  6t  a  warrant 
drawn  upon,  a  specific  fund,  and  alleges  that  no  estimate  or 
appropriation  was  made,  or  created  for  its  payment,  it  is 
incumbent  upon  him  to  make  competent  proof  of  such  facts, 
and  unless  he  thus  overcomes  the  presumption  of  ofllcial 
regularity  his  action  must  be  dismissed.    Kelly  v.  Broadwell  617 

NEGLIGENCE.  See  Corporations,  1.  Explosives,  1-3.  Principal 
AND  Agent,  4.  Railroads,  1-4.  Street  Railroads,  1.  Ven- 
dor AND  Purchaser,  1. 

Primary  and  Contributory:  Questions  of  Fact.  Issues',  both 
of  primary  and  of  contributory  negligence,  are  ordinarily 
questions  of  fact  for  a  jury.  Mathieson  v.  Omaha  Street  R. 
Co , 747 

NEWSPAPEBS. 

Affidavit  of  Publisher:  Mortgages.  In  the  absence  of  a  showing    • 
to  the  contrary  the  affidavit  of  the  publisher,  that  the  news- 
paper was  one  of  general  circulation  in  the  county,  is  suffi- 
cient to  establish  the  fact  that  the  newspaper  was  a  legal 
newspaper.    Bourke  v.  Sommers 761 

NEW  TBIAL.    See  Appeal  and  Error,  2,  4,  11,  12,  41-45.    Trial,  27. 

NOTABIES.    See  Depositions,  1. 

Evidence  of  Official  Character.  Signature  and  seal  as  a  notary 
public  sufficiently  establishes,  at  least  prima  facie,  the  official 
character  of  notary  of  another  state.    Yarnal  v.  Hupp 1 

NOTICE.  See  Banks  and  Banking,  3.  Bonds.  Creditors*  Suit, 
10.  Morixsages,  34,  51.  Taxation,  8,  9.  Vendor  and  Pur- 
chaser, 2. 

NiriSANCE.  See  Explosives,  3.  Waters  and  Water  Courses,  2. 
Explosives:  Pleading:  Damages.  A  petition,  by  which  it  is 
sought  to  make  one  liable  in  damages  for  doing  an  unlawful 
act  or  maintaining  a  public  nuisance,  must  state  sufficient 
facts  to  overcome  the  presumption  that  the  act  complained 
of  was  lawful,  or  show  that  the  doing  of  the  act  itself 
amounted  to  a  public  nuisance.  Bianki  v.  Greater  American 
Exposition   656 

NTTNC  PBO  TUNC.    See  Ref"erence,  2. 
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OCCITPANCY.     See  Adverse  Possbbsion,  2,  3. 

0F7ICEB.    See  Banks  and  Banking,  1,  2. 

OWNEBSHIF.    See  Attachment,  4-7.    Bnxs  and  Notes,  1. 

FABTIES.     See  Assignments.     Divorce,  2,  3.     Judgment,  11,  12. 
Mortgages,  67.    Trial,  30,  31.    Trusts,  5. 

1.  Action,  Causes  of:  Misjoinder:  Objections,  When  Made: 
Waiver.  An  objection  of  misjoinder  of  causes  of  action  and 
of  parties  defendant,  must  be  taken  before  going  to  trial  or 
the  objection  will  be  deemed  waived.    Curran  v.  Hageman.,  779 

2.  Competency:  Pleading.  A  mere  denial  that  plaintiffs  or 
either  of  them  are  competent  to  sue  raises  no  Issue  of  fact 
Chamberlain  Banking  House  v.  Noyes,  Norman  d  Co 550 

3.  I>efect  of:  Objection  After  Submission.  The  objection  that 
there  is  a  defect  of  parties,  in  this  court,  must  be  made 
before  the  case  is  finally  submitted  on  its  merits  or  it  will 
be  considered  waived.  Bianki  v.  Greater  American  Expo- 
aition 656 

4.  Description  of,  as  ^'et  al.'':  Effect  in  PErrrioN  in  ESeeob. 
The  words  "et  al."  following  the  names  of  parties  to  a  peti- 
tion in  error  are  not  a  sufllcienfdesignation  of  any  persons 
not  expressly  named  in  the  petition,  even  though  such  per- 
sons were  parties  before  the  inferior  tribunal.  Brabham 
V.  County  of  Custer 801 

6.  Necessary  and  Proper.  A  party  will  not  be  barred  of  his 
rights  by  the  decree  in  an  action  to  which  he  was  neither  a 
necessary  nor  a  proper  party  defendant,  and  who^  rights  in 
such  action  were  not  litigated  or  in  fact  determined.  Western 
Land  Co.  v.  Buc:zley 776 

6.  Beal  Party  in  Interest  Under  Statute:  Formal  Defect  in 
Pleading:  General  Denial.  Under  section  29  of  the  Code 
of  Civil  Procedure,  every  action  is  required  to  be  prosecuted 
in  the  name  of  the  real  p-^rty  in  interest,  with  certain  exoep- 
tions.  But  where,  in  an  action  by  a  minor  prosecuted  on  his 
behalf  by  his  next  friend,  there  is  a  wrong  collocation  of 
the  names,  and  it  is  apparent  and  obvious  from  the  petition 
who  the  real  party  in  interest  is,  the  defect  will  be  held  to  be 
formal  merely,  and  can  not  be  raised  by  a  general  denial. 
Kyner  v.  Lauhner 370 

PABTITION.    See  Mortgages,  5. 

1.  Evidence:  Proper  Allowances  for  Taxes.  EiVidcn<*e  exam- 
ined, and  held  that  all  proper  allowances  for  taxes  were 
made.    JolUffe  v.  Maxwell ^ 244 

i  2.  Improvements:  Value  Set  Off  Against  Rents:    Prejudtcb. 

Where  the  trial  court  in  an  action  for  partition  makes  dq 
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allowance  for  improvements  voluntarily  placed  on  the  prop- 
erty by  a  joint  owner  or  co-tenant,  and  It  is  apparent  that 
the  value  of  such  Improvements,  and  the  rents  and  profits 
were  set  off  against  each  other,  it  further  appearing  that  the 
appellants  were  not  Injured  thereby,  such  action  presents  no 
ground  for  a  reversal  of  the  Judgment.    Idem, 

m 

PABTNEBSHIP.  See  Attorney  and  Client,  3.  Jthjoment,  5. 
1.  Dissolution:  Compensation:  Continuance  of  Business. 
Where  a  subsisting  partnership  upon  equal  terms  dissolves, 
and  it  appears  that  time,  skill  and  labor  have  been  expended 
by  a  partner  in  the  continuance  of  the  partnership  business, 
which  inures  to  the  general  benefit,  such  partner  should  re- 
.  ceive  a  reasonable  compensation  *for  the  profits  resulting  to 
all  from  his  extra  labor  and  skill,  based  upon  the  nature  of 
the  business,  the  difficulties  attending  the  undertaking,  and 
the  value  of  the  results  attained.    Lamb  v.  Wilson 496 

2. :   :    Subsequent  Business:    Attobneys.  A  law 

firm  of  three  members,  each  sharing  equally  in  the  proftts, 
dissolved,  assigning  undisposed  of  cases  to  the  several  mem- 
bers, except  one  case,  pending  in  the  supreme  court,  which 
was  not  assigned.  Judgment  therein  was  reversed,  and  a 
retrial  was  conducted  by  two  of  the  members  of  the  old  firm, 
who  prosecuted  the  case  to  a  successful  termination  and  col- 
lected the  fee.  Held,  The  value  of  the  services  rendered  by 
the  old  firm  in  the  former  trial  and  by  the  two  members  in 
the  second  trial  respectively  being  ascertained,  and  the  fee 
collected  insufficient  to  pay  both  sums,  the  fee  should  be  dis- 
tributed pro  rata  between  the  dissolved  firm  and  the  two 
members.    Idem. 

3.  : — :    :    Winding  Up  Affaibs.    It  is  a  general  rule 

that  neither  partner  of  a  dissolved  firm  is  entitled  to  com- 
pensation for  services  rendered  in  winding  up  partnership 
affairs,  unless  it  is  expressly  agreed  otherwise  or  can  be 
fairly  implied  from  the  circumstances.    Idem, 

4. :    :    :    Contracts.    In  the  absence  of  a 

contract  between  partners  touching  the  nature  or  amount  of 
services  to  be  rendered  by  each  in  the  prosecution  of  the 
common  enterprise,  one  partner  is  not  entitled  to  compen- 
sation for  extra  attention,  labor  or  services  devoted  to  the 
partnership  business,  but  by  agreement  with  his  associates 
he  may  become  so  entitled.    Idem 506 

6. :  Law  Firm:  Subsequent  Trial  of  Cases:  By  Mem- 
bers. Where  a  law  firm  dissolves,  assigning  undisposed  of 
cases  to  the  several  members,  and  the  agreement  of  dis- 
solution is  supported  by  sufficient  consideration,  each  mem- 
ber who  in  good  faith  undertakes  to  carry  out  his  part  of  the 
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agreement  is  entitled  to  prosecu^'^  Vo  "completion  the  cases 
assigned  to  him,  and  services  rendered  by  other  members 
to  him  in  such  cases  will  be  held  to  be  gratuitous.    Idem,.,  496 

6.  :   :   :   New  Contract.    Where  a  law  firm 

dissolves,  and  one  of  the  members  is  subsequently  employed 
under  a  new  contract  by  a  client  of  the  old  firm  in  a  case 
commenced  before  dissolution,  and  which  has  been  assigned 
to  such  member,  a  settlement  made  between  the  members  of 
fees  due  to  the  firm  in  such  case,  made  with  knowledge  of 
such  subsequent  employment,  will  be  held  to  have  been  made 
in  view  of  such  employment,  and  will  not  be  opened.   Idenu 

7.  :  Mutual  Contracts:  Consideration.  Mutual  prom- 
ises afford  a  consideration  for  each  other  sufficient  to  con- 
stitute a  binding  contract  between  the  parties  making  them, 

to  do  the  things  promised.    Idem 505 

8.  Pleading:  Firm  Namb:  Statutes.  Allegation  that  a  cer- 
tain named  firm  is  a  partnership  organized  and  doing  busi- 
ness in  the  state  of  Nebraska  is  sufficient  to  authorize  the 
carrying  on  of  the  action  under  the  firm  name  under  sec- 
tion 24  of  the  Code.  Chamberlain  Banking  House  v.  Noyes, 
Norman  d  Co 550 

9. :  Nebraska  Partnership.  An  allegation  that  a  cer- 
tain firm,  named  as  plaintiff,  consists  of  certain  named  par- 
ties who  are  pleading,  shows  an  action  carried  on  by  the 
partners,  and  it  is  not  necessary  that  it  be  either  alleged  or 
proved  that  the  partnership  i^  a  Nebraska  one.    Idem. 

PAUPEBS. 

Support  of,  by  County.    County  of  Polk  v.  County  of  Nance. . .    99 

PAYMENT.  See  Accord  and  Satisfaction,  2,  3.  Beneficial  Asso- 
ciation, 1.  3.  Bills  and  Notes,  2,  3,  9,  10.  Judicial  Sales. 
4.  Mortgages,  2,  45.  Municipal  Corporations.  12.  Plead- 
ing, 3.  Taxation,  5.  Trusts,  3,  4.  Vendor  and  Pltr- 
chaser,   3,   4. 

1.  Costs:  Tender:  Acceptance.  Where,  on  motion  to  make  a 
decree  absolute,  which  was  contingent  on  the  payment  by  the 
plaintiff  of  a  certain  sum  and  the  costs  in  a  certain  action, 
it  appeared  that  the  plaintiff  had  complied  with  the  decree 
on  his  part,  save  that  through  oversight  he  had  omitted  to 
pay  a  small  item  of  costs  which  he  thereupon  tendered,  the 
tender  should  have  been  accepted  and  the  rule  granted. 
Commercial  State  Bank  of  Crawford  v.  Ketcham 839 

2.  Extension  of  Time:  Consideration:  Promise  to  Do  What 
Promisor  Is  Bound  to  Do.  Neither  the  promise  to  do  nor 
the  actual  doing  of  that  which  the  promisor  Is  by  law  or  sub- 


INDEX.  95d 

PAYMENT — Concluded. 

sistlng  contract  boui*  do  is  a  sufficient  consideration  to 
support  a  promise  in  his  favor.  Esterly  Harvesting  Machine 
Co,  V.  PHngle,  41  Neb.,  265.    Allen  v.  Plasmyere 187 

3.  Question  Does  Not  Arise.  On  the  facts  stated,  held  that 
the  question  of  the  voluntary  payment  by  one  party  of  the 
debt  of  another  does  not  arise.  Columbus  State  Bank  v. 
Carrig 592 

PENALTIES.    See  Chattel  Mobtgages,  2. 

PLEADING.  See  Appeal  and  Ebbob,  5,  38,  48.  Beneficial  Asso- 
oiATiONS,  4.  Contempt,  8.  Contbacts,  8,  12.  Convebsion, 
1,  2.  Corporations,  2,  3.  Cbeditobs'  Suit,  8.  Fobciblb 
Entrt  and  Detainee,  3.  Injunction,  3.  Insurance,  2. 
Judgment,  3.  Monet  Received,  1.  Mobtoaoes,  26,  55-58. 
Municipal  Corporations,  6.  Nuisance,  3.  Parties,  2,  6. 
Partnership,  8,  9.    Quieting  Title,  1-3.    Sales,  1. 

1.  AdmlssionB  in  Answer.  Answer  examined,  and  held  not  to 
be  an  admission  of  the  allegations  of  the  petition.    Triska 

V.  Miller  463 

2.  Amendments:  Discretion.  It  is  not  an  abuse  of  discretion 
for  a  court  to  allow  a  formal  amendment  to  a  pleading 
during  the  progress  of  a  trial,  in  the  absence  of  a  showing 
that  such  amendment  was  prejudicial  to  a  party  objecting 
thereto.    Donovan  v.  Hibbler 652 

3.  Contract  of  Sale:  Recovery  of  Payments:  Petition  Insuf- 
ficient.    Petition  examined,  and  held  not  to  state  a  cause 

of  action.    Lovory  v,  Robinson 145 

4.  Defenses  Inconsistent:  Election:  Wills:  Distribution. 
Defenses  to  a  petition  for  distribution  under  a  will  which 
allege  that  the  cross-petitioner  was  omitted  by  mistake 
from  the  will  and  also  that  she  is  provided  for  in  the  third 
clause  of  the  will,  are  inconsistent,  and  a  rule  of  the  county 
court  requiring  an  election  on  which  of  these  defenses  the 
cross-petitioner  will  proceed  is  fully  warranted.    Bollinger 

V.  Knox 811 

5.  Denial  on  "Information  and  Belief.''  To  authorize  the  denial 
of  an  allegation  in  a  petition,  a  want  of  belief  is  sufficient, 
and  it  is  not  improper  to  accompany  the  denial  with  a  state- 
ment that  the  party  making  it  has  no  knowledge  or  in- 
formation on  which  to  form  a  belief.  Mcintosh  v.  City  of 
OmaJia 408 

6.  Evidence:  Sales.  A  petition  In  an  action  to  recover  the 
value  of  corn  which  sets  forth  the  correspondence  between 
the  parties  may  be  open  to  the  charge  of  pleading  evidence, 
but  if  the  correspondence  discloses  that  the  price  and  terms 
of  payment  were  communicated  to  the  prospective  seller 
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though  no  particular  com  wad  mentioned,  the  petition  is 
not,  on  account  of  such  omission,  objectionable  as  failing  to 
state  a  cause  of  action  if  it  also  alleges  the  delivery  of  the 
com.    Jaques  v.  Datoes 7&i 

7.  Facts  Not  Evidence:  Pringipai.  and  Aoeitt.  A  pleading 
should  state  the  ultimate  fact  alleged  to  exist,  and  not  the 
evidence  by  which  that  fact  may  be  proved.  It  is  proper, 
therefore  to  allege  in  a  petition  that  a  contract  was  entered 
into  by  the' defendant,  although  the  proof  may  be  that  he 
made  the  contract  through  the  medium  or  instrumentality  of 
an  agent    Blotchy  v.  Miller S44 

8.  General  Denial:  Form.  An  answer  that  the  defendant 
"states  and  alleges  that  he  denies  each  and  every  allegation" 
of  the  petition  is  a  sufficient  general  denial,  though  not  in 
commendable  form.    ReUs  v.  Argubright 76C 

9.  Objection  of  Ko  Cause  of  Action:  Available  When.  Where 
no  cause  of  action  appears  in  the  petition,  the  objection  on 
that  ground  is  good  at  any  stage  of  the  action.  Tracy  v, 
Orezaud 890 

10.  Objection  to  Petition  After  Trial  Begun.  Petition  exam- 
ined, and  held  sufficient  to  withstand  an  objection  raised 
after  trial  begun.    Zug  v,  Forgan 149 

11.  Beply,  Kew  Cause  of  Action  in:  Joinder  of  Issue.  While 
it  is  not  the  province  of  a  reply  to  introduce  a  new  cause 
of  action,  yet  if  all  parties  and  the  trial  court  treat  the  issue 
presented  by  the  reply  as  if  it  were  regularly  and  formally 
Joined,  the  case  will  be  so  considered  In  the  appellate  court 
Elder  v.  Webber 534 

12.  Treated  at  Trial  as  Though  Filed:  Appeal.  Where  plead- 
ings are  not  marked  filed  by  the  clerk,  but  are  treated  by  the 
trial  court  as  though  they  were  actually  filed,  they  will  be 
so  treated  on  appeal  to  this  court.    Jolliffe  v.  MaxvoeU 244 

PBEPEBEITCES.    See  Fraudulent  Conveyances,  5. 

PBZiJXrDICE.  See  Appeal  avd  Error,  49,  50,  59,  60.  Bastardy,  3. 
Mortgages,  18.  Partition,  2.  Schools  and  School  Dis- 
tricts, 1.    Trial,  16. 

P&ESXJMPTIOKB.  See  Appeal  and  Error,  8,  19.  Bastardy,  4. 
Beneficial  Associations,  4.  Contracts,  7.  EvroENCK,  11. 
Exceptions,  Bill  of,  3.  Landlord  and  Tenant,  6.  Mort- 
eAGBS,  13,  19,  66.  Municipal  Corporations,  12.  Ve-xdob 
AND  Purchaser,  1.  ^ 

PBINCIPAL  AND  AGENT.    See  Explosives,  2.    Pleading,  7. 

1.  Agency  to  Pay  Debt  of  Principal:    Conflicting  Bvtdsnci. 
An  agency  to  pay  the  debts  of  a  principal  with  the  resources 

It 

I 


INDEX.  yei 

PBINOrPAL  Am)  AGENT— Continued. 

of  the  agent  is  not  one  greatly  to  be  desired  by  the  agent, 
nor  one  which  should  be  imposed  on  *an  unwilling  victim 
of  such  an  alleged  undertaking  on  doubtful  and  conflicting 
testimony.    Angle  v.  Manchester  252 

2.  Agent  Bepresenting  Both  Vendor  and  Purchaser:  Bona 
Fides.  When  a  party  acts  as  agent  for  both  the  seller  and 
the  buyer,  and  that  is  known  to  them,  the  law  exacts  the 
most  perfect  good  faith,  honesty  and  fairness  on  his  part, 
and  will  not  adjudge  the  specific  iierformance  of  a  contract 
thus  made  unless  it  has  been  entered  into  with  perfect  fair- 
ness and  without  misapprehension  or  misrepresentation. 
Morgan  v.  Hardy,  16  Neb.,  at  page  437,  followed.    Andrew 

V.  Whitwer   • 55 

3.  Bad  Faith  of  Agent:  Evidence  of  Mere  Negligence  Imma- 
terial. The  *  cause  of  action  being  for  bad  faith  on  an 
agent's  part  in  taking  an  assignment  of  a  lien  with  notice 
that  the  agent's  principal  claimed  an  interest  in  it,  evidence 
tending  only  to  show  negligence  in  collecting  is  immaterial. 
Crane  Company  v.  Columbus  State  Bank 339 

4.  Evidence  Sufficient.  Evidence  examined,  and  held  sufficient 
to  sustain  the  judgment  of  the  district  court.  Andrew  v. 
Whitwer  55 

5. .    EJvidence  examined,  and  held  sufficient  to  establish 

that  the  Globe  Investment  Company  in  the  collection  of  the 
principal  sum  due  upon  the  loan  was  the  agent  of  the  plain- 
tiff.   Oathercole  v.  Peck 226 

6. .    Evidence  held  to  sustain  verdict.    Crane  Company 

17.  Columbus  State  Bank 339 

7.  Instructions:  Agency  Admitted  fob  Certain  Purpose  Suf- 
ficient FOR  All.  The  giving  of  an  instruction  as  to  the 
creation  of  an  agency  to  collect,  held,  not  prejudicial  error 
where  the  jury  were  instructed  that  an  admitted  agency  to 
present  a  draft  for  acceptance  was  sufficient  agency  for  all 
purposes  of  the  action.    Idem, 

8.  :   Definition  of  Aoeint.    An  instruction  that  an  agent 

is  one  "authorized,"  "empowered"  and  "directed"  by  an- 
other to  transact  business  which  the  agent  "undertakes" 
and  "agrees"  to  do,  held  not  to  require  express  words  of  au- 
thorizatiOki  or  agreement  in  order  to  constitute  an  agency. 
Idem, 

9.  Settlement:  Receipt  in  Full.  One  who,  on  a  settlement 
with  his  principal  of  transactions  by  him  as  agent,  writes  a 
receipt  in  full  of  all  demands  and  attaches  it  to  a  draft  for 
the  amount  the  other  party  has  offered  to  pay  for  such  a 
receipt,  can  not,  after  taking  the  money,  in  the  absence  of 
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fraud  or  mistake,  renew  a  claim  previously  in  dispute  be- 
tween the  parties.    Connor  v.  Etheridge 655 

10.  ■    :    :    MiSTAKK.    The  fact  that  the  party  taking 

the  nK>ney  supposed  that  certain  checks,  for  whose  payment 
the  other  party  refused  to  indemnify  him  unless  they  were 
produced,  were  irrecoverably  lost,  and  also  supposed  his 
claim  for  their  payment  could  not  be  maintained  with- 
out them,  does  not  constitute  a  mistake  which  permits  the 
disregarding  of  the  settlement  and  a  recovery  of  the  amount 
of  the  checks  after  finding  them,  no  fraud  being  alleged,  and 
the  nature  and  amount  of  the  claim  being  well  known  to 
both  parties.    Idem. 

PBINCIPAX  AND  SUBETY.    See  Bills  and  Notes.  11. 

PBIOBITIES.    See  Mortgages,  67. 

PBTVILEGED  COMUTTNICATIONS.    See  Witnesses,  1,  2. 

PBOBABLE  CAUSE.    See  Malicious  Pbosecution,  1. 

PBOBATE.     See  Judicl/ll  Sales,  2. 

QUIETING '  TITLE. 

1.  Pleading  Legal  or  Equitable  Estate:  Insufficient.  A  pe- 
tition merely  alleging  a  patent  to  a  city  council  under  "the 
town-site  act"  of  congress,  that  two  individuals  have  always 
constituted  that  council,  a  conveyance  by  one  of  them  jointly 
with  a  third  party  of  the  land,  subsequent  mesne  convey- 
ances by  which  this  title  came  to  plaintiffs,  a  platting  of 
the  land,  occupation  of  it  by  numerous  persons  as  a  town 
site  for  about  six  years  and  then  the  vacation  of  the  plat 
by  the  county  commissioners,  does  not  disclose  a  legal  or  an 
equitable  estate  in  two  plaintiffs  suing  jointly  to  quiet  title, 
although  one  of  them  is  one  of  the  persons  alleged  to  con- 
stitute the  council.     Tracy  v.  Qrezaud 890 

2.  Pleading:  Petition  Sufficient.  Petition  examined,  and 
held  to  set  forth  sufficient  facts  to  show  a  cause  of  action  in 
favor  of  plaintiffs  and  against  defendant.  Curran  v.  Hage- 
man   779 

3.  :    Reply,  New  Cause  of  Action  in.    Where  a  petition 

alleges  facts  showing  that  the  legal  title  to  the  premises  is 
in  plaintiff,  and  that  defendant  is  asserting  title  to  the 
premises  adverse  to  plaintiff  under  a  deed  from  a  stranger, 
a  reply  which  alleges  that  plaintiff  joined  in  a  deed  from 
defefndant's  grantor,  but  by  express  agreement  the  premises 
were  to  be  held  in  trust  for  plaintiff,  introduces  a  new  cause 

of  action.    Elder  v.  Wehl>er 634 

4.  Trusty  Express:    Evidenge  Insxtffigibnt.    Evidence  exam- 
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ined,  and  held  not  to  support  the  finding  of  the  trial  court 
that  the  land  was  held  by  defendant  under  an  express  trust. 
Idem, 
5. ^-:  Validity:  Statutes.  Under  the  provisions  of  sec- 
tion 3,  chapter  32,  Compiled  Statutes,  an  express  trust  in 
real  estate  is  unenforceable  unless  reduced  to  writing.  Idem, 

I  6.  Trust,  Besulting:  Evidence  Insufficient.  Bvidence  exam- 
amined,  and  held  insufDcient  to  establish  a  resulting  trust 
Idem, 

BAILBOAD8. 

1.  Highways:  Cabs  on  Sidb-Tback:  pEORnc  of  Cabb.  If  a 
railroad  company,  in  the  ordinary  conduct  of  its  business, 
leaves  a  row  of  freight  cars  upon  a  side-track  at  right  angles 
to  a  public  crossing,  so  as  to  partially  obstruct  the  view 
of  persons  passing  over  it,  such  fact  of  itself  does  not  render 
the  company  liable  for  accidents  occurring  at  the  crossing, 
but  merely  imposes  a  duty  of  greater  care  both  upon  the 
company  and  upon  those  who  use  the  highway.  Chicago, 
B,  d  Q,  R,  Co.  V,  Roberts 425 

2. :  DnoREB  of  Cabe.  The  same  degree  of  care  is  re- 
quired of  a  railroad  company  operating  its  road  across  a 
public  highway  and  of  persons  using  the  highway;  each  is 
bound  to  use  such  care  in  order  to  avoid  accidents  as  is  com- 
mensurate with  the  danger  involved  under  the  circum- 
stances of  the  particular  crossing.    Idem. 

8. :  Leavinq  Cabs  on:  Negligence.  A  railroad  com- 
pany may  properly  leave  its  cars  standing  in  the  highway  at 
a  crossing  for  short  periods  when  necessary  in  the  reason- 
able conduct  of  its  business.  But  to  leave  such  cars  in  or 
upon  the  highway  longer  than  is  needful  for  such  purpose  is 
negligence.    Idem, 

4. :     :     :     Proximate   Cause:     Llabilitt. 

In  order  to  hold  a  railroad  company  liable  for  an  injury  re- 
ceived at  a  crossing  where  cars  were  suffered  to  stand  upon 
the  highway  longer  than  necessary  in  the  reasonable  con- 
duct of  the  company's  business,  it  must  appear  that  the 
tiegligence  in  so  leaving  them  was  the  proximate  cause  of 
the  injury.    Idem. 

5. :    Right  of  Wat.    While  the  rights  of  the  railroad 

company  and  of  persons  using  the  highway  at  the  crossing 
are  equal,  the  railroad  company  has  the  superior  right  of 
passage;  and,  if  otherwise  exercising  due  care,  it  commits 
no  wrong  in  running  its  cars  across  the  highway  in  front  of 
approaching  teams.    Idem. 

6.  Personal  Injuries:  Damages.  A  railroad  company  is  not 
liable  for  injuries  due  to  horses  taking  fright  at  the  ordi- 
nary operation  of  a  hand-car.    Idem. 
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EEGEIYSB.     See  Cbofs,  1.    Homestead,  3,  4. 

1.  For  Mortgaged  Property.  Fir^t  National  Bank  of  Green- 
wood V.  Reece,  64  Neb.,  292,  89  N.  W.  Rep.,  804,  followed. 
Joslin  V.  Williams  1$2 

2. :    Right  of  Widow  of  Mortgagob  Oveb  Mobtgageb: 

Statutes.  The  mortgagee  of  a  homestead  is  not  entitled  to 
a  receiver  as  against  the  widow  of  the  mortgagor  to  whom 
the  property  has  passed  under  section  17,  chapter  36,  Com- 
piled Statutes.     Idem 194 

BEGOBDS.    See  Highways,  1,  2. 

■ 

BBDEMPTION.    See  Mobtgages,  27,  51,  60,  61,  70. 

BBFEBENOB.    See  Appeal  and  Ebbob,  61. 

1.  Piling  Beport  Out  of  Time:  iBBBGULABrrr.  While  a  referee 
has  no  power  or  jurisdiction  to  proceed  with  a  hearing  or 
perform  any  acts  of  a  judicial  nature  after  expiration  of  the 
time  fixed  by  the  court  for  making  his  report,  filing  the  re- 
port out  of  time  is  a  mere  irregularity  and  does  not  preclude 
the  court  from  acting  thereon  in  its  determination  of  the 
cause.    Oreedon  v,  Patrick 459 

2.  Order  of  Continuance  Not  in  Becord:  Nunc  Pro  Tung 
Qbdeb.  a  finding  that  the  court  at  a  previous  term  had  de- 
termined that  it  was  necessary  and  advisable  to  continue  a 
pending  reference,  but  through  inadvertence  had  made  no 
notation  thereof  on  the  trial  docket^  so  that  no  order  was 
spread  upon  the  journal,  is  sufficient  to  sustain  an  order 
directing  entry  of  an  order  of  continuance  nunc  pro  tunc, 
without  any  finding  in  such  terms  that  the  court  made  the 
order  directed  to  be  entered.    Idefn\ 

BELEASB.    See  Chattel  Mobtgaoes,  2. 

BENTS.     See  Landlobd  and  Tenant,  5,  6.     Monet  Received,  L 
Pabtition,  2.  • 

BEPIiEVIN.    See  Appeal  and  Erbob,  52. 

1.  Chattel  Mortgages:  Identity  of  Pbofebty:  Dibectino  Veb- 
dict.  In  an  action  for  the  recovery  of  specific  personal 
property,  where  the  plaintiff  claims  under  a  chattel  mort- 
gage, if,  from  the  pleadings  and  the  evidence,  it  is  im- 
possible to  ascertain  whether  the  property  seized  under  the 
writ  is  the  identical  property  covered  by  the  mortgage,  the 
plaintiff  cannot  recover.    Perry  Live  Stock  Commission  Co. 

V.  Barto    654 

2.  Prom  Strang^:  Intebvention.  When  chattels  are  taken 
under  a  writ  of  replevin  from  the  possession  of  a  person  not 
a  party  defendant  to  the  action,  he  is  entitled,  on  motion,  to 
be  admitted  to  defend  his  possession  without  reference  to 
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the  statute  on  the  subject  of  intervention.    First  Nat,  Bank 
of  Chadron  v.  Hughes 823 

3.  Judgment  Broader  Than  Verdict:    VALiDrrr.    A  judgment, 
in  replevin,  which  is  broader  than  the  verdict,  is  erroneous. 
Foster  d  Smith  Lumber  Co.  v.  Leisure 237 

4.  Judgment  in  Alternative.  A  replevin  judgment  "that  said 
defendant  have  alid  recover  of  and  from  the  plaintiff  the 
property  heretofore  replevied,  or  the  sum  of  1794,  and  the 
further  sum  of  $39.99  as  damages,  together  with  costs,"  is 
not  open  to  objection  as  not  being  in  the  alternative.    8kow 

V.  Locke , 176 

5.  Title,  Becovery  on  Strength  of.  In  replevin  the  plaintiff 
must  recover,  if  at  all.  upon  the  strength  of  his  own  title 
and  not  because  of  the  weakness  of  that  of  his  adversary. 
First  Nat.  Bank  of  Chadron  v,  Hughes 823 

BESCISSIOK'.    See  Vendor  and  Pubchaseb^  3,  4. 

BBS  JUDICATA.    See  Judgment,  13,  14. 

BEVIVOB.    See  Judgment,  12.  15.    Limitation  of  Actions,  7. 

SALES.     See    Beckers.     Chattel    Mortgages,    6,    6.     Crops,    2. 
Pleading,  6.    Taxation,  '7. 

1.  Contracts:  Pleading:  Title.  On  the  sale  of  a  threshing 
machine  it  was  agreed  between  the  vendor  (plaintift  in 
error)  and  vendee,  that  the  vendor  should  collect  all  ac- 
counts due  the  vendee  arising  from  the  use  of  the  machine, 
applying  one-half  of  said  collections  to  the  amount  due  him 
on  the  sale  of  the  machine,  paying  the  other  half  to  the 
vendee.  From  the  statements  of  the  petition  it  appears  that 
the  machine  became  the  property  of  a  third  party  who  did 
threshing  for  the  defendant  in  error,  the  bill  for  which  he 
refused  to  pay  to  the  plaintiff  who  brought  suit  therefor,  his 
petition  alleging  the  facts  above  set  forth.  Held,  That  a 
demurrer  to  the  petition  was  properly  sustained.  Rydson  v. 
Larson 898 

2.  Evidence  Sufficient.  Evidence  examined,  and  found  suf- 
ficient to  sustain  the  verdict  of  the  jury  and  the  judgment 
thereon.    Hammond  d  Hammond  v.  King 790 

3.  Interpleader:  Statutes.  One  who  has  purchased  corn 
relying  upon  the  title  of  the  seller,  but  who  is  later  ad- 
vised of  the  claims  of  a  third  party,  may  protect  himself  in 
the  event  of  suit  on  behalf  of  either  claimant  by  filing  an 
afiidavit  in  the  nature  of  a  bill  of  interpleader  provided  for 

by  section  48  of  the  Code.    Jaques  v.  Dawes 752 
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« 

1.  Forming  New  District:  Rulings  of  Sufbbintbndent:  Pbeju- 
DicE.  The  rulings  of  the  superintendent,  fixing  the  time  of 
hearing  petitions  for  the  formation  of  such  district,  and  on 
applications  for  a  continuance,  examined,  and  held  not  preju- 
dicial error.    Biart  v.  Myers 196 

2.  :    Substantial  Compliance  with  Statute.    While  a 

superintendent  of  public  instruction  acts  judicially  in  form- 
ing a  new  school  district  from  territory  embraced  within  the 
boundaries  of  other  districts,  it  does  not  follow  that  his 
findings  and  orders  in  the  premises  must  be  entered  with  all 
the  formality  of  a  judgment  of  a  court  of  law;  if  the  record 
shows  a  substantial  compliance  with  the  statute,  it  is  suffi- 
cient   Idem. 

SET-OFF  AND  COTTNTEa-CLAIM.    See  Bnxs  and  Notes.  11. 

SETTLEMENT.    See  Judgment.  16.    Pbincipal  and  Agent.  9,  10. 

8HEBIFFS  AND  CONSTABLES.    See  Mobtgaoes.  12.  54. 

SIDEWALKS.    See  Munigifax  Cobpobations,  7. 

SiaNATITBSS.    See  Coubts,  2.    Wills,  4. 

SPECIFIC  PERFOBICANCE.    See  Contbacts.  8. 

STATUTES.  See  Appeal  and  Ebbob,  54.  Abbest,  3.  Attachment, 
1,  8.  Bankbuptcy,  4,  6.  Beneficial  Associations,  4. 
Chattel  Mortgages,  6.  Costs,  f.  Equity,  3.  Forcible 
Entby  and  Detainee,  1.  Fbauds,  Statute  of,  3.  Home- 
stead, 5.  Limitation  of  Actions,  1,  8.  Mobtoages,  3,  23, 
31,  33,  35,  36.  Municipal  Cobpobations,  3.  Pabties,  6.  Pabt- 
NEBSHiP,  8.  Quieting  Title,  5.  Receiver,  2.  Sales,  3. 
Witnesses,  2.  3. 

STAT.    See  Bankruptcy,  2,  6. 

STBEET  BAILBOADS.     See  Witnesses,  4,  5. 

1.  Individuals:  Negligence:  Degbeb  of  CabA.  Electric  street 
railway  companies  and  ordinary  travelers  upon  the  thorough- 
fares of  a  city,  are  obligated  to  observe  equal  degrees  of  care 
to  avoid  accidents.  Neither  have  a  right  of  way  superior  to 
that  of  the  others.    Omaha  Street  Railway  Oo.  v.  Cameron^ 

43  Neb.,  297,  followed.    Mathieson  v.  Omaha  Street  R.  Co..  747 

2.  Ordinance  Bespilating  Speed:  Evidence:  Pebsonal  Injubiss. 
An  ordinance  regulating-  the  speed  of  electric  street  cars  Is 
Immaterial  in  a  case  in  which  it  is  not  shown  at  what  rate 
of  speed  a  car,  alleged  to  have  caused  an  injury,  was.  in 
fact,  at  the  time  moving.    Idem 743 

3. :  :   .    When  in  an  action  against  a  street 

railway  company  for  damages  resulting  from  a  collision 
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with  a  priyate  vebicle,  the  rate  of  speed  of  a  railway  car  Is 
material  to  the  oontruversy,  and  there  is  evidence  from 
which  It  may  be  ascertained,  a  city  ordinance  regulating 
Budh  speed  is  competent  evidence  as  bearing  upon  the  ques- 
tion of  negligence.    Idem 747 

STBEST8.    See  Municipal  Ck>BPoaATioir8,  S-11. 

S'lIBBOOATIOK.    See  Oamii70,  6. 

SUBSGBIFTIOKS.    See  Contbacts,  9,  10.    Cobpobations,  4-6. 

SUICIDE.    See  Insuiuncb,  3. 

8UBVETS.    See  Boundabiks,  1-6. 

SirSPEUSIOK.    See  Beneficial  Absociatiohs,  3,  5-8. 

TAXATION.  See  Ck)VENANTs,  1.  Judgment,  4.  Judicial  Sales, 
1.  Mandamus,  3,  4.  Mobtqaoes,  67.  Municipal  Cobpoba- 
tions, 7.    Pabtition,  1.    Waters  and  Wateb  Coubses,  1. 

1.  Foreclosure.     Hillers  v.  Teiser 394 

2.  — : :    Evidence  Insufficient.     Evidence  examined,  and 

held,  insufficient  to  sustain  the  judgment  of  the  district 
court    Idem 396 

3. :  Limitation  op  Actions.  Under  the  repeated  de- 
cisions of  this  court,  a  party  may  bring  his  action  to  fore- 
close a  tax  lien  upon  property  at  any  time  within  five  years 
from  the  end  of  the  two  years  within  which  the  owner  of  the 
property  has  a  right  to  redeem  from  the  tax  sale.  Western 
Land  Co,  v.  Buckley .* 776 

4. :    Pabt  of  Tax  Illegal:    Interest:    Attobney's  Fees. 

In  an  action  for  the  foreclosure  of  a  tax  Hen,  the  court  re- 
jected a  portion  of  the  taxes  as  illegal,  but  allowed  the  plain- 
tiff interest  and  attorney's  fees  therefor.  Held^  Error.  Hnil 
V,  Moore 574 

6. :    Payment  of  Taxes  and  Costs  on  Dat  of  Sale.    A 

tax  sale  is  not  rendered  Invalid  by  failure  of  the  purchaser  • 
to  pay  the  taxes  and  costs  to  the  treasurer  on  the  day  of  the 
sale  when  the  delay  is  due  to  inability  of  the  treasurer,  with 
the  clerical  force  at  his  disposal,  to  comply  with  the  require- 
ments of  the  law  on  that  day,  and  the  money  is  paid  as  soon 
as  in  due  course  of  the  business  of  his  office  he  can  receive 
it  and  properly  receipt  for  it.    Ure  v,  Bunn 61 

6.  Personal  Property  Lien:  Extent:  Time  When  Lien  Be- 
comes Fixed.  Taxes,  assessed  on  personal  property,  are  a 
lien,  not  only  on  the  personal  property  assessed,  but  on  all 
such  property  subsequently  acquired,  from  the  time  the  tax- 
list  is  delivered  to  the  county  treasurer,  and  subsequent  pur- 
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chaser  of  such  property  takes  it  subject  to  such  lien.  Foster 
d  Smith  Lumber  Co.  v.  Leisure 237 

7.  Sale:  Validity,  When  Portion  of  Tax  Invalid:  Assign- 
ments. The  fact  that  a  portion  of  the  taxes  for  which  lands 
are  sold  is  illegal -does  not  invalidate  the  sale  where  a  por- 
tion of  such  taxes  is  valid,  as  such  sale  merely  operates  as  an 
assignment  of  the  lien  for  taxes.    Hall  v.  Moore 574 

8.  Special  Assessments:    Cancellation:    Notice.     Waddell  v. 

County  of  Gage 51B 

La  Selle  v.  County  of  Oage 515 

Snyder  v.  County  of  Gage 515 

9. :    Notice:    Equalization.    Power b  v.  County  of  Gage.  585 

TELEGBAFHS  AND  TELEPHONES. 

1.  Damages:  Physical  and  Mental  Sufferinq:  Amount  Not 
Excessive.  Where  by  reason  of  the  delay  in  delivering  such 
message  the  labor  of  a  woman  in  confinement  is  unduly  pro- 
longed, a  verdict  for  $950  as  damages  for  the  additional 
suffering  in  body  and  mind  on  account  of  the  physician's 
failure  to  attend  is  not  so  excessive  as  to  be  presumptively 
the  result  of  passion  and  prejudice..  Western  Union  Tele- 
graph Co.  V.  Church 22 

2.  :    Knowledge  of  Ubgency.     The  following  telegram 

was  delivered  to  a  telegraph  company  for  transmission  to  a 

physician:    "Come  at  once  to ."    It  appeared  that  the 

professional  character  of  the  addressee  was  well  known  to 
the  agents  of  the  company  at  both  the  sending  and  receiv- 
ing offices.  Held,  Sufficient  to  charge  the  company  with 
knowledge  that  the  telegrdm  was  urgent  and  required 
reasonable  promptness  in  its  delivery.    Idem, 

3. :     Failxjbe    to    Deliver    Message:     Physical    and 

Mental  Sufferino.  Where,  In  an  action  against  a  telegraph 
company  for  failure  to  deliver  a  message  summoning  a 
physician  to  attend  a  wdman  in  confinement,  in  consequence 
of  such  delay  the  physician  does  not  arrive  nintil  after  his 
services  are  no  longer  required,  substantial  damages  may 
be  recovered  for  any  increased  physical  and  mental  sufiter- 
ing  caused  to  the  mother  by  reason  of  the  physician's  ab- 
sence.   Idem. 

4. :  :   Measure  of  Damages.    In  an  action  against 

a  telegraph  company  for  negligent  failure  to  deliver  a  tele- 
gram, the  damages  i:ecoverable  are  such  as  flow  naturally 
and  directly  from  the  failure  of  the  company  to  deliver  the 
telegram;  or  such  a^  it  may  be  deemed  would  have  been  in 
.  the  contemplation  of  the  parties  had  they,  at  the  time  the 
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telegram  was  delivered  for  transmission,  directed  their  atr 
tention  to  the  probable  and  natural  consequences  of  a  breach 
on  the  partf  of  the  company.    Idem, 

TEKDEB.    See  Beneficial  Assoi^iations,  7.    Paymbnt,  1. 

TITLE.    See  Replevin,  5.    Saucs,  1.    Venuob  and  Pubcuaseb,  6. 

TBANSCBTPT.    See  Appeal  and  Ekror,  54. 

TBESPA8S.    See  Adverse  Possession,  4.    Injunction,  4-5.  •  Land- 
LOTD  AND  Tenant,  6. 

TRIAL.    See  Appeal  and  Ekrok,  1. 

1.  Abstract  Instruction  Not  Applicable  to  Case.  Not  error 
to  refuse  an  abstractly  correct  instruction  which  has  no 
direct  application  to  the  evidence  in  the  case.  Show  v, 
Locke 176 

2.  Burden  of  Proof:  Instrui^fions.  It  is  reversible  error  to 
give  an  Instruction  which  places  the  burden  of  proof  upon 
the  wrong  party.    Anderson  v.  Kannoto 686 

3.  Directing  Verdict.  It  is  not  reversible  error  for  the  trial 
court  to  direct  the  Jury  to  return  a  verdict  for  one  of  the 
parties  where,  upon  the  evidence^  no  other  verdict  than  the 
one  directed  can  be  sustained.  Zimmerman  v,  Kearney 
County  Bank 323 

4. :     Evidence   Insuiticient.     "When   the   plaintiff  has 

rested  his  case  without  sufficient  evidence  to  sustain  a  ver- 
dict in  his  favor,  the  court  should  instruct  the  Jury  to  re- 
turn a  verdict  for  the  defendant.  Palmer  v.  Fidelity  Mutual 
Fire  Ins.  Co 741 

5. :    Instructions.     "When  the  undisputed  facts  entitle 

the  successful  party  to  the  direction  of  a  verdict,  error  in 
the  giving  or  refusing  to  give  certain  instructions,  ia  error 
without  prejudice  as  to  the  other  party.  Columbus  State 
Bank  v.   Carrig 692 

6.  Evidence  Conflicting:  Instruction  as  to  Weight  of  Sub-  ' 
BOUNDING  Circumstances.  An  instruction  "The  Jury  are 
Instructed  that  where  the  testimony  of  witnesses  is  irrecon- 
cilably conflicting,  they  should  give  great  weight  to  the 
surrounding  circumstances  in  determining  which  witness  is 
entitled  to  credit,"  is  prejudicial  error  where  the  vital  ele- 
ments of  the  case  are  affirmed  by  one  party  and  denied  by 
the  other  in  the  testimony.    Bkow  v.  Locke 176 

7.  ErideiLce:  Dibecting  Vebdiot:  Inferences  Based  on  Tbs- 
TficoNT.  The  inferences  which  may  be  drawn  from  the  testi- 
mony in  determining  the  propriety  of  a  direction  to  find  a 
verdict  for  one  of  the  parties  must  have  some  reasonable 
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foundation  in  the  facts  shown;  mere  guess-work  and  con- 
jecture will  not  be  indulged  in.  Jones  v.  First  Nat.  Bank  of 
Lincoln 43 

8. :     Fbauo:    MiscoNnucr  of  Ck)UNSEL.     Reiss  v,  Ar^Ur 

bright 816 

9.  :  Intboductiois  ok:  Dikeciino  Vkkuicf.  When  the  an- 
swer is  a  general  denial  and  the  plaintiflF  has  produced  evi- 
dence ^tending  to  prove  the  allegations  of  his  petition,  it  is 
error  to  refuse  to  permit  the  defendant  to  introduce  contra- 
dictory evidence  and  to  instruct  the  Jury  to  return  a  verdict 
for  the  plaintift.    Nelson  v.  Metz  Bros.  Brewing  Co.,.^ 81 

10. :    Authenticity  of  Document:    Question  for  Jubt. 

Where  there  is  evidence  tending  to  show  the  authenticity 
of  a  document  sufficient,  if  believed,  to  establish  it,  the  Jury 
should  pass  upon  it  and  its  admission  is  no  error.  Skoto  v, 
Locke 176 

11.  Examination  of  Witnesses:  Oiltectiion  to  Entibe  Question. 
Good  as  to  Part.  An  objection  to  an  entire  question  put  to 
a  witness  calling  for  testimony,  part  of  which  is  admissible 
and  part  inadmissible,  is  properly  overruled,  and  error  can 
not  be  predicated  on  such  ruling.    Western  Union  Telegraph 

Co.  V.  Church 22 

12.  Impeaching  Verdict  by  Ai&davits  of  Jurors:  Finding: 
Appeal  and  Error.  Affidavits  of  Jurors  should  not  be  re- 
ceived to  impeach  their  own  verdict;  but  where  they  have 
been  so  received  and  have  been  opposed  by  counter  affidavits 
and  the  issue  of  fact  ^hus  made  has  been  tried  by  the  court. 
Its  finding  and  determination  thereon  will  not  be  disturbed 
unless  manifestly  wrong.    Canon  v.  Farmers*  Bank  of  Cook.  348 

13.  Instructions:  Assuming  Facts.  An  instruction  which  as- 
sumes the  existence  of  a  state  of  facts,  which  the  Jury  has 
no  right  to  find,  there  being  no  evidence  in  support  thereof, 

is  erroneous.    Raynor  v.  City  of  Wymore 51 

14. :    As  to  Weight  of  EJvidence.    The  giving  of  correct 

instructions,  will  not  cure  the  error  of  one  which  invades 
the  province  of  the  Jury  as  to  determining  the  weight  of 
evidence.    Skoto  v.  Locke 176 

15. :    Changing  Issue.     An  instruction  which  seeks  to 

state  the  issues  and  only  changes  them  by  adding  specific 
facts,  which  have  been,  shown  in  evidence  without  objection, 
and  does  not  alter  their  legal  effect,  is  not  ground  for  re- 
versal.   Bank  of  Callaway  v.  Henry 689 

16. :   Correct  Fut  Not  Applicable:   Prejudice.    The  gtv- 

lug  of  an  instruction  which  is  correct  as  an  abstract  proposi- 
tion of  law  although  not  applicable  to  the  Issues,  if  in  no 
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wise  prejudicial  to  the  party  complaining,  is  not  reversible 
error.  McClary  v,  -Stulh  44  Neb.,  175.  Canon  v.  Farmers' 
Bank  of  Cook 348 

17. :    Defenses.    An  instruction  to  the  jury  to  find  for 

defendant  if  they  conclude  that  either  of  two  defenses 
claimed  is  true,  is  not  reversible  error,  though  one  of  the  de- 
fenses fails  to  state  necessary  facts,  which,  however,  are  un- 
disputed in  the  testimony.    Bank  of  Callaway  v.  Henry 629 

18. :     Incomplete  Followed  by  Cobbect:     Verdict.     A 

judgment  will  not  be  reversed  because  .of  the  giving  of  an 
incomplete  instruction  where  it  is  followed  by  one  on  the 
same  point  which  is  in  all  respects  correct,  and  where  the 
verdict  on  that  point  is  the  only  one  warranted  by  the  evi- 
dence.   Canon  v.  Farmers'  Bank  of  Cook 348 

19.  — :    Issues.    An  instruction  presenting  a  new  issue  in 

the  case,  which  has  not  been  raised  by  the  pleadings  or  liti- 
gated on  the  trial,  is  properly  refused.  Hammond  d  Ham- 
mond V.  King 790 

20. :    Misstating  Amount  Sued  fob:    Othebs  Stating  it 

Gobbectlt:  Vebdict  Cobbect.  Where  the  correct  amount 
sued  for  is  repeatedly  stated  in  a  lengthy  set  of  instructions, 
one  that  the  jury  should  under  certain  circumstances  find 
for  the  plaintiff  in  "the  full  amount  sued  for,  to  wit:  $2,969.20 
with  interest,"  etc..  Is  not  prejudicial  error,  though  the  full 
amount  sued  for  was  only  $1,384.20  and  interest,  where  the 
verdict  is  expressly  for  the  latter  amount  and  certain  in- 
terest which  is  expressly  computed  and  stated  in  the  verdict. 
Doe  V,  United  States  of  America 405 

21. :   Not  Based  Upon  Evidence.    Instructions  to  the  jury 

must  be  based  upon  and  be  applicable  to  the  evidence;  and  it 
is  not  error  to  refuse  to  instruct  the  jury  that  they  may  find 
a  material  fact,  of  which  there  is  no  evidence  from  which  it 
may  be  legally  Inferred.    Parker  v,  Taylor 318 

22. :    Or  Coubt  Inaccurate:    Tender  of  Cobbect  One: 

Waiver.  Where  the  trial  court  undertakes  to  instruct  the 
jury  as  to  the  Issues  involved  in  a  cause  on  trial  before  them, 
he  should  state  the  issues  fully,  accurately  and  fairly;  but 
where  such  instruction  is  incomplete,  vague  or  uncertain, 
counsel  should  tender  an  instruction  free  from  the  defect 
urged  and  obtain  a  ruling  thereon,  in  order  to  lay  the  basis 
for  complaint  upon  review;  otherwise  the  error,  if  any,  will 
be  deemed  to  have  been  waived.  City  of  South  Omaha  v. 
Meyers 699 

23. :    On  Issue  Not  Raised  in  Petition:    Evidence  on 

Sams  Issue  Admitted  Without  Objection.     Although  evi- 
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(l«nce  thereon  may  have  been  admitted  without  objection,  if 
the  defendant  objects  and  excepts  to  an  instruction  sub- 
mitting an  issue  not  raised  by  the  petition,  and  no  attempt 
is  made  to  amend  to  conform  to  the  proofs,  the  giving  of 
such  instruction  is  error.    Ellstoorth  v.  Newhy 285 

24. :     Peremptory:     Specific    Inquiries:     Appeal    akd 

Error.  When  a  party  requests  a  peremptory  instruction  in 
his  fsivor  and  afterwards  requests  and  obtains  the  submis- 
sion of  specific  inquries  of  fact  to  the  jury  covering  all  essen- 
tial matters  in  issue  and  the  jury  returns  a  verdict  for  his 
adversary,  a  motion  for  a  new  trial  on  the  ground  of  in- 
sufficiency of  evidence  raises  the  same  questions  as  that 
raised  by  the  request  and  only  one  of  such  rulings  need  be 
determined  in  the  disposition  of  the  ca!^e  in  this  court.  Bt. 
Joseph  d  G,  7.  R,  Co,  v.  McCarty 626 

25. :  SuRMiTTiNG  Question  That  CJould  Only  Be  An- 
swered IN  One  Way.  It  is  error  to  submit  to  the  jury  a 
question  upon  which  there  could  be  but  one  finding  under 
the  evidence.    Ellsworth  v,  Newhy 285 

26.  Issue  of  Fact:  Withdrawal  From  Jury.  A  party  to  an 
action  is  entitled  to  have  his  theory  of  the  case,  when  sup- 
ported by  the  pleadings  and  evidence,  submitted  to  the  jury; 
and  it  is  error  for  the  trial  court  to  withdraw  from  the  jury 
the  consideration  of  a  material  issue  of  fact.  Morrill  v. 
McNeill    220 

27.  Misconduct  of  Counsel:  New  Trial,  Ground  for.  If  coun- 
sel, against  objection,  persevere  in  arguing  to  the  jury  upon 
pertinent  facts  not  before  the  jury  and  expressly  excluded 
by  the  court,  this,  on  exception  duly  taken,  may  be  ground 
for  a  new  trial,  or  for  ^  reversal.  Courier  Printing  d  Pub- 
lishinff  Co,  v.  Wilson 136 

28.  Objection  to  Exhibit  Where  Fart  Admissible.  An  objection 
to  an  exhibit  as  a  whole  is  properly  overruled  where  a  part 

of  it  is  admissible.    8kow  v,  Locke 176 

29.  Verdict  Sealed:  Computation:  Jury  Permitted  to  Complete 
Verdict.  Where  a  jury,  under  the  directions  of  the  court 
and  with  the  consent  of  the  T)arties,  has  returned  a  sealed 
verdict,  and  separated  with  instructions  to  return  into  court 
at  a  day  to  which  an  adjournment  was  taken,  and  upon  said 
adjourned  day,  it  appearing  by  their  verdict  when  read  in 
their  presence  that  they  had  failed  to  compute  and  insert  the 
amount  of  the  recovery  therein,  It  is  proper  practice  for  the 
court  to  instruct  them  to  retire,  make  such  computation  and 
complete  the  verdict  by  inserting  the  amount  of  recovery. 
Canon  v.  Farmers"  Bank  of  Cook 348 
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30.  Witnesses:  Exclusion:  Disobey  a  nck  of  Orurr:  Effect  on 
PABTT  Caixino.  The  fact  that  a  wituess  has  disobeyed  an 
order  for  the  separation  and  exclusion  of  witnesses  will  not 
operate  to  deprive  the  party  whose  witness  he  is  of  the 
benefit  of  his  testimony  if  such  party  is  himself  without 
fault    Murray  v.  AUerton 291 

31. :    — :    Knowledge  of  Party  of  Disouevance  of 

OrOer:  Effect.  But  where  the  order  has  been  disobeyed 
with  the  knowledge  or  consent  or  by  the  procurement  of  the 
party  seeHing  to  use  the  witness,  the  court  may  in  its  dis- 
cretion refuse  to  admit  the  testimony.    Idem, 

TBTTST  DEEDS.    See  Trusts,  3-5. 

TBUSTS.    See  CREoiTOKt '  Suit,  13.    MoRTGAaES,  68.    Quieting  Title, 
4-6.    VfiNDOR  AND  Purchaser,  5.    Wills,  1. 

1.  Note  and  Mortgage  of  Trustee  Given  to  Settle  Judgment: 
Consideration:  Authority  of  Trustee.  A  creditor  of  the 
settlor  of  a  trust  prior  to  its  creation  afterwards  obtained 
three  judgments  against  him.  Creditor's  suit  was  brought 
on  one  and  proceeded  to  decree.  The  trustee  paid  the 
amount  of  the  decree,  but  when  such  decree  was  satisfied,  the 
two  judgments  not  set  up  in  the  suit  were  entered  of  record 
as  merged  therein  and  satisfied.  Afterwards,  to  prevent 
further  proceedings,  cost  and  expense,  the  trustee  gave  a 
note  and  mortgage  in  settlement  of  the  judgment  remaining 
unsatisfied  of  record,  which  did  not  exceed  the  amount  still 
actually  due  the  creditor.  Held,  That  there  was  sufficient 
consideration  therefor  and  that  such  course  on  the  part  of 
the  trustee  was  proper  and  within  his  authority.  Stitzer  v, 
Whittaker    414 

2.  Power  of  Truistee  to  Settle  Claim  Before  It  Becomes  a  Lien. 
In  order  to  obviate  costs  and  expense,  the  trustee  may  dis- 
pense with  all  matters  of  form  or  procedure  and  settle  a 
claim  which  is  about  to  be  made  a  lien  upon  the  trust  estate 
before  it  is  judicially  established  as  such.    Idem. 

3.  Trust  Deed:  Conditions  as  to  Reconveyance:  Payment  of 
Unsecured  Debts.  Where  a  trust  deed  is  made  to  secure  the 
payment  of  certificates  of  an  insolvent  bank  and  contains  a 
condition  that  upon  the  payment  of  the  sum  of  ten  thousand 
dollars  to  the  trustee  the  property  shall  be  reconveyed  to  the 
grantor,  the  payment  of  such  sum  to  the  trustee  entitled  the 
grantor  to  a  reconveyance,  but  the  purchase  by  the  grantor 
of  debts  owing  by  the  bank  and  especially  of  debts  of  a  class 
not  secured  by  the  trust  deed,  does  not  release  the  trust 
estate  from  liability.  Michigan  Trust  Co,  v.  City  of  lied 
Cloud  722 
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4. :    EIXTENSioN  OF  Payment:    Power  of  Grantobs  Over 

Ck)NDinoNS  OF  Sale.  Where  the  creditors  of  a  bank  agree 
to  an  extension  of  time  of  the  payment  of  their  claims  on 
the  condition,  among  others,  that  certain  of  the  stockholders 
of  the  bank  shall  secure  the  payment  of  such  claims  by  the 
execution  of  a  trust  deed  to  real  estate,  the  grantors  in  such 
deeds  can  not,  by  an  agreement  among  themselves  and  with- 
out the  consent  of  the  creditors,  determine  the  order  in 
which  the  trust  property  shall  be  sold,  or  compel. the  credi- 
tors to  exhaust  the  property  of  one  before  that  of  another 
is  resorted  to.    Idem. 

6.  :     Forecloscke:     Pari'IEs.      One    of   several    parties 

whose  debt  is  secured  by  a  trust  deed  may  maintain  an 
action  to  foreclose  the  same  on  behalf  of  himself  and  the 
other  parties  interested  in  the  security,  and  the  court  will 
distribute  the  fund  arising  from  a  sale  of  the  property  among 
those  entitled  thereto.    Idem. 

6.  Trustee  May  Do  What  Court  Would  Order  Bone.  A  trustee 
may  do,  wit  ho- 1  a  decree  or  order  of  court,  that  which  the 
court  would  order  or  decree  him  to  do  on  a  showing  made. 
Stitzer  v.    Whittaker 414 

UNDUE  INFLUENCE,     See  Wiixs,  3. 

VACATION.    See  Appeal  and  Error,  34. 

VALUE.     See  Appeal  and  Error,  18.     Mokixsaqes,  17,  28.     Parti- 
tion, 2.    Vendor  and  Purchaser,  1. 

VENDOB  AND  PUBCHASEB.    See  Principal  and  Agent,  2,  3. 

1.  Caveat  Emptor:  Refusal  to  Give  Instruction  of  Fraud: 
Presumption  of  Negligence.  W-here  negotiations  for  the 
sale  of  certain  lots  were  pending  six  months,  and  during 
that  time  the  purchaser  examined  them  and  the  situation 
and  conditions  surrounding  them,  and  sometime  thereafter 
completed  the  purchase,  the  court  properly  refused  to  in- 
struct the  Jury  that  the  fact  that  the  price  paid  was  largely 
in  excess  of  the  actual  value  of  the  lots,  raised  a  presump- 
tion of  fraud  in  the  transaction.  At  most,  these  facts  would 
only  raise  a  presumption  of  negligence  or  error  in  judgment 
on  the  part  of  the  purchaser.  Canon  v.  Farmers*  Bank  of 
Cook   , 348 

2.  Notice  of  Lien,  Actual:  Effect.  One  who  purchases  land 
with  knowledge  or  notice  that  another  holds  a  lien  against 
the  same  to  secure  the  payment  of  a  debt,  takes  the  land 
subject  to  such  lien  although  the  same  has  not  been  re- 
corded.   Michigan  Trust  Co.  v.  City  of  Red  Cloud 722 

3.  Bescinding:  By  Agreement:  Return  of  Payments.  Where 
rescission  occurs  by  virtue  of  a  written  contract  or  agree- 
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fi-  ment  between  the  partiee,  setting  out  the  terms  and  co^di- 

P  tions  upon  which  the"* contract  of  sale  and  purchase  shall  be 

i:  rescinded,  and  no  claim  with  respect  to  what  has  been  paid 

by  the  vendee  is  reserved  therein,  the  vendee  can  not  re- 
cover.   Lowry  v.  Robinson 145 

4. :  By  Vendor:  Retubn  of  Payments:  Interest.  Where 

a  contract  of  sale  and  purchase  of  land  is  rescinded  by  the 
vendor,  the  vendee  is  ordinarily  entitled  to  repayment  of 
the  pmrt  purchase  money  paid  by  him  with  interest.    Idem. 

6.  Trosty  Besulting:  Tttle  Taken  in  Name  of  Stranger:  Hus- 
band AND  Wife.  Where  one  who  pays  the  purchase  price 
of  land  takes  the  title  thereto  in  the  name  of  a  stranger, 
the  law  will  by  implication  raise  a  resulting  trust  in  favor 
of  him  who  has  paid  for  the  land;  but  where  the  one  in 
whose  name  title  is  taken  stands  in  the  relation  of  wife  to 
the  purchaser,  the  presumption  will  be  that  the  conveyance 
was  intended  as  a  gift  to  the  wife.    Solomon  v,  Bolomon. . .  540 

VENUE,  CHANGE  OF. 

Granted  Ex  Parte  Before  Betum  Day:  Validity.  An  order 
of  a  justice  of  the  peace,  granting  a  change  of  venue,  made 
on  an  ex  parte  hearing  and  before  the  return  day  of  the 
summons,  is  void.    Martin  v.  Merahon 174 

VERDICT.     See  Appeal  and  Error,  19,  23,  58,  59.    BvmENCE,  7. 
Trial,  12,  18,  20,  29. 

WAIVEB.     See  Appeal  and  Error,  6.    Beneficial  Associations, 
8.    Frauds,  Statute  of,  3.    Trial,  22. 

WATEBS  AND  WATEB  COXJBSES. 

1.  Irrigation:  Bonds  for:  Taxation.  Cummings  v.  Hyatt,  54 
Neb.,  35,  followed.    Chicago,  B.  d  Q.  R,  Co.  v.  Dundy  County  391 

2.  Pollution  of  Stream:  Nuisance:  Injunction.  Where  one 
discharges  refuse  or  sewerage  into  a  running  stream,  in  such 
quantities  and  in  such  a  manner  that  the  waters  therein 
become  foul,  polluted  and  contaminated,  emitting  noxious 
gases  and  odors,  and  thereby  endangering  the  health  and 
enjoyment  of  those  living  along  the  banks  of  such  stream, 
interfering  with  the  proper  and  customary  use  of  their 
property,  equity  has  power  to  restrain  the  acts  from  which 
such  consequences  flow.    Todd  v.  City  of  York 763 

3.  Surface  Waters:  Damages:  EvmENCE.  Objections  to  the 
admission  of  certain  evidence  examined  and  held  not  to  be 
well  taken.    8t,  Joseph  d  G.  I.  R.  Co,  v.  McCarty 626 

4. :   :   Evidence  Sufficient.    Evidence  held  to  be 

sufficient  to  support  the  verdict  of  the  jury.    Idem, 

WABBANT8.    See  Municipal  Corporations,  12. 
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WIIXS.    See  Plbadino,  4. 

1.  Bequest:  Conyetance  in  Trust:  Action  bt  Heibs.  In  the 
Matter  of  the  Estate  of  William  C^issetl,  Deceased:  Thomas 

V.  Holman  413 

2.  Ck>nstraction:  Bequests.  A  will  contained  a  specific  be- 
quest  to  one  living  child  and  a  clause  bequeathing  ''all  the 
residue  of  my  estate,  real  and  personal,  to  my  other  chil- 
dren/' naming  them,  "share  and  share  alike,"  and  also  a 
condition  that  "If  any  one  of  my  children  shall  die  in  my 
lifetime,  leaving  issue  or  descendants,  I  direct  that  his  or 
her  share  shall  not  lapse,  but  shall  be  paid  to  such  descend- 
ants in  equal  proportions."  Held,  That  the  heir  at  law  of  a 
child  who  was  deceased  before  the  execution  of  the  will  is 
not  entitled  to  participate  in  the  distribution  of  the  residue 

of  the  estate  under  this  provision.    Bollinger  v.  Knox 811 

3.  Instructions:  Mental  Incapacitt:  Undxte  Influkncb: 
EviTENCE  Insufficient.  Evidence  examined,  and  held  to 
^a  rant  the  instruction  given  by  the  trial  court  that  there 
was  no  evidence  of  mental  incapacity  on  the  part  of  the 
testator,  or  of  undue  influence  on  that  of  the  beneficiaries 
under  the  will.    Elliott  v.  Elliott 8» 

4.  Signature:  £2vidence  Sufficient.  Evidence  in  this  case 
examined,  and  held  to  sufficiently  show  that  the  will  in  ques- 
tion was  signed  by  the  draftsman,  in  the  testator's  presence, 
at  his  previously  made  request.    Idem. 

WITNESSES.     See  Appeal  and  Ebrob^  60,  61.    Easement.     Evi- 
dence,  15.     Tbial,  30,  31. 

1.  Competency:  Pbivileqed  Ck>MMUNicATioN8.  Communica- 
tions not  confidential  in  their  character,  and  whose  proof 
is  necessary  to  effectuate  the  instrument,  in  preparing  which 
the  attorney  was  engaged,  are  not  objectionable  on  this 
ground.    Elliott  v.  Elliott 832 

2. :   :   Attorney  and  Client:    Statutes.    Section 

333  of  the  Code  prevents  the  giving  in  evidence  by  a  law- 
yer, only  of  confidential  communications  properly  entrusted 
to  him  in  his  professional  capacity.    Idem, 

3.  :    Statutory  Construction.    The  word  "transaction," 

as  used  in  section  329  of  the  Code  of  Civil  Procedure,  em- 
braces every  variety  of  affairs  the  subject  of  negotiations, 
actions  or  contracts  between  parties.  Smith  v.  Perry,  52 
Neb.  738.    Harte  v.  Reichenberg 820 

4.  Expert:  Evidence:  Rapidity  of  Motion :  Stbeei  Railways. 
A  witness  need  not  be  an  expert  in  order  to  be  permitted 
to  give  his  opinion  of  the  rapidity  of  motion  of  familiar 
objects  like  railway  trains  and  street  cars,  but  he  must 
be  shown  to  have  had,  and  to  have  availed  himself  of,  an 
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opportunity  for  observation  In  the  case  in  hand.    Mathieson 
V.  Omaha  Street  R,  Co 743 

5.  :  :  :  .  A  non-expert  who  can  tes- 
tify to  the  rate  of  speed  of  a  street  railway  car,  only  as  the 

<^                  result  of  a  mathematical  calculation  made  after  the  event, 
tiaj.  is  not  a  competent  witness  on  the  subject.    Idem 747 

6.  Impeachment:  Foundation  fob:  Declarations  Against  In- 
TKREST  BY  PARTY :  EviBENCE.  Where  it  is  desired  to  im- 
peach a  witness  by  showing  statements  made  by  him  con- 
tradictory to  his  evidence  given  upon  the  trial,  his  attention 
must  be  called  to  the  particulars  of  the  conversation  upon 
which  it  is  proposed  to  contradict  him,  as  well  also  as  to 
the  time  when,  the  place  where,  and  the  person  to  whom  he 
is  supposed  to  have  made  the  contradictory  statements.  The 
declarations  of  a  party  to  the  action  made  against  his  own 
interest,  are  always  admissible  evidence,  and  may  be  shown 
without  calling  his  attention  to  the  time  and  place  of  such 
declarations,  or  the  party  to  whom  they  were  supposed  to 
be  made.    Dunafon  v.  Barber 613 

WORK  AND  LABOR. 

Evidence  Sufficient.  Elvidence  examined,  and  held  to  support 
the  verdict  of  the  jury.  Courier  Printing  d  Publishing  Co. 
V.  Wilson  136 
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